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CHARLES  WASHING  vs.  EDMUND  WRIGHT. 

The  testimony  of  a  partner,  not  a  party  to  tbe  record,  may  be  intiodueod  by 
the  plaintiff  to  prove  that  tbe  defendant  was  a  member  of  the  firm  and 
that  goods  were  deliYered  to  them  by  the  plaintiff. 

The  case  of  Cummins  ▼.  Cojffinf  7  Ired.  196,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Chowan 
County,  at  the  Fall  Term,  18^,  his  Honor  Judge  Dick 
presiding. 

This  was  an  action  of  assumpsit,  in  which  the  only 
question  was,  whether  one  Jones,  who  was  offered  as  a 
witness  for  the  plaintiff,  was  competent.  Jones  was 
offered  as  a  witness  to  prove  the  sale  and  delivery  of  the 
goods.  The  defendant  objected  that  he  was  interested 
and  introduced  one  McCoy  to  prove  his  interest.  McCoy 
stated  the  goods  were  ordered  for  him  and  the  witness, 
they  having  agreed  to  go  into  business  as  copartners ; 
but  before  their  arrival,  they  dissolved,  and  the  goods 
were  not  received  by  them^    The  witness,  Jones,  was  then 
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introduced,  under  the  directions  of  the  Judge,  whereupon 
the  defendant  insisted  on  examining  him,  as  to  his  in- 
terest, which  the  Judge  permitted,  and,  on  the  examina- 
tion of  the  witness,  be  stated  the  ordering  of  the  goods, 
a9  aforesaid,  the  failure  of  himself  and  McCoy  to  go  into 
business :  that  thereafter,  he  and  the  defendant  entered 
into  copartnership,  and  purchased  the  goods  of  the  plain- 
tiff, and  received  them.  The  witness  stated  he  had  paid 
for  half  of  the  goods,  and  did  not  consider  himself  further 
liable,  though  he  bad  no  discharge.  There  was  no  other 
evidence  of  the  copartnership,  nor  of  the  purchase,  than 
that  derived  from  this  witness.  The  defendant  moved  to 
exclude  the  witness  for  interest.  This  was  refused  by 
the  Judge.  The  witness  was  introduced  in  chief,  proved 
the  sale  and  delivery  of  the  goods  to  the  defendant  and 
the  witness,  and  the  copartnership  of  the  witness  and  the 
defendant :  thereupon  a  verdict  was  rendered  for  the 
plaintiff.  A  rule  for  a  new  trial  was  had  and  discharged 
— and  a  judgment  on  the  verdict,  from  which  the  defen- 
dant appealed. 

A,  Moore,  for  the  ptaintiff,  cited  the  cases  of  Blacketl  v. 
Wcir,  11  Eng.  C.  L.  R.  267,  and  Cummins  v.  Coffin^  7 
Ired.  106. 

No  eoi»nsel  appeared  in  this  Court  for  the  defendant. 

DanieIh  J*  We  are  of  opinion,  that  the  two  cases,  cited 
\y  the  phkiatiff^s  counsel,  show,  that  the  decision  of  the 
Judge  was  right.  Blackett  v.  Weir  (11  Eng,  C.  L.  267,) 
establishes,  that,  where  in  assumpsit  for  goods  sold  and 
ile}iY^*ed,  to  which  the  general  issue  was  pleaded,  a  wit- 
ness, C8illed  by  the  plaintiff  to  prove  the  defendanfis 
IMnlity,  admitted  on  the  voir  dire,  that  he  (the  witness) 
wasjointly  liable  as  a  partner,  this  did  not  render  him 
ineompetent ;  for,  if  the  plaintiff  recovered,  the  defen* 
dtamt' would  have  contribution,  and,  if  he  failed,  he  might 
soe-tlKe  witness  for  the  whole*  and  the  latter  may  thea 
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claim  contribution  from  the  defendant  Batlbt,  J.  said* 
"  the  only  difficulty  arises  from  his  proving  a  partnership 
with  the  defendant;"  bat  his  (the  witness*)  testimony 
wonid  not  prove  thatf  in  any  other  action.  In  Cummim 
V.  Coffin f  7  Ired.  176,  it  was  held»  that,  in  an  action 
against  two  partners,  the  plaintiff  may  introdace  the 
testimony  of  a  third  partner,  not  a  party  to  the  recordf 
though  he  could  not  be  compelled  to  give  his  testimony. 

Pn  GuBiAM.  Judgment  affirmed. 


SAMUEL  W.  SMITH  «#  C.  W.  ANDREWS 

Wb«n  A  yendae  takes  an  article  at  hU  own  rtfir,  or  with  all  fatUia  and  4a^ 
feettf  the  vendor  is  not  responsible  for  not  disclosing  any  fanlti  or  defMlfl 
he  may  know  to  exist  in  the  thing  sold ;  unless  he  makes  use  of  soma 
aitifioe  or  praetioe  to  conceal  the  faults  or  defects,  or  to  prsvent  the  pur- 
ebasor  from  diseoyering  them. 

Appeal  from  the  Superior  Court  of  Law  of  Bladen 
C!ounty,  at  the  Fall  Term,  1847,  his  Honor  Judge  Cald* 
WELL  presiding. 

This  was  an  action  on  the  case  for  a  deceit  on  the  part 
of  the  defendant,  in  trading  a  note  to  the  plaintiff  for  a 
horse.  It  appeared  in  evidence,  that  a  conversation  todc 
place  between  the  parties  about  the  trade  of  a  note  held 
by  the  defendant  on  one  ——  and  endorsed  by  one 
Worthington,  for  sixty-eight  dollars,  in  which  the  defen- 
dant  said  the  note  was  perfectly  good»    This  oomrersa* 
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tion  took  place  at  the  house  of  the  plaintiff,  and,  shortly 
after,  the  parties  M^ent  to  look  at  the  horse,  then  at  the 
house  of  a  neighbour.  It  also  appeared  for  the  plaintiff, 
that,  after  the  trade,  and  when  the  defendant  had  just  got 
the  possession  of  the  horse,  he  remarked  ''there  is  a  good 

horse  I  have  got  for  a  note  on  Jesse and  John 

Worthington,"  mentioning  the  amount  of  the  note  ;  upon 
which,  a  bystander  said  to  the  defendant,  "  the  note  is 
not  worth  a  cent,  I  would  not  give  a  cent  for  it,"  The 
defendant  then  said,  ''whether  it  is  worth  a  cent  or  not,  I 
have  got  a  good  horse  for  it  T  and  in  another  part  of  the 
conversation  he  said  "he  had  got  something,  when  he  ex- 
pected to  get  very  little,  and  the  horse  was  clear  gains 
to  him''.     It  also  appeared  that  the  plaintiff  lived  about 

twenty  miles  from  said and   Worthington,  and 

that  they  were  insolvent  at  the  time  of  the  trade,  and  had 
been  for  some  months  before. 

For  the  defendant  it  appeared,  that,  when  the  parties 
went  to  the  house  where  the  horse  was,  they  commenced 
chaffering  about  the  note  for  the  horse ;  the  defendant  said 
the  note  was  genuine  and  that  he  would  warrant  that  it 
was  signed  by  the  parties,  and  in  speaking  of  the  maker 
and  endorser,  the  defendant  said,  "  you  know  that  Daniel 
Baldwin  says  that  — *—  looks  like  a  man  that  would 
pay  his  debts,  and  as  for  Worthington,  you  know  him  as 
well  as  I  do."  The  plaintiff  then  asked  the  defendant  to 
endorse  the  note,  which  he  refused,  saying,  that  he  was 
a  trading  man  and  dealt  in  notes,  but  he  would  not  en- 
dorse  the  note  of  a  wealthy  man  in  the  neighborhood, 
naming  him ;  and  said  to  the  plaintiff  if  he  took  the  note, 
he  must  take  it  at  his  own  risk.  The  plaintiff  then  took 
the  note,  and  the  horse  was  shortly  thereafter  delivered 
to  the  defendant. 

A  witness  for  the  plaintiff  proved  that  the  defendant, 
in  his  trading,  sometimes  visited  the  neighborhood  of  tho 
parties  to  the  note. 
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The  Court  charged,  that,  to  entitle  the  plaintiflT  to  a 

verdict,  he  must  satisfy  the  jury  that and  Worth- 

ington  were  insolvent  at  the  time  of  the  trade,  and  that 
the  defendant  knew  it  and  concealed  it  from  the  plaintiff^ 
and  though  it  might  be  true,  that  the  plaintiff  agreed  to 
take  the  note  at  his  own  risk,  yet  if  he  was  ignorant  of 
the  condition  of  the  parties  to  the  note,  and  the  defendant 
knew  it  and  concealed  it,  it  would  be  a  fraud  on  the 
plaintiff,  and  he  would  be  entitled  to  their  verdict. 

The  jury  returned  a  verdict  for  the  plaintiff.  A  mo- 
tion  for  a  new  trial  was  made,  because  of  misdirection, 
which  was  refused,  and  the  defendant  appealed. 

No  counsel  for  the  plaintiff  in  this  Court. 
Strange,  with  whom  were  W.  Winslow  and  D.  Reidt 
for  the  defendants*  argued, 

1.  That  no  action  for  deceit  is  upon  a  bare  silence 
with  respect  to  defects.  HammoncPs  N.  P.  526.  1  Arch* 
bold^  N.  P.  440.  1  Story's  Eq.  Jur.  Sec.  212.  KenCs 
Canin  Sec.  39. 

2.  That  this  is  especially  true  in  relation  to  negotiable 
paper.  Carpenter  v.  Wall^  4  Dev.  &  Bat  144.  Ward  v» 
Evans,  2  Ld.  Ray.  028.     Clerk  v.  Mundal,  12  Mod.  203. 

3.  That  at  any  rate  it  does  not  lie  either  for  conceal- 
ment or  a  false  affirmation,  unless  the  plaintiff  has  no 
convenient  means  of  detecting  the  falsehood.  HammondCs 
N.  P.  329.  Yerron  v.  Keys,  12  East.  632.  Bayley  v. 
Merrel,  Cro.  Ja.  385.  Saunders  v.  Hatterman,  2  Ire.  32. 
Organ  v.  Laidlan,  2  Wheat.  178,  and  note  c.  page  185. 

4.  But  that  a  sale  with  all  faults  is  conclusive  between 
the  parties,  unless  some  artifice  is  practised  to  mislead 
the  plaintiff.  Hammond's  N.  P.  330.  Pickering  v.  Daii>- 
son,  4  Taun.  779. 

Daniel,  J«  The  first  part  of  his  Honor's  charge  to  the 
jury  is  unobjectionable,  and  right  in  law ;  but  when  he 
proceeded  to  say,  *'  though  it  might  be  true,  that  the 
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plaintiff  agreed  to  take  the  note  at  his  own  risk,  yet  if  he 
was  ignorant  of  the  condition  of  the  parties  to  the  note, 
and  the  defendant  knew  it  and  concealed  it,  it  would  be 
a  frand  on  the  plaintiff,  and  he  would  be  entitled  to  their 
verdict,^'  we  think  he  erred. 

In  the  case  o£MeUish  v.  MaUeux,  Peaks'  N.  P.  cases 
115,  Lord  Kbitton  laid  down  the  law  as  his  Honor  did  in 
this  case ;  for  he  said,  **  with  all  faults"  means  with  all 
faults  unknown  to  the  vendor ;  but  in  Baslehole  v.  Wat' 
terSf  3  Camp.  154,  Lord  Ellemborough  overruled  the  case 
otMettish  V.  MdtteuXf  and  bis  decision  is  confirmed  by 
the  whole  Court  of  Common  Pleas,  in  the  case  of  Picker- 
ing  V.  Dawson,  4  Taunt.  778.  The  meaning  of  selling 
""with  all  faults,**  is,  that  the  purchaser  shall  make  use  of 
his  eyes  and  understanding  to  discover  what  defects  there 
are.  But  the  vendor  is  not  to  make  use  of  any  artifice 
or  practice  to  conceal  faults,  or  to  prevent  the  purchaser 
from  discovering  a  fault,  which  he,  the  vendor,  knew  to 
exist.  When  the  vendee  takes  the  article  at  his  own  risk, 
or  with  all  faults  and  defects,  the  vendor  is  relieved  from 
disclosing  any  faults  he  may  know  to  exist  in  the  thing 
sold ;  the  maxim  caveat  emptor^  then  applies. 

We  think  that  there  must  be  a  new  trial. 

Pek  Curiam.  New  trial  awarded. 
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THE  STATE,  UPON  THE  RELATION  OF  MAHY  J.  POOL  vt. 
JOHN  C.  EHRINGHAUS. 

When  a  Ctork  and  Maiter  has  raoMrad  monay  in  hia  aflSea  nndar  n  daerae 
of  tha  Caart»  and  mad  it,  and  aftarwarda  payi  it  ant  to  a  panon,  whom  ba 
tbansht  antiUad  to  lacaiTa  it,  but  wbo  in  Iket  waa  not  ao,  ba  if  liabla  to  tba 
party  propariy  antiUad,  not  only  for  tha  principal  raeaivad,  bm  alto  far 
intavaft  tharaon  np  to  tba  tima  af  tba  paymant  to  aoeh  party. 

Appeal  from  the  Superior  Court  of  Law  of  Pasquotank 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Dick 
presiding. 

This  was  an  action  of  debt  on  the  official  bond  of  the 
defendant  as  Clerk  and  Master  of  the  Court  of  Equity  of 
Pasquotank  County. 

The  facts  were  submitted  to  the  Court  upon  the  fol- 
lowing case  agreed* 

At  the  Fall  Term,  1835,  on  the  petition  of  Samuel 
Lamb,  and  his  wife,  and  Mary  J.  Pool,  the  present  plain- 
tiff, who  was  then  a  minor,  and  appeared  by  her  next 
friend,  Jesse  L.  Pool,  an  order  was  made  by  the  Court  of 
Equity  for  Pasquotank  County,  for  the  sale  of  a  tract  of 
land,  held  by  them  as  tenants  in  common,  and  at  the 
Spring  Term  of  the  Court  succeeding,  a  report  of  the  sale 
was  filed  and  confirmed,  for  the  sum  of  9750.  At  the 
Spring  Term,  1838,  an  order  was  made,  directing  the 
Clerk  and  Master  to  collect  the  money,  which  the  de- 
fendant did.  At  the  Spring  Term,  1839,  on  a  petition 
filed  by  Lamb  and  his  wife,  an  order  was  made  directing 
the  Clerk  to  pay  Mr.  Lamb  his  moiety  of  the  money 
arising  from  the  sale,  and  which  was  then  in  office.  On 
the  5th  of  September,  1839,  without  any  order  of  Court, 
vndet  the  belief  that  Jesse  L.  Pool  was  the  guardian  of 
his  daughter  Mary  Jane  Pool,  the  defendant  paid  over  to 
him,  as  such  guardian,  the  sum  of  $4S4  94,  which  was 
the  principal  and  interest  doe  t^  Mary  J.  PooU  up  to 
that  time. 
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The  action  is  in  debt  on  the  official  bond  of  the  defen- 
dant ;  and  the  only  question  presented  in  the  case  is 
whether  the  plaintiff  is  entitled  to  interest  on  the  amount 
dae  her,  from  the  time  the  money  was  wrongfully  paid 
to  J.  L  Pool. 

Upon  the  case  agreed,  the  Judge  below  being  of  opin- 
ion that  the  defendant  was  liable  for  the  interest  claimed 
by  the  plaintiflT,  gave  judgment  accordingly ;  and  from 
this  judgment  the  defendant  appealed* 

A.  Moore,  for  the  plaintiflT. 
No  counsel  for  the  defendant. 

Nasu,  J.  This  is  a  case  agreed,  and  we  are  required 
upon  the  facts,  to  draw  such  a  conclusion  as  a  jury  would. 
The  case  states  that  the  sum  of  four  hundred  and  thirty- 
four  dollars  and  ninety-four  cents,  paid  to  Jesse  L.  Pool, 
consisted  of  principal  and  interest,  up  to  the  time  of  the 
payment  by  the  Clerk.  It  is  not  stated  what  sum  the 
Master  did  collect,  nor  when.  But  it  is  clear  the  money 
was  in  the  office  at  the  Spring  Term  1S39,  or  before,  and 
the  payment  to  Pool,  was  on  the  5th  of  September  follow* 
ing,  and  the  interest  was  calculated  up  to  that  time.  If 
so,  it  must  have  been  upon  the  ground,  that  the  defen* 
dant  had  used  the  money,  for  if  he  had  kept  it  in  the 
office,  no  interest  would  be  due.  The  defendant  then, 
had  departed  from  his  duty  in  two  particulars,  first  in 
using  the  money  so  as  to  make  him  chargeable  with  in- 
terest, and  secondly,  in  paying  to  Jesse  L.  Pool,  without 
any  authority  from  the  Court. 

We  concur  with  his  Honor,  that  the  defendant  is  justly 
chargeable  with  interest  on  the  sum  paid  to  Jesse  L.  PooL 

Pek  Curiam.  Judgment  affirmed. 
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HARBARD  SPENCER  v«.  GEORGE  HUNSUCKER 

A  Justice  of  the  Peace  hae  not  jnriidiction  of  raeh  a  contract  as  tbis :  *% 
the  sobieriber,  promise  H.  S.  that,  if  he  can  make  it  appear,  that  I  had  ia 
my  hands  as  constable  for  eoUection  three  notee  for  $75  eaeh»  in  faTor  of 
the  administrators  of  S.  S.  deceased,  a|rainst  J.  S.  and  otheri»  and  en* 
dorsed  by  B.  B.,  then  and  on  that  evidence,  I  am  to  stand  indebted  to  him, 
H.  S,  ler  one  of  said  notes,  and  interest  thereon  Irom  April  26th,  1848." 

Appeal  from  the  Superior  Court  of  Law  of  Moore 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Cau>- 
wxLL  presiding. 

This  suit  was  commenced  before  a  Justice  of  the  Peace 
by  wurant  in  '*  debt  for  975  due  by  assampsil.''  After 
judgment  and  appeals,  the  cause  came  on  for  trial  in  the 
Superior  Court  on  nil  debet ;  and  on  the  trial,  the  plain* 
•  tiff  gave  in  evidence  a  written  instrument,  signed  by  the 
defendant,  in  the  following  words ;  ^  I,  the  subscribert 
promise  H.  Spencer,  that  if  he  can  make  it  appear,  that 
I  had  in  my  hands  as  constable,  for  collection,  three  notes, 
for  975  each,  in  favour  of  the  administrators  of  Samuel 
Smothermcm  deceased,  against  Jacob  Stutts  and  others, 
and  endorsed  by  B.  Barret,  then,  and  on  that  evidence,  I 
am  to  stand  indebted  to  him,  Spencer,  for  one  of  said 
notes,  and  interest  from  April  26th,  1643." 

Several  objections  were  taken  to  the  plaintiff's  re- 
covery ;  and  among  them  was  one,  that  the  case  was  not 
within  the  jurisdiction  of  a  single  magistrate.  After  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court, 
on  the  points  made,  the  presiding  Judge  set  aside  the  ver- 
dict, and,  according  to  an  agreement  of  the  parties,  or« 
dered  a  non  suit ;  from  which  the  plaintiff  appealed. 

Haughton,  for  the  plaintiff. 
2 
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StrangCf  for  the  defendant,  argued — 

1.  An  action  of  debt  would  not  lie,  because  the  claim 
vras  neither  for  a  specific  sum  nor  a  specific  article. 

2.  Justice  of  the  Peace  had  no  jurisdiction.  jRev.  Stat. 
Ch.  62,  Sec.  6.  Bryan  v.  Washington^  4  Dev.  479.  Fen- 
tress T.  Worth,  2  Dev.  S29. 

3.  That  the  condition  on  which  the  plaintifi*'s  cause  of 
action  must  arise,  if  it  arose  at  all,  had  not  been  per- 
formed  when  the  action  was  brought.  Smith  on  Con- 
tracts, 329.  Chiity's  Plead.  309,  1 1.  Callond  v.  Briggs, 
1  Salkeld,  113.     Thorpe  v.  Thorpe.  1  Salk.  171. 

RuFFiN,  G.  J.  Without  adverting  to  the  other  objec- 
tions, the  Court  deems  that  upon  the  question  of  jurisdic- 
tion, fatal  to  the  action  > 

It  is  first  to  be  noted,  that  this  is  not  within  that  pro- 
vision in  the  Act,  which  makes,  ^'demands  due  on  special 
contract  or  agreement,"  cognizable  before  a  magistrate 
out  of  Court;  because  that  clause  is  restricted  to  de- 
mands of  960,  or  under,  and  this  contract  and  action  are 
for  $75.  The  question  is,  whether  it  falls  within  the 
other  clause,  which  embraces  debts,  whereof  the  principal 
does  not  exceed  $100,  "due  on  bonds,  notes,  and  liquidated 
accounts."  We  think,  it  does  not  This  contract  is  not 
a  bond  ;  not  being  under  seal.  Nor  is  it  a  note,  in  the 
sense  of  the  statute  ;  which  means,  like  the  Acts  of  1762, 
and  1786,  by  that  word,  "  note,"  a  promissory  note  for 
money.  That  is  the  legal  import  of  the  term  per  se  ;  and 
the  construction  is  the  clearer  upon  this  statute,  from  the 
contrast  in  the  language  of  the  two  clauses  in  this  sec- 
tion, which  relate  to  the  several  classes  of  debts,  of  |I60, 
and  of  $100 :  that  of  the  former  being  *'  special  contract, 
note,  or  agreement"  generally,  while  that  of  the  latter  is 
confined  to  the  specific  forms  of  contracts,  '*  bonds  or 
notes,"  in  their  technical  sense.  Still  less  can  this  instru- 
ment l>e  called  "a  liquidated  account  ;*'  which  the  Statute 
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itself  defines  to  be  an  account  stated  in  writing  and  signed 
by  the  party  from  whom  the  debt  shall  be  due.  This  im« 
ports  an  amount  or  balance,  ascertained  to  be  due  on  ac- 
count, from  the  one  party  to  the  other ;  and  it  excludes 
the  idea  of  an  original  contract  whereby  one  person  en- 
gages to  pay  a  sum  of  money  to  another  on  a  certain 
contingency,  in  the  nature  of  a  wager. 

Such  a  case,  is  not  within  the  purview  of  that  part  of 
the  Act. 

Feb  Curiam.  Judgment  affirmed. 


THE  STATE  TO  TUB  USE  OF  JACOB  HUBBARD  v«.  STEPHEN 
WALL'S  EX'RS. 

Ia  an  letion  upon  a  constable's  bond  for  not  eoUtcting  bonds,  notaa,  Ao. 
placed  in  hia  hands  for  eoUootien,  after  a  snffioieat  time  has  elapsed  for 
that  parpose,  it  is  incumbent  on  him  or  his  sureties  to  shew  that  he  conld 
not  have  collected  the  moneyi  by  reason  of  the  insolvency  of  the  debtor 
or  otherwtie,  and,  also  that  he  had  returned,  or  offbred  to  return,  the 
•ecority  for  the  debt  to  the  creditor,  otherwise  he  and  his  sureties  will  be 
liable  for  the  amount 

The  cases  of  Wilmm  v.  Coffield,  5  Ired.  515.  State  y.  John9on,  7  Ired.  76, 
cited  and  approTed. 

Appeal  from  the  Superior  Court  of  Law  of  Richmoud 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Calo- 
wsLL  presiding. 
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The  following  case  was  reported  by  the  presiding 
Judge* 

This  was  an  action  of  debt  on  a  bond,  executed  by  the 
testator  of  the  defendant  on  the  16th  of  April,  1839,  as 
one  of  the  sureties  of  one  Sedbury,  a  constable.  The 
breaches  assigned  were  as  follows :  Firstf  that  the  con- 
stable had  collected  the  money  on  a  claim  put  into  his 
hands  by  the  relator,  and  had  failed  to  pay  it  over: 
Secondly^  that  he  had  failed  to  use  due  diligence  in  collect- 
ing the  said  claim:  Thirdly,  that  he  had  failed  to 
return  the  note.  On  the  trial  it  appeared,  that  the  re- 
lator had  placed  in  the  hands  of  the  constable,  on  the  1st 
of  February,  1840,  a  note  on  John  and  Jane  McAlister 
for  the  sum  of  875,  and  took  his  receipt  therefor,  in  which 
it  was  set  forth,  that  he,  the  said  constable,  would  collect 
or  return  the  said  note.  It  also  appeared,  that  Sedbury 
had  been  appointed  a  constable  and  had  given  his  bond  in 
1840,  and  had  run  off  before  the  commencement  of  this  ac- 
tion, which  was  on  the  23d  of  July,  1845.  It  also,  appeared 
in  evidence,  that  sometime  in  1845,  the  relator  called  on 
the  testator  of  the  defendant,  and  demanded  of  him  the 
money  on  account  of  a  note  he  had  placed  in  the  hands 
of  the  said  Sedbury.  It  did  not  appear  on  the  trial,  that 
the  constable  had  collected  the  money  from  the  McAlis- 
ters,  nor  was  it  made  to  appear  that  they  had  any  pro- 
perty, out  of  which  the  debt  could  be  made. 

On  this  state  of  facts,  the  Court  was  of  opinion  and  so 
charged,  that  the  relator  was  only  entitled  to  nominal 
damages  on  the  breach  assigned  for  not  returning  the 
note,  and  the  jury  so  found. 

The  plaintiff  appealed  from  the  judgment  rendered  on 
the  verdict,  on  the  ground  of  misdirection  by  the  Court. 

Winston,  for  the  plaintiff. 

Strange,  for  the  defendant,  cited  State  v.  Skinner,  S 
Ired,  564. 


n 
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Na8h,  J.  This  was  an  action  of  debt  on  the  official 
bond  of  one  Sedbury,  a  constable,  to  which  the  defen* 
dant*s  testator  was  a  surety.  The  case  states  that  m 
April  1636,  the  relator  pat  into  the  hands  of  Sedbnry  a 
note  for  975,  upon  John  and  Jane  McAlister,  and  took 
his  receipt  to  collect  the  money  or  return  the  note.  In 
1845,  a  demand  was  made  upon  the  surety  for  the  money^ 
the  C3nstable  having  previously  run  away.  The  case 
then  proceeds — *'  It  did  not  appear  upon  the  trial,  that 
the  constable  had  collected  the  money  from  the  debtors, 
the  McAlisters,  nor  was  it  made  to  appear  that  they  had 
any  property  out  of  which  the  debt  could  be  made,"  and 
for  these  reasons,  **  the  Court  charged  the  jury,  that  the 
relator  was  entitled  only  to  nominal  damages,  for  not 
returning  the  note." 

The  3rd  breach  assigned  in  the  plaintiff's  declaration, 
was  for  not  returning  the  note.  The  first,  for  collecting 
the  money,  and  not  paying  it  over.  As  the  fact  assigned 
as  the  Srd  breach,  is  necessarily  connected  with  the  first 
assigned,  in  the  view  we  have  taken  of  the  case,  we  shall 
not  give  it  a  separate  and  distinct  consideration.  His 
Honor  charged  the  jury,  that  it  did  not  appear  that  the 
constable  had  collected  the  money  from  the  debtors,  the 
McAlisters.  In  this,  we  think  there  is  error.  If  he  meant 
that  there  was  no  direct  proof  of  that  fact,  he  was  right ; 
but  there  was  no  necessity  for  such  evidence,  to  enable 
the  plaintifif  to  recover  for  the  first  breach.  If  he  did  not 
so  mean,  the  language  was  well  calculated  to  mislead  the 
jury,  and  must  have  had  that  effect,  as  they  gave  nominal 
damages  only,  for  not  returning  the  note — in  compliance 
with  the  charge  as  to  the  3rd  breach.  That  there  was 
evidence  to  go  to  the  jury,  and  which  ought  to  have  been 
submitted  to  them,  is  evident  from  the  facts  stated  in  the 
case.  Near,  if  not  quite,  six  years  had  elapsed,  after 
Sedbury  received  the  note,  before  this  action  was  brought, 
and  upon  the  trial  it  was  not  produced,  nor  offered  to  be 
surrendered  up ;  nor  was  any  account  given  of  it.    The 
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constable  had  run  away,  and  had  either  taken  the  note 
with  him  or  received  the  money  and  converted  it  to  his 
own  use,  before  he  did  so.  The  case  of  Wilson  v.  Coffieldf 
5  Ired.  515,  is  a  direct  authority  upon  this  point.  There, 
the  constable  had,  in  February  1838,  received  from  the 
plaintiff  a  judgment  to  collect,  and  the  action  was  brought 
in  1844.  This  Court  decided  that  the  Judge  might  have 
instructed  the  jury,  that  from  the  length  of  time,  which 
had  elapsed,  the  law  presumed  the  constable  had  re* 
oeived  the  money.  This  presumption  arises  from  the 
fact,  that  when  the  action  is  brought,  the  note  is  neither 
surrendered  to  the  plaintiff,  nor  is  it  in  any  way  accounted 
for.  His  Honor  laid  upon  the  constable  the  duty  to  show 
be  had  not  collected  the  money.  The  plaintiff  has  not 
been  placed  by  the  constable,  in  the  situation  in  which 
he  was,  when  the  agency  was  assumed,  and  which  he 
had  a  right  to  require.  There  was  then  evidence  to  go 
to  the  jury,  that  Sedbury  had  collected  the  money.  This 
action  is  against  the  surety,  but  it  is  not  denied,  that  he 
must  stand  in  the  shoes  of  his  principal ;  it  was  his  duty 
to  see  that  the  constable,  not  only  paid  over  all  the 
money,  which  he  had  collected,  to  the  persons  to  whom 
due,  but,  also,  that  all  evidences  of  debt,  placed  in  his 
hands  for  collection,  be  returned  to  their  respective 
owners,  at  the  expiration  of  his  official  year.  State  v. 
Johnson^  7  Ired.  76.  We  are  of  opinion  that  the  presiding 
Judge  erred  in  the  instruction  he  gave  the  jury. 

Per  Curiam.    Judgment  reversed,  and  a  venire  de  novo 
ordered* 
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THE  STATE  w.  TIMOTHY  ANDERS  &  AL. 

In  a  eaie  of  forcible  entry  and  detainer,  a  magistrate  haa  no  riglit  to  award 
reatitution,  nnleai  the  jury  have  found  by  their  verdict,  that  the  complainant 
had  some  estate  in  the  land,  either  a  freehold  or  for  a  term  of  years. 

Without  such  finding  the  magistrate  may  bind  over  the  defendant  to  the 
Court  to  answer  to  an  indictment  for  the  forcible  entry ;  but,  without  such 
finding,  he  has  no  jurisdiction  to  oust  the  defendant  of  his  poaseesba  and 
put  the  complainant  in*  If  he  does  so,  he  is  himself  liable  to  an  indictment 
for  forcible  entry. 

The  eases  of  Milehell  y.  Fleming,  3  Ired.  123,  and  State  v.  Nations,  I 
Ired.  335  cited  and  approved. 

Appeal  from  the  Superior  Court  of  law  of  Bladen 
County,  at  the  Pall  Term,  1847,  his  Honor  Judge  Cald- 
well presiding. 

This  is  an  indictment  for  a  forcible  entry  by  the  defen- 
dants upon  the  possession  of  one  Flynn,  and  on  the  trial, 
it  was  fully  proved.  On  behalf  of  the  defendants,  it  ap- 
peared, that  an  inquisition  of  forcible  entry  and  detainer, 
at  the  instance  of  the  defendant  Anders,  had  been  taken 
on  the  premises,  under  which  said  Flynn  was  ousted ; 
that  it  had  been  returned  to  the  Clerk  of  the  Superior 
Court  of  Bladen,  and  by  the  Counsel  for  the  State  it  was 
admitted,  to  have  been  lost  or  mislaid,  but  the  regularity 
of  said  requisition  was  denied.  In  proving  its  contents, 
it  appeared,  that  a  jury  had  been  summoned  ;  that  they 
appeared  on  the  premises ;  that  they  were  sworn  by  the 
magistrate ;  that  said  Flynn  was  present ;  that  they  re- 
turned their  verdict  in  these  words — "  the  jury  find  that 
said  Flynn,  entered  peaceably,  but  held  the  premises  by 
force ;"  that  the  magistrate  adjudged  that  restflotion. 
should  be  made,  and  thereupon  the  said  Flynn  was  put 
out  of  possession,  and  the  said  Anders,  put  in,  by  the 
defendants. 
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It  did  not  appear  that  said  Anders  made  any  ai&davit 
or  written  complaint  before  the  magistrate,  on  which 
said  inquisition  was  founded.  And  it  appeared  that  the 
jury  had  been  summoned  by  a  constable.  The  Court 
was  of  opinion  that  a  constable  was  not  the  proper  officer 
intended  by  the  Statute  to  summon  the  jury,  and  that  an 
affidavit  in  writing  ought  to  have  been  made  before  the 
magistrate  by  said  Anders,  to  authorise  the  proceedings. 
And  the  Court,  in  direct  terms,  charged,  that  as  the  ver- 
dict ot  the  jury  did  not  find  that  said  Anders  had  any 
estate  whatever  in  the  land,  of  which  he  sought  to  dis- 
possess said  Flynn,  the  award  of  restitution  by  the 
magistrate  was  null  and  of  no  effect,  and  offered  no  pro- 
tection to  the  defendants.  Under  this  charge,  the  jury 
returned  a  verdict  of  guilty  against  the  defendants.  A 
rule  for  a  new  trial  was  moved  for,  because  of  misdirec- 
tion, which  on  argument  was  discharged. 

Judgment  was  pronounced  against  the  defendants,  and 
thereupon  the  defendants,  Anders  and  Evans,  appealed 
to  the  Supreme  Court. 

Strange,  for  the  appellant  argued. 

That  they  were  not  guilty,  because  the  magistrate  was 
acting  in  a  judicial  capacity  and  every  thing  done  by  his 
authority,  under  his  judgment,  was  valid  till  reversed  in 
some  proper  proceeding,  and  neither  he,  nor  any  acting 
under  him,  were  subject  to  suit  or  indictment.  Cunning' 
ham  V.  Billiard,  4  Dev.  &  Bat.  351.  Floyd  v.  Barker,  12 
Coke  23.  Dr.  Greenwell  v.  Dr,  Burwell  ^  others,  1  Ld. 
Rayra.  468. 

That  a  judgment  cannot  be  impeached  collaterally. 
Lord  MANFiELD's<Zie^tfm  in  Moses  v.  McFarlane,  2  Bur. 
1009.  O'Hara  v.  Hall,  4  Dall.  340.  Johnson  v.  Johnson, 
3  Bos  &  Pull.  169.  Marriott  v.  Hampton,  7  T.  R.  565. 
Phillips  v.  Hinton,  2  H.  Black.  402.  Hammond's  N.  P. 
48  56.  Jones  v.  Judkins,  4  Dev.  &  Bat.  454.  Cobb  v. 
Kom'^gay  fy  others,  6  Ire.  358. 
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That  in  this  matter  the  proceedings  were  of  record, 
and  that  the  magistrate  acted  judicially.     1  Haw.  P.  C 
Ck.  28,  Sec.  8.     Rev.  Stat.  Ch.  49,  Sec.  7. 
^  The  Attorney  General  in  reply. 

As  to  the  1st  point,  he  referred  to  State  v.  Nations^  1 
Ircd.  329.    Mitchell  v.  Fleming,  3  Ired.  123. 

2nd.  2  Chittt/s  Gen.  Practice,  240.  King  v.  Wilsmf 
3  Adolphin  4'  Ellis,  (30  Eng.  C.  ^  Rep  229.)  Respublica 
V.  Campbell,  1  Dall.  354. 

3rd.  4  WetUxvortKs  System  of  Pleading,  p.  132 — ^pre- 
cept directed  to  the  Sheriff.    State  v.  Nations. 

Rev.  Stat.  Ch.  31,  Sec.  43.  "Other  officer,"  means 
Coroner. 

Ch.  81  Sec.  50;  "proper  officer,"  refers  to  Sheriff  or 
Coroner. 

Ch.  20,  Sec.  2  and  3.    "Sheriff  a  proper  officer,"  means 
Coroner.    Constable  cannot  execute  such  process. 
Ch.  109,  Sec.  11 — Coroner  to  act  as  Sheriff  in  case  of 
I  vacancy. 

t  Rev.  St.  Ch.  10,  Sec.  1  and  2—"  other  officer"  cannot 

f  mean  constable. 

I  1  Hawkins,  Ch.  26— constable  an  inferior  officer.  ^ 


Dakiel,  J.  The  defendants,  with  force  and  arms,  and 
with  a  strong  hand,  entered  upon  the  premises  of  one 
Flynut  and  him  dispossessed,  and  took  possession  of  the 
messuage  and  appurtenances,  and  have  held  them  up  to 
this  time.  The  defendants  insisted  that  their  entry  was 
lawful ;  and  they  introduced,  as  evidence  on  the  trial,  the 
proceedings  which  had  taken  place  on  a  warrant  for  a 
forcible  entry  and  detainer,  which  had  before  that  time 
be^n  issued  by  Evans  (a  Justice)  at  the  instance  of  An« 
ders  ;  all  of  which,  is  stated  in  the  case. 

The  Judge  was  of  opinion,  that  Evans,  the  Justice,  had 
no  power  to  restore  Anders,  by  force  of  those  proceedings, 
because,  if  all  other  things  had  been  correctly  done,  the 
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jury  by  their  verdict  had  not  found  that  Anders  had  any 
estate^  either  of  freehold,  or  for  a  term  of  years  in  the 
land.  We  concur  with  his  Honor ;  the  very  question 
was  decided  by  this  Court  in  Mitchell  v.  Flemings  8  Ired. 
1S8.  In  that  case  we  said,  that  before  a  writ  of  restitu- 
tion can  be  awarded,  the  jury  must  find  by  their  verdict, 
that  the  party,  forcibly  dispossessed,  had  either  a  freehold, 
or  a  term  for  years  in  the  land,  of  the  possession  of  which 
he  had  been  deprived.  In  the  case  of  the  State  v.  No'- 
tions^  1  Ired.  335,  this  Court  held  the  same  doctrine. 

But  it  is  insisted,  that  the  Justice,  (although  he  per- 
sonally assisted  Anders  in  gaining  possession,  in  the  man- 
ner described  in  the  indictment)  is  not  liable  in  law  to  be 
indicted,  because  he  acted  under  ignorance  of  the  law,  or 
error  in  judgment.  The  justice  had  power  to  enquire, 
whether  Flynn  had  made  a  forcible  entry  upon  the  pos- 
session of  Anders,  and«  if  the  evidence  satisfied  him  that 
the  fact  was  so,  he  might  have  bound  him  over  to  Court, 
to  have  been  indicted  for  a  forcible  entry.  This  course 
he  did  not  pursue,  but  he  forcibly  dispossessed  Flynn,  and 
put  Anders  into  possession.  This  was  not  an  error  in 
judgment ;  it  was  an  act  the  statutes  gave  the  Justice  no 
power  or  authority  to  do  ;  his  action  in  the  matter  was 
not  voidable,  but  was  absolutely  void,  and  tortious.  With- 
out the  finding  by  the  jury  of  an  estate  for  years,  at  least, 
in  Anders,  the  Justice  had  jurisdiction  to  bind  the  offender 
to  answer  personally  for  the  ofience  of  forcible  entry. 
But  without  such  finding  he  had  no  jurisdiction  to  oust 
Flynn  of  his  possession,  and  put  Anders  in.  It  is,  there- 
fore, not  a  case  of  error  of  judgment  of  a  judicial  officer, 
upon  a  matter  within  his  jurisdiction,  but  of  usurpation 
of  power,  beyond  his  jurisdiction. 

We  think  the  judgment  must  be  affirmed. 

FeeCubiam.  Judgment  affirmed. 
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STATE  M.  SFENCER  &  REEVES. 

WbtM  Um  rteord  of  tho  prooMdings  on  an  iodiotmont  for  mnrdor,  xma  tho 

put  toaiot  imtoad  of  the  prtotBt,  thii  it  not  eiror 
Whan  a  priaenor,  indioUd  for  mnrdor,  upon  kit  amignmtnt  ploadi  not  fiiUy» 

MftBd  for  hb  trial  pato  himielf  on  hU  country f"  thia  ii  raflkiont  witlumt  hii 

■aying  "  on  €hd  ond  ki§  country." 
Tbt  eaoa  of  Stote  r.  Jfiirfiiii  9  Irod.  101,  eitod  and  approTod. 


Appeal  from  the  Superior  Coart  of  Law  of  Gnilford 
CoaQty,at  the  Fall  Term,  1817,  his  Honor  Jadge  Bailst 
presiding. 

The  case  was  this.  After  a  conviction  of  marder,  the 
prisoner  moved  in  arrest  of  judgment ;  and,  after  the  mo- 
tion was  overruled,  and  sentence  passed  on  him,  he  ap- 
pealed. The  motion  was  founded  on  two  reasons.  The 
one,  that  in  several  instances  the  proceedings  are  stated 
in  the  record,  in  the  past,  instead  of  the  present,  tense. 
The  other,  that  in  that  part  of  the  record,  which  contains 
the  arraignment,  and  plea  of  the  prisoner,  it  is  stated, 
''and  thereof,  and  for  his  trial,  the  said  Spencer  S.  Reeves, 
puts  himself  upon  the  country  ^  whereas  it  should  have 
been,  that  the  prisoner  said,  that  he  would  "  be  tried  by 
God  and  the  Country.'' 

Attorney  Chneralf  for  the  State. 
Moreheadf  for  the  defendant. 

RoFrnr,  C.  J.  There  is  no  force  in  either  of  the  rea* 
sons  in  arrest  That  respecting  the  tense,  was  taken  and 
over-ruled  in  Martinis  cas€f  2  Ired.  101.  As  to  the  other 
point,  the  record  is  right,  in  its  present  form.  The  enquiry, 
how  the  prisoner  will  be  tried,  which  tenders  to  hmi  an 
election  as  to  the  mode,  had  its  origin,  doubtless,  in  his 
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right  anciently  to  a  trial  by  jury  or  by  battle.  But, 
though  still  made,  in  deference  to  long  usage,  that  en- 
quiry, and  the  answer  to  it  are  held,  at  this  day,  an 
unmeaning  ceremony ;  as  we  have  but  one  method  of 
proceeding  for  capital  felonies,  which  is  by  indictment 
and  trial  by  jury.  Indeed,  although  the  old  forms  are 
adhered  to  in  England,  in  the  oral  proceedings  in  the 
arraignment  of  the  accused  and  taking  his  plea,  yet  the 
only  note  of  them  made  at  the  time,  is  a  memorandam 
by  the  clerk  on  the  indictment — "po.  se." — meaning,  that 
the  prisoner  put  himself  (ponit  se)  upon  the  country.  1 
Chit*  C.  Ii.  41 6.  And  in  the  best  formularies  of  engrossed 
records,  no  notice  is  taken  of  any  part  of  that  ceremony, 
subsequent  to  the  plea  ;  but  they  merely  statte,  that  ''being 
demanded  concerning  the  premises,  &c.,  how  he  will  ac- 
quit himself  thereof,  he  saith,  that  lie  is  not  guilty  thereof;^* 
and  thereof,  for  good  and  evil,  he  puts  himself  upon  the 
country  ;^  and  then,  after  an  entry  of  the  similiter,  (which, 
indeed,  may  be  omitted,  without  error,)  there  follows  im- 
mediately the  award  of  the  venire.  4  BL  Com.  340,  Ap' 
pendix  3.  Whether  regard  be  had,  then,  either  to  the 
substance  or  the  forms  of  the  proceeding,  it  is  only  ne- 
cessary, that  there  should  be  a  plea  of  not  guilty,  tender- 
ing a  proper  issue  to  the  country. 

It  must,  therefore,  be  certified  to  the  Superior  Court, 
that  there  was  no  error  in  passing  judgment  of  death 
on  the  prisoner,  to  the  end  that  it  may  be  carried  into 
execution. 

Per  Curiam.        Ordered  to  be  certified  accordingly. 
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THE  STATE  vt.  WILLIAM  DANIEL. 

Where  in  a  crimiual  caiei  in  which,  arter  convictioD,  the  defendant  baa  been 
leBUneed  to  imprisonment,  and  he  appeals  merely  for  delay,  without  Blinj 
any  azoeptions  or  makings  any  defence  in  point  of  law,  the  Supremo  Court 
tbinka  thia  an  abuao  of  the  right  of  appeal,  and  that  the  Superior  Court 
should  not  admit  the  convict  to  bail  during  the  pendency  of  the  appeal. 

Appeal  from  the  Superior  Court  of  Law  of  Person 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Bailey 
presiding. 

This  was  an  indictment  against  the  defendant  for  an 
assault  and  battery,  and,  upon  not  guilty  pleaded,  he  was 
convicted  ;  and  the  Court  sentenced  him  to  pay  a  fine  of 
one  hundred  dollars  and  be  imprisoned  ten  days,  and  enter 
into  bond  for  his  good  behaviour,  &c.  From  this  judg- 
ment  the  defendant  prayed  an  appeal  to  the  Supreme 
Court,  which  was  granted  upon  his  giving  the  usual  ap- 
peal bond,  conditioned  that  "  he  would  abide  by  the  sen- 
tence, judgment  or  decree  of  the  Supreme  Court  in  the 
said  suit."  No  exception  was  made  to  the  Judge's  charge, 
nor  any  motion  in  arrest  of  judgment  made. 

Attorney  General^  for  the  State. 
No  counsel  for  the  defendant. 

RuFFiN,  C.  J.  The  defendant  was  indicted  for  a  battery 
on  one  Hopkins,  and  was  convicted  on  not  guilty  pleaded, 
and  sentenced  to  pay  a  fine  of  8100,  and  be  imprisoned 
ten  days,  and  he  appealed  to  this  Court. 
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Of  course,  the  conviction  is  to  be  presamed  right,  in 
point  of  law,  as  well  as  in  point  of  fact,  since  the  defen* 
dant  tendered  no  bill  of  exceptions.  Therefore,  there 
cannot  be  a  ventre  de  novo.  Nor  does  the  Court  find  any 
error  in  the  record,  for  which  the  judgment  should  have 
been  arrested.  Indeed,  none  has  been  suggested  on  the 
part  of  the  defendant ;  but  he  has  given  up  the  case.  We 
conclude  that  the  appeal  was  for  delay  merely ;  and  we 
notice  it  merely  for  the  purpose  of  expressing  our  disap- 
probation  of  such  an  abuse  of  the  right  of  appeal*  and 
intimating  the  propriety  in  such  cases  of  preve  nting  it 
by  the  Superior  Courts  refusing  to  let  a  convict  to  bail, 
sincethereby  the  purposes  of  the  law  in  requiring  offenders 
to  be  punished,  are,  in  a  considerable  degree  defeated, 
and  the  law  evaded,  and  brought  into  contempt. 

The  usual  certificate,  that  there  is  no  error  in  the  judg- 
ment, must  be  sent  to  the  Superior  Court,  to  the  end  that 
farther  proceedings  may  be  had  there  according  to  law. 

Per  Cubiam.  Ordered  acccH-dingly. 
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THE  STATE  m.  JOHN  FOTEET  &  AL. 

Oa  the  triftl  of  aa  iadietnirat*  under  th«  Statute*  for  fernieation  and  ndolttryi 
it  11  not  nocMiary  to  shew  by  direct  proof  tbo  actual  bedding  and  co- 
bnbitini^ ;  it  is  sufficient  to  tbew  circumstance!  from  which  the  jury  mny 
reasonably  infer  the  flfuilt  of  the  }>arties. 

Where  4m  ouch  a  trial  a  witnese  testified  that  he  went  early  one  morning  to 
the  houee  of  one  of  the  delbndaatSa  and  en  knocking  was  after  seme  heoita* 
tion  admitted  by  the  other  defendant,  the  female,  who  came  to  the  deor» 
with  her  frock  on  but  unfastened— that  the  male  defendant  was  in  the  only 
bed  u  the  room— that  the  shoev  of  the  female  were  near  the  head  of  the 
bed,  and  that  the  bed  seemed  to  be  very  much  tumbled.  Heldf  that  tfaa 
Jodffs  did  right  in  refusing  the  instruction,  preyed  for  by  the  defendaatsb 
that  there  was  no  evidenee  from  which  the  jury  might  infer  the  criminality 
of  the  defendants. 

Appeal  from  the  Superior  Court  of  Law  of  Caswell 
County,  at  the  Fall  Term,  1847»  his  Honor  Judge  Bailbt 
presiding. 

This  was  an  indictment  under  the  section  of  the  Re- 
vised Statutes,  concerning  fornication  and  adultery,  to 
which  the  defendants  pleaded  not  guilty.  On  the  trial 
the  State  examined  a  witness,  by  the  name  of  Willis,  who 
testified,  that,  on  the  morning  preceding  the  last  Easter, 
he,  in  company  with  another  individual,  went  to  the  house 
of  the  defendant  Poteet,  at  a  very  early  hour  betweeii 
day-break  and  sun-rise,  and  knocked  at  the  door  of  the 
room,  in  which  this  defendant  was  in  bed ;  and,  on  knock- 
ing, he  heard  the  voice  of  the  defendant,  Martha  Hooper, 
refusing  admission,  but  the  defendant,  Poteet,  told  her  to 
open  the  door  and  let  the  witness  in.  She  accordingly 
opened  the  door,  and  the  witness  entered  the  room,  and 
found  Poteet  in  bed,  the  bed  very  much  tumbled ;  the  de- 
fendant, Martha,  had  on  her  frock,  but  it  was  not  fastened, 
and  her  shoes  were  also  ofi'and  were  lying  in  the  corner 
near  the  head  of  the  bed.    This  witness  farther  testified 
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on  cross-examination,  that  there  were  two  other  rooms, 
adjoining  ihe  room  in  which  he  saw  the  defendants,  the 
doors  of  which  were  closed,  and  he  could  not  see  whether 
there  was  a  bed  in  either  of  the  rooms  or  not  He  was 
asked  if  the  defendant  Martha  lived  with  Poteet,  and  he 
replied  that  he  had  seen  her  there  several  times,  when 
passing,  bat  could  not  say  whether  she  lived  there  or  not. 
Another  witness  for  the  State  testified  substantially  to 
the  same  facts,  except,  that,  in  regard  to  the  shoes  of  the 
defendant  Hooper,  as  to  which  he  stated,  that  they  were 
lying  in  the  corner,  when  he  and  the  first  witness  went 
into  the  room,  but  said  nothing  about  their  being  near 
the  bed.  A  third  witness  testified  that  the  defendant, 
Martha,  had  lived  in  the  bouse  with  the  defendant,  Po^ 
teet,  for  four  or  five  years,  and  that  she  had  been  married, 
but  her  husband  was  dead. 

The  defendant's  counsel  insisted  that  there  was  no  evi- 
dence to  be  left  to  the  jur}',  tending  to  shew  the  guilt  of 
the  defendants,  and  asked  the  Court  so  to  charge. 

The  Court  declined  giving  the  instruction  asked  for, 
bat  charged  the  jury,  that,  before  they  could  convict,  they 
should  be  satisfied  from  the  evidence,  that  there  was  an 
habitual  criminal  intercourse  between  the  parties,  or  a 
surrender  of  the  person  of  the  one  to  the  gratification  of 
the  other.  The  jury  returned  a  verdict  of  guilty,  and 
from  the  judgment  pronounced  thereon  by  the  Court,  the 
defendants  appealed. 

Attorney  General  for  the  State. 
Moidwadf  for  the  defendants. 

Daniel^  J.  There  was  no  express  evidence  to  prove, 
that  the  defendants  "  bedded  and  cohabited  together.*' 
But,  in  the  absence  of  express  and  positive  testimony,  the 
law  authorized  the  conviction  of  the  defendants  on  pre- 
sumptive evidence,  if  it  was  so  strong  as  to  leave  no  rea- 
sonable doubt  on  the  minds  of  the  jury,  that  they  were 
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goilty.  The  Court  is  of  opinion,  that  the  faots  and  oir- 
comstanoes,  proved  on  behalf  of  the  State,  all  tended  to 
support  the  charge  in  the  indiotment^  that  the  defendants 
did  bed  and  cohabit  together ;  and  that  the  Judge  oould 
not  have  said,  that  there  was  no  presumptive  evidence  to 
support  the  indictment.  The  weight  of  the  evidence  was 
left  to  the  jury ;  tbey  convicted  the  defendants,  and  the 
Court  rendered  judgment,  which  we  affirm. 

Per  Cubiam.        Ordered  to  be  certified  accordingly,. 


PEiN  ON  demise:  OF  WtLLIAM  AND   ABNER   WEATHERLT 
v$.  SOLOMON  ARMFIELD. 

A.  in  1817  deviled  as  follows,  "I  gfTe  to  my  son  I.  the  tract  of  land  he  new 
rnree  en ;  bot  if  he  ahould  die  without  an  heir,  the  land  then  to  be  divided  be- 
tween my  two  aona  A.  and  W."  Held,  that  the  limitation  over  wae  toe 
remote,  the  doTise  to  L  ereattni;  an  eetate  taily  which  by  oar  Act  of  Aa» 
■embly  is  conTerted  into  a  fee  lirople 

The  cases  of  DmpidMon  t.  Dmdmm,  1  Hawks.  1 63.    Sttndert  t.  Hyatt,  Ibid. 

247|  H§lh»eU  t.  Kwnegm^,  7  Ire.  261,  cited  and  approved 

Appeal  from  the  Superior  Court  of  Zjaw  of  Guilford 
County,  at  the  Fall  Term,  1847,  his  HoncMr  Judge  Bailet 
presiding. 

This  was  an  acticm  of  ejeetment  in  which  the  parties 
agreed  upon  the  following  facts* 

Isaiah  Weatherly,  the  elder,  was  seized  of  the  premises 
in  fee,  and  devised  them  on  the  5th  day  of  September, 
4649|  as  follows  :    "I  give  to  my  son  Isaiah  the  tract  of 
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land  he  now  lives  on ;  but  if  he  should  die  without  an 
htitt  thd  land  then  to  be  divided  between  my  two  sons^ 
Abner  and  William."  Isaiah,  the  son,  enjoyed  the 
pl^mises  daring  his  life  and  died  without  ever  having  had 
a  child,  and  the  defendant  claims  under  him;  /The  testa- 
tor^s  two  sons,  Abner  and  William,  to  whom  tlie  premises 
were  limited  over,  are  the  lessors  of  the  plaintiff.  Upon 
not  guilty  pleaded,  the  plaintiff  was  non-^ited  in  the 
Superior  Court,  and  appealed. 

Morelieadt  for  the  plaintiff 
Iredell,  for  the  defendant* 

RuFFur,  C.  J.  The  limitation  over  is  clearly  too  re- 
mote, and  the  whok  estate  vested  absolutely  in  the  first 
lakeifT  ''Heir''  means  heir  of  the  body  in  this  will,  as  the 
gifl  over,  upon  the  death  of  one  son,  "without  an  heir,"  is 
to  bis  two  brothers.  There  is  nothing  in  the  will  to  ena- 
ble us  to  read  "child"  or  "children"  for  "heir ;"  and  in  its 
proper  sense  of  "  heir  of  the  body  "  Isaiah  the  son  took 
a  fee  by  force  of  the  Act,  which  turns  estates  tail  into 
fee-simples.  This  conclusion  is  supported  by  several 
cases,  which  are  directly  in  point.  Davidson  v.  DavidsoHt 
I  Hawks.  163.  Sanders  v.  Hyatt.  Ibid.  247.  HoUowell 
V.  Kemegay^  7  Ire.  28;i. 

Per  Curiam..  Judgment  affirmed*. 
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In  an  action  npon  a  cof  enant  for  rent  contaiaed  in  a  loaio,  It  la  eonpatant 
far  tha  dofandant  to  shew,  that,  at  the  tima  af  ita  baing  made,  the  ^atiff 
had  no  title ;  provided  he  can  ahaar  at  the  aama  time  thai,  in  oonaeqaaaea 
thereofx  he  eoald  not  enteri  or  having  entered  he  waa  evicted  by  a  pan* 
monnt  title. 

In  every  plea  of  eviction  there  most  be  an  avermenti  that  the  lemor  had  not 
a  perfect  title,  when  he  demiied ;  and  it  moat  alao  be  added,  thai, »  oaa* 
Bequenee,  the  ieaeee  waa  evicted.    The  whole  k  the  defanea. 


Appeal  from  the  Saperior  Court  of  Law  of  Granville 
Coanty,  at  the  Spring  Terra,  1847,  his  Honor  Judge 
Makly  presiding. 

This  was  an  action  for  the  breach  of  a  covenant  for 
the  payment  of  rent,  contained  in  a  lease.  The  plaintiff^ 
by  deed,  leased  to  the  defendant  a  tract  of  land  for  the 
year  184!^,  reserving  a  rent  of  ill25,  which  the  defendant 
covenanted  therein  to  pay.  The  defendant  entered  into 
and  kept  quiet  possession  of  the  land,  for  the  period  for 
which  it  was  leased.  The  action  is  brought  on  the  cove« 
nant,  to  recover  the  rent.  On  the  trial  it  appeared  that 
the  legal  title  to  the  premises,  at  the  time  the  lease  was 
made,  was  not  in  the  plaintiff,  but  in  another  persoOy 
whose  agent,  before  the  expiration  of  the  defendant's 
term,  sold  the  land,  at  public  auction,  when  the  defen- 
dant and  his  father  became  the  purchasers.  It  was  fizr- 
ther  shown,  that  at  the  request  of  the  plaintiff,  and  of 
the  father,  Robert  Jenkins,  the  agent,  at  the  time  of  the 
sale,  expressly  reserved  to  the  defendant,  the  right  to  die 
possession  during  his  term,  then  unexpired.  The  defen- 
dant relied  upon  the  plaintiff's  want  of  title,  to  defeat 
the  action. 

His  Honor  charged  the  jury,  that,  upon  this  state  of 
facts,  the  plaintiff  was  entitled  to  recover,  and  the  Jmy 
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foond  a  verdict  for  him.    From  the  judgment  thereon 
the  defendant  appealed. 

Badger  and  Mangum^  for  the  plaintiff. 
E.  6.  Reade  and  Iredell^  for  the  defendant. 

Na8h,  J.  The  covenant  to  pay  being  in  the  lease,  and 
not  in  a  distinct  and  separate  obligation,  it  was  compe- 
tent for  the  defendant  to  show,  in  an  action  upon  the 
lease,  that,  at  the  time  of  its  being  made,  the  plaintiff 
had  no  title  ;  provided  he  could  show,  at  the  same  time, 
that  in  consequence  thereof  he  could  not  enter,  or,  having 
entered,  he  was  evicted  by  a  paramount  title  ;  for  it  is 
upon  the  title  of  the  lessor,  and  the  enjoyment  of  the 
premises  by  the  lessee,  that  the  landlord's  right  to  the 
rent  depends.  In  truth,  in  every  plea  of  eviction  there 
must  be  an  averment  that  the  lessor  had  not  a  perfect 
title,  when  he  demised ;  but  that  fact  alone  is  not  suffi- 
cient. To  constitute  a  perfect  plea,  it  must  be  added, 
that,  in  consequence,  the  lessee  was  evicted — the  whole  is 
the  defence.  6  Taun.  534,  Taylor  v.  Tamina.  There  is 
not  that  union  here.  The  plaintiff  had  not  the  title,  but 
the  lessee  has  not  been  evicted ;  on  the  contrar}%  he  has 
enjoyed  his  term,  and  received  all  the  benefit  he  was  en* 
titled  to  under  bis  lease,  and  cannot  be  permitted  to  set 
up  his  landlord's  want  of  title,  in  defence.  Hodson  v. 
^uirpCi  10  East.  353.  But  in  addition  to  this,  at  the  time 
of  the  sale,  by  the  agent  of  the  owner,  his  right  of  pos* 
session  under  his  lease,  during  the  term,  was  recognized 
and  expressly  reserved  to  him,  at  the  request  of  the  plain- 
tiff and  his  father,  who  was  a  joint  purchaser  with  him. 
If  not  bound  under  his  covenant,  to  pay  the  present 
plaintiff,  he  will  have  ei\joyed  the  use  of  the  premises, 
without  paying  rent  to  any  one. 

We  perceive  no  error  in  the  opinion  of  the  Judge,  who 
tried  the  cause. 

Per  Curiam.  Judgment  affirmed. 
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trror  will  not  lie  for  a  refusal  to  noa-suit,  ozeept  in  a  fovTcafef  in  wbick  th« 

daty  m  impooad  by  itatate. 
A  Tordict  on  the  meriti  of  the  ease  » to  be  let  aside  only  for  an  error  of  tha 

Ca«it  praetically  prejadieial. 
la  an  action  of  Blander*  charging  that  the  defendant,  speaking  of  a  partica<- 

Jar  anit,  aflinned  that  the  plaintiff  '*  had  sworn  to  a  lie,"  the  particular 

evidence  giren  by  the  plaintilTen  the  trial  of  the  suit  is  narer  set  forth  in 

the  declaration,  and  therefore  need  not  be  prored. 
If  the  defendant  had,  in  speaking  the  wards,  gone  on  to  specify  the  natteia 

lastified  by  the  plaintiff  and  the  point  on  which  he  had  swera  falsely,  then 

it  would  have  been  incumbent  on  the  plaintiff  to  have  set  forth  the  whole 

tmly  in  his  declaration  ;  and  ir,  upon  the  whole  thus  stated  and  proved,  the 

matter  to  which  the  alleged  false  oath  related,  appeared  to  be  immaterial, 

the  action  could  not  be  maintained. 
In  aotiona  of  slaader,  evidence  of  the  tnith  of  the  wards  spoken  cannot  ba 

received  under  the  general  issue,  even  in   mitigation  of  damages ;  though 

evidence  of  general  bad  character  may  be  so  received. 
Whether  after  the  defendant  has  dosed  his  evidence,  the  Court  will  permit 

the  plaintiff  to  offer  evklence  which  might  have  been  oflered  in  the  lifst 

instance,  ia  a  matter  of  discretion  for  them,  and  their  decision  cannot  ba 

revised  by  an  appellate  Court 
The  eases  of  Wkitaker  v.  Carter,  4  Ired*  461,  and  Kellif  v.  Goodbread,  No» 

Ca.  Term  Rep.  28,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Pitt 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Battle 
presiding. 

The  action  is  for  slander,  In  indirectly  imputing  to  the 
plaintiff  the  erime  of  perjury,  by  saying  to  him,  when 
speaking  in  reference  to  the  trial  of  an  indictment  against 
one  Bryant  Adams,  and  to  the  examination  of  the  plaintiff 
as  a  witness  on  the  trial,  *^You  swore  to  a  lie,  and  I  can 
prove  it*    Plea,  not  guilty.. 

In  support  of  his  declaration,  the  plaintiff  gave  in  evi- 
dence, the  record  of  an  indictment  against  Adams  for  a 
battery  on  the  present  defendant,  on  which  there  was  a 
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trial  and  acquittal,  on  not  guilty  pleaded  ;  and  proved 
that  hOy  the  plaintiff,  was  sworn  and  examined  as  a  wit- 
ness for  Adams.  He  also  gave  evidence,  that  the  day 
after  the  trial,  the  present  defendant,  speaking  in  re- 
ference to  it,  and  to  the  examination  of  the  plaintiff 
on  it,  said  to  the  plaintiff,  **  you  swore  to  a  lie,  and  I  can 
prove  it." 

The  plaintiff  there  stopped  his  case ;  and  thereupon 
the  counsel  for  the  defendant  insisted,  that  the  plaintiff 
was  bound  further  to  shew,  what  evidence  he  gave  on 
the  trial  of  Adams ;  so  that  it  might  appear  to  have  been 
to  some  material  point ;  and  for  the  want  of  such  proof, 
he  moved  the  Court  to  nonsuit  the  plaintiff.  The  Court 
refused  the  motion. 

Then,  for  the  purpose  of  shewing  that  he  did  not  intend 
to  charge  the  plaintiff  with  perjury,  but  with  a  mistake 
only,  and  to  rebut  the  imputation  of  malice,  the  defendant 
gave  evidence,  that  on  the  trial  of  Adams,  he,  the  defen* 
dant,  was  a  witness  for  the  State  and  swore,  that  Adams 
struck  him,  and  that  the  plaintiff  swore  that  Adams  did 
not  strike  him. 

The  defendant,  for  the  purpose  of  further  rebutting  the 
imputation  of  malice,  and  mitigating  the  damages,  offered 
to  prove  also,  that  Adams  did,  in  fact,  strike  him.  To 
that  evidence  the  counsel  for  the  plaintiff  objected ;  and 
the  Court  refused  to  admit  it. 

The  plaintiff  then  offered  evidence,  that  the  defendant 
had  subsequently  repeated  the  charge  against  him.  The 
counsel  for  the  defendant  opposed  its  reception,  on  the 
ground,  that,  after  having  once  closed  his  case,  the  plain- 
tiff could  not  give  evidence  of  malice  in  the  defendant. 
But  the  presiding  Judge  admitted  it,  in  answer  to  that 
given  on  the  other  side,  for  the  purpose  of  shewing  the 
absence  of  malice.  There  was  a  verdict  for  the  plaintiff 
and  from  the  judgment  the  defendant  appealed. 
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Stanly^  for  the  plaintiff,  argued, 

As  to  the  first  point  in  the  case  referred  to,  Whitaker  r. 
Carter^  4  Ired.  Rep.  461.  McDonald  v.  MurchisoTif  I 
Dev.  9. 

As  to  the  3d  point — it  is  submitted  that  to  have  allowed 
the  testimony  to  be  received  which  was  offered  by  de- 
fendant, would  have  been,  in  effect,  giving  in  evidence 
the  truth  of  the  words  under  the  general  issue.  Referred 
to  Meeds  v.  Carver,  7  Ired.  27a  2  Saun.  PL  ^  Ev.  812. 
1  Chit.  PL  499.    Ravisey  v.  Webb,  41  Eng.  C.  L.  Rep.  63. 

As  to  the  4th  point,  he  referred  to.  Parish  v.  Fite,  2 
Mur.  258.  Kelly  v.  Goodhead's  Ex.  N.  C.  T.  R.  28.  State 
v.  Sparrow,  3  Mur.  487.  State  v.  Silver,  3  Dev.  332. 
Brown  v.  Gffes,  1st  C.  &  P.  18,  (11  E.  C.  L.  Rep.  337.) 
Rex  V.  Hilditch,  24  E.  C.  L.  Rep.  330. 

No  counsel  for  the  defendant. 

RcFTiN,  C.  J.  There  are  several  reasons  why  the  de- 
fendant can  take  nothing  on  his  first  point. 

In  the  first  place,  error  will  not  lie  for  a  refusal  to  non* 
suit ;  because  the  Court  is  not  bound  to  do  so  in  any  case, 
but  has  the  discretion  to  leave  the  matter  to  the  decision 
of  the  jury  ;  except  in  the  few  cases,  in  which  the  duty 
is  imposed  by  statute.  The  defendant  should  have  asked 
an  instruction  to  the  jury,  and  then  he  might  have  brought 
his  case  here,  for  a  wrong  direction  given,  or  a  right  one 
refused.  In  the  second  place,  if  the  objection  had  been 
good  at  the  time  it  was  taken,  it  was  immediately  over- 
roled  by  the  defendant's  own  proof,  that  the  evidence  of 
the  plaintiff  on  the  trial  of  A^ms  was  material,  and,  in- 
deed, that  it  went  to  the  gist  of  the  matter.  The  defen- 
dant, himself,  thus  shews,  that  the  erroTr  of  which  he 
complains,  if  an  error  at  all,  was  merely  abstract  and 
harmless  in  this  case,  under  the  facts  actually  existing ; 
and  a  verdict  on  the  merits  is  to  be  set  aside,  only  for 
an  error  practically  prejudiciaL 
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But,  lastly,  the  decision  was  not  erroneous,  but  perfect- 
ly correct  in  itself.  The  plaintiff  was  not  bound  to  prove 
more,  than  his  declaration  ought  to  contain.  As  the 
words  did  not  directly  import  a  charge  of  perjurjs  but 
only  that  the  plaintiif  was  foresworn,  it  was  necessary  to 
allege,  as  inducement,  that  there  was  a  judicial  proceed- 
ing, in  which  the  plaintiff  gave  evidence  as  a  witness, 
and  that  the  defendant  referred  to  that  in  making  the 
charge.  But  the  parlicular  evidence  given  by  the  plain- 
tiff is  never,  we  believe,  set  forth  in  the  declaration  ;  and 
therefore  need  not  be  proved.  In  practice,  plaintiffs  have 
never  been  called  on  for  such  proof  The  precedents 
contain,  after  the  inducements  and  colloquium,  the  words 
spoken,  and  the  averment,  that  the  defendant  thereby 
meant  to  charge,  that  the  plaintiff  in  giving  his  evidence 
committed  perjury.  Whitahcr  v.  Carter^  4  Ired.  461,  2 
Chit  PL  021.  If,  indeed,  the  defendant  had,  in  speaking 
the  words,  gone  on  to  specify  the  matters  testified  by  the 
plaintiff,  and  the  point  in  which  he  had  sworn  falsely, 
then  it  would  Lave  been  incumbent  on  the  plaintiff  to 
have  set  forth  the  whole,  trul}',  in  the  declaration  ;  and 
if,  upon  the  whole  thus  stated  and  proved,  the  matter,  to 
which  the  alleged  false  oath  related,  appeared  to  be  im- 
material, the  action  could  not  be  maintained,  since  no  in- 
tention to  charge  a  perjury  can  be  inferred  from  words, 
that,  taken  together,  legally  import,  that  there  was  no 
perjury. 

But  this  defendant  charged  in  general  terms,  that,  in 
tbc  evidence,  which  the  plaintiff  gave,  as  a  witness,  in 
the  prosecution  against  Adams,  he  '*swore  to  a  lie ;"  which, 
connected  with  the  inducement,  the  colloquium,  and  the 
innuendo,  imports  the  charge  of  perjury,  and  imposes  it  on 
the  defendant  to  shew  what  the  plaintiff  did  swear,  and 
that  it  was  corruptly  false.  Hence,  the  defendant,  in 
his  plea  of  justification,  must  state  the  evidence  given  by 
the  plaintiff,  and  then  negative  the  parts,  in  which  it  ia 
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alleged  the  perjary  consisted^  just  as  in  an  indictment  fer 
that  offence.  3  Chit.  PL  1033,  1037.  To  this  effect  the 
language  of  Mr.  Justice  Ashukst  in  Coleman  v«  Godum^ 
is  very  pointed,  as  quoted  by  Chancellor  Walwo&th  in 
Power  v.  Price,  16  Wen.  450.  *"  The  effect  of  the  words 
upon  the  hearers,  is  what  is  to  be  considered  i  and  the 
determinations  in  the  old  books,  are  a  disgrace  to  the  law* 
If  one  charges  a  witness  with  having  sworn  false  in  re* 
lation  to  a  particular  fact  in  a  cause,  which  fact  would 
not  necessarily  be  immaterial  and  irrelevant,  the  natural 
effect  of  the  words  is  to  convey,  to  those  who  hear  them^ 
the  impression,  that  the  witness  has  committed  peijury  $ 
and  if  the  defendant  wishes  to  shew  that  he  did  not  intend 
to  impute  the  crime  of  perjury  to  the  plaintiff,  but  merely 
that  he  had  perverted  the  truth  in  relation  to  an  imma- 
terial fact,  the  burden  of  showing  that  the  fact  testified 
to  was  not  material  to  the  issue,  and  that  it  was  not  in-^ 
tended  to  impute  to  the  plaintiff  false  swearing  in  the 
suit  in  the  ordinary  sense  of  the  term,  rests  upon  the  de- 
fendant." And  that  doctrine  is  fully  sustained  in  Power' 
V.  Price,  by  the  Chancellor  and  the  majority  of  the  Court. 
The  plaintiff,  therefore,  gave  all  the  evidence  the  law  re- 
quired of  him,  and  it  would  have  been  erroneous  to  non<' 
suit  him. 

In  actions  of  this  kind,  evidence  of  the  truth  of  the 
words,  cannot  be  received  under  the  general  issue.  Smith 
V.  Richardson,  Willes  Rep.  20,  and  Underwood  v.  Parks: 
Str.  1200,  are  the  leading  cases  on  this  subject  They 
were  decided  upon  consultation  of  all  the  Judges^  and 
have  been  considered  ever  since,  as  settling  the  point.^ 
Roberts  v.  Camden,  0  Blast.  92.  Evidence  of  bad  character 
may  reasonably  be  heard  in  mitigation  of  damages ;  be- 
cause less  is  due  to  a  blemished  than  an  unblemished 
name,  and  one  is  supposed  to  be  at  all  times  prepared  to 
establish  his  general  character.  But  unless  the  defen- 
dant pleads  the  truth  of  his  charge,  it  would  be  a  surprise 
oa  the  other  party  to  allow  him  to  give  evidence  of  it. 
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And  as  to  its  repelling  the  implication  of  malice,  which 
kr  ineidoBt  to  the  pablication  of  a  slander,  it  has  no  such 
effsot.  For,  as  was  well  observed  by  Mr.  Justice  Houion 
in  Faimum  v«  Ives^  5  Barn.  &  Aid.  645,  by  showing  the 
tfnth  of  the  slanderous  matter,  which  is  the  subject  of  the 
action,  you  do  not  show  that  it  was  not  maliciously  spoken 
OS  published,  but  merely  that  the  party  is  not  entitled  to 
damages,  because  he  is  guilty  of  the  charge  imputed  to 
him*  There  is  often  as  much  malice,  ill  will,  and  design 
to  hurt,  towards  another,  in  speaking  truly,  as  falsely,  to 
bis  disparagement. 

The  last  evidence  given  by  the  plaintiff  was  properly 
admitted  as  evidence  in  reply  to  that  of  the  defendant,  as 
mentioned  by  his  Honor. 

But  if  it  had  not  been  of  that  character,  its  reception 
could  not  constitute  an  error,  for  which  the  judgment 
might  be  reversed.  The  evidence  was  in  its  nature  com* 
petent ;  and  the  objection  to  it  was  solely  the  period  at 
which  it  was  offered.  Now,  that  concerns  only  the  order* 
)y  proceeding  in  trials ;  about  which  there  is  no  positive 
rule  of  law,  like  those  touching  rights,  but  only  a  course 
of  the  Courts  established  for  convenience  and  dispatch  of 
business.  To  that  course,  the  Courts  generally,  and  very 
properly,  adhere  with  strictness.  But  from  it,  they  in 
their  discretion  sometimes  may,  and  under  circumstances 
which  require  it,  will  depart,  for  the  advancement  of 
justice ;  and  an  appellate  Court  cannot  undertake  to 
control  or  regulate  the  discretion.  It  is  the  more  safely 
and  beneficially  exercised  by  those  who  preside  at  trials, 
and  can  best  appreciate,  both  the  inconvenience  from, 
a&d»  in  particular  cases,  the  necessity  for,  admitting  aa 
inegularity  of  proceeding.  Eelfy  v.  Chadbreadf  N.  C. 
T.  R  M. 

Pan  CoBiABi*  Judgment  affirmed. 
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THE  STATE  »#.  THOMAS  NASH. 

lo  an  indietiiieBllbr  ftcmpUal  offeiuM,  the  Coart  haTine  pnrioMly  otiarai 
one  bandied  Ulee  jnroii  to  be  enmrnoned,  on  the  trial  the  original  pannel 
waa  firat  perused  and  exhausted,  and  the  Court  then  directed  thirty-six  n( 
the  tales  jarora  to  be  drawn,  and,  these  being  exhausted  by  challenfcf« 
directed  the  remaining  tales  jurors  to  be  drawn,  the  prisoner  at  the  tima 
making  no  objeotion ;  Held,  that  there  was  no  error  in  this  nor  groontf 
fbr  a  naif  trial. 

The  mother  of  the  prisoner  being  introduced  by  him  to  prove  an  aUbit  tba 
Court  charged  the  Jury  "  that  the  law  regarded  with  suspicion  the  testi- 
mony of  near  relations,  when  testifying  for  each  other,  that  it  was  the 
provinoe  of  the  jury  to  consider  and  decide  on  the  weight  due  to  her  tasti* 
meny,  and,  as  a  general  rule,  in  deciding  on  the  credit  of  the  wftnesMS  on 
both  rides,  they  ought  to  look  to  the  deportment  of  the  witnesMs^  theur 
capacity  and  opportunity  to  testify  in  relation  to  the  transaction,  and  tha 
relation  in  which  the  witness  stood  to  the  party ;"  Held  that  this  charge 
was  not  erroneous. 

The  eases  of  8taU  y.  Ellington,  7  Ired.  61,  and  SlaU  t.  LytU,  5  Ired.  61« 
cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Montgomery 
County,  at  the  Fall  Term,  1847,  his  Honor,  Judge  Cald- 
well, presiding. 

The  prisoner  was  indicted  for  Murder.  The  day  be- 
fore the  trial,  the  presiding  Judge,  at  the  instance  of  the 
Solicitor  of  the  State,  ordered  a  special  writ  of  venire 
facias  to  issue  to  the  Sheriff,  commanding  him  to  sum- 
mon one  hundred  Jurors.  In  formin|:  the  petit  jury,  the 
original  pannel  was  iSrst  perused,  and,  a  jury  not  being 
made,the  clerk  was  directed  by  the  Court  to  put  into  the  ho^^ 
from  whence  the  names  of  the  jurors  were  drawn,  thirty* 
ftij  scrolls,  containing  the  names  of  that  number  of  tbe 
upecial  venire.  This  was  done,  and  they  were  all  djrawn^ 
without  making  a  jury,  because  of  the  challenges.  Th9 
ficrolls,  containing  the  names  of  the  remainder  of  fibo  lipfi^ 
eial  venire^  were  then  put  into  the  box,  by  the  prdir  of 
the  Court,  out  of  which,  a  jury  was  made,    ^o  this  mode 
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of  makiag  up  the  jury,  no  objection  was  made  at  the  time» 
CT  during  the  trial. 

On  the  trial,  the  prisoner  introduced  his  mother  as  a 
witness^  to  prove  an  alibis  and  she  swore  to  his  absence 
at  the  time,  it  was  alleged,  the  murder  was  committed. 
The  Court  charged,  ^  That  the  law  regarded  with  suspi- 
cion the  testimony  of  near  relations,  when  testifying  for 
each  other ;  that  it  was  the  province  of  the  jury  to  con- 
sider and  decide  on  the  weight  due  to  her  testimony,  and» 
as  a  general  rule,  in  deciding  on  the  credit  of  the  wit- 
nesses on  both  sides,  they  ought  to  look  to  the  deportment 
of  the  witnesses,  their  capacity  and  opportunity  to  testify, 
in  relation  to  the  transaction,  and  the  relation  in  which 
the  witness  stood  to  the  party." 

The  prisoner  was  convicted,  and  moved  for  a  new  trial 
for  error  of  the  Court  in  forming  the  jury,  and  error  in 
the  charge.  This  motion  was  over-ruledi  ^nd  the  pris- 
oner then  moved  in  arrest  of  judgment,  and,  that  being 
refused,  appealed. 

Attorney  General  referred  to  the  following  cases : 

1st  point.     State  v.   Benton,  2  D.  &  B.  106.    State  v. 
Ward,  2  Hawks,  443. 
*   2nd.    State  v.  Ellington,  7  Ired.  67. 

No  oounsel  for  the  defendant. 

Nash,  J.  We  perceive  nothing  in  the  manner  in  which 
the  jury  was  formed,  or  in  the  charge  of  the  presiding 
Judge,  to  induce  us  to  disturb  the  verdict  in  this  case. 
The  error  alleged  as  to  the  former  consists,  as  we  are 
told,  in  the  fact,  that,  after  failing  to  procure  the  jury  from 
the  original  pannel,  the  Court  directed  the  names  of 
fhirty-six  of  the  tales  jurors  to  be  put  into  the  box,  in« 
stead  of  ordering  the  whole  to  be  deposited  together,  as 
^t  was  the  right  of  the  prisoner  to  have  an  opportunity 
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of  having  all  the  tales  tendered  to  him.  If  it  be  true, 
that,  upon  the  failure  to  procure  a  jury  from  the  original 
ventre,  the  prisoner  had  a  right  to  have  tendered  to  him 
the  whole  of  the  special  venire,  and  that  upon  his  demand 
it  would  have  been  erroneous  to  refuse  it,  (a  point  we  do 
not  decide.)  yet  here  there  has  been  no  error,  because  he 
did  not  demand  it,  and  he  was  not  in  fact  deprived  of  any 
right  belonging  to  him.  The  jury  was  not  formed  out 
of  the  thirty*six  names  first  deposited  in  the  box,  but,  aC« 
ter  that  pannel  was  exhausted,  the  names  of  all  the  re- 
mainder of  the  tales  jurors  were  deposited  and  drawn 
from.  So  that  in  fact,  he  had  an  opportunity  of  having 
all  the  jurors  tendered  to  him,  and  it  was  precisely  the 
same  as  if  the  names  of  all  the  jurors  had  been  put  into 
the  box  at  the  same  time.    State  v.  Lytle,  5  Ired.  61. 

The  presiding  Judge  was  fully  sustained  in  his  charge^ 
as  to  the  evidence  of  the  mother  of  the  prisoner  by  the 
case  of  Ellington,  7th  Ired.  61.  The  charge  in  the  latter 
case,  was,  in  principle,  what  it  is  here,  and  the  reasons 
are  there  so  fully  stated,  that  it  is  sufficient  to  refer  to  it. 

We  have  looked  carefully  into  the  record,  and  are 
unable  to  perceive  in  it  any  reason  for  which  the  judg- 
ment should  be  arrested. 

The  opinion  will  be  certified  to  the  Superior  Court  of 
Montgomery  County. 

Pks  CraiAM^        Ordered  to  be  certified  accordingly* 
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WILLIAM  J.  STEVENS'  HEIRS   V9.  JAMES  M.  SMITH. 

When  a  tenant  for  a  year  was  ejected  by  force  of  the  etatnta  in  relalten  U 
Inrcible  entry  and  detainer*  whatever  the  crron  and  nnlawfiilneM  of  the 
proceedtnga  against  each  tenant  may  be,  the  landlords,  not  being  parties 
to  the  proceedings,  have  no  right  to  intervene  by  writ  of  oertiorari. 

Appeal  from  the  Saperior  Coart  of  Law  of  Sampson 
County,  at  the  Fall  Term,  1647,  his  Honor  Judge  Cauh 
WBI4L  presiding. 

The  plaintiffs  obtained  a  certiorari,  which  the  defen- 
dant moved  to  quash,  because  it  was  imprevidently  issued. 
The  Court  allowed  the  motion,  and  the  plaintiffs  appealed. 
Upon  the  affidavits  and  record  the  case  is  this.  The 
plaintiffs  were,  for  several  years,  in  possession  of  a  tract 
of  land,  claiming  it  in  fee,  and  as  descended  from  their 
father ;  and  they  leased  it  to  Charles  Turnage  for  the 
year  1845,  and  he  took  possession  under  his  lease.  On 
the  ^th  of  January,  1845,  the  defendant,  Smith,  before  a 
Justice  of  the  Peace,  instituted  proceedings  against 
Turnage,  under  the  statute  fbr  a  forcible  entry  and  de« 
tainer  ;  and  such  proceedings  were  had  thereon,  that  on 
the  8th  of  February  following,  Turnage  was  found  guilty, 
and  the  magistrate  ousted  him,  and  put  Smith  into  pos- 
session. Inmiediately  afterwards  Turnage  accepted  a 
lease  of  the  premises  from  Smith,  for  the  residue  of  the 
year,  and  entered  and  held  under  it.  The  plaintiffs  then 
applied  for  the  certiorari  that  was  issued  in  this  case. 

The  Court  dismissed  the  certiorari  and  the  plaintiffs 
appealed. 

No  counsel  for  the  plaintiffs. 

Strange^  for  the  defendant.  The  Judge  was  correct  in 
dismissing  these  proceedings  for  want  of  proper  parties. 

State  V.  Nations,  1  Ire.  325.  1  ArchhoWs  Prac.  209. 
£  William* s  Justice^  654.     Rex  v.  Jones,  I  Strange  474. 

RuFFiN,  C.  J.  It  is  evident  enough  on  the  affidavits, 
that  the  proceeding  for  a  forcible  entry  and  detainer  in 
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tbis  case,  was  a  flagrant  abuse  of  that  remedy ;  and  it  is 
equally  plain  that  there  are  gross  errors  in  the  proceed- 
ings, for  which  they  ought  to  be  reversed.  We  cannot 
but  regret,  that  it  is  not  in  oar  power  to  deal  with  the 
case  upon  its  merits.  But  the  Court  is  obliged  to  sustain 
the  decision  of  his  Honor,  inasmuch  as  Turnage,  who  was 
the  party,  does  not  complain,  and  his  original  landlords 
eannot  intervene  in  a  criminal  proceeding,  to  which  they 
were  not  parties. 

Per  Curiam.  Judgment  affirmed. 


DBN  ON  DEMISE  OF  J  C.  B.  EHRINGHAUS  «#.  MARMADUKB 
CA&TW&IGHT. 

A.  devised  as  follows :  "  I  give  to  my  said  son  Thomas  and  my  daughter 
Patsy,  who  was  also  born  before  I  married  her  mother,  and  is  now  the 
wife  of  Charles  Brite,  all  the  remaining  part  of  my  land,  to  be  eqoaUy 
divided  in  fee  simple."  Held,  that,  notwithstanding  this  declaration  of 
illegitimacy,  it  was  competent  for  those,  who  claimed  as  heirs  of  Patsy,  to 
shew  that  she  was  bora  in  lawfal  wedlock,  and  that  this  mistaken  descrip- 
tk>n  in  the  will  was  controlled  by  the  other  more  certain  deseription,  whioh 
Identified  her  as  the  devisee  intended. 

If  dia  were  illegitimate,  her  brother  Thomas,  who  was  a  bastard,  could  aat 
inherit  from  her  legitimate  daaghter. 

No  part  of  a  description  is  to  be  arbitrarily  rejected,  bnt  every  part  of  it  is  to 
be  respected ;  and  especially  when  a  person  can  be  foand  answering  the 
whole  description.  But  when  there  is  no  such  person,  and  where  the  will 
or  other  instrument  describes  the  party  in  several  distinct  particulars,  by 
aome  of  which  that  person  may  be  entirely  known  from  all  others,  then  a 
mistake  in  some  other  one  of  those  particnlars,  will  not  defeat  the  die- 
position. 

Tk»  oases  of  Smwyer  v.  Smwyert  6  Ired.  407,  and  Procter  r.  Peel,  4  !>•▼,. 
370,  eited  aad  approved 

Appeal  from  the  Superior  Court  of  Law  of  Pasquotank 
County,  at  the  Fall  Term,  1847»  his  Honor  Judge  Diok^ 
presiding. 


40  SUPREME  COURT. 

Ebriaghaiw  v.  Cartwrigbt 

This  was  an  action  of  ejectment,  in  which  the  follow- 
ing case  appeared. 

In  1805,  Thomas  Cartwright,  the  elder,  devised  the 
premises  to  his  son,  John  Cartwright  in  fee,  who  entered 
and  lived  thereon  until  his  death.  On  the  20th  of  De- 
cember, 1832,  John,  the  son,  executed  his  will,  and  there- 
in, amongst  other  things,  he  devised  as  follows :  ^Second- 
ly, I  give  to  my  son  Thomas,  whom  I  had  by  my  wife  be- 
fore we  were  married,  and  who,  unfortunately,  is  a  cripple, 
four  acres  of  land  to  be  laid  off  in  such  manner  as  to  in- 
clude all  the  buildings  I  occupy  for  my  residence  ;  to  him 
and  his  heirs.  Thirdly,  I  give  to  my  said  son  Thomas 
and  my  daughter  Patsy,  (who  was  also  born  before  I 
married  her  mother,  and  is  now  the  wife  oi  Charles  Brite) 
all  the  remaining  part  of  my  land,  to  be  equally  divided 
between  them,  in  fee  simple."  Shortly  afterwards  the 
testator,  John,  died,  and  Thomas,  the  son,  and  Brite  and 
wife,  made  partition,  and  the  premises  now  in  contro- 
versy were  allotted  to  Mrs.  Brite,  as  her  moiety  under 
the  will.  After  entering  into  possession  in  severalty, 
Brite  and  his  wife  died,  leaving  an  only  child,  a  daughter, 
who  died  an  infant,  and  without  issue.  After  her  death, 
Thomas  Cartwright,  the  younger,  claimed  the  premises 
as  her  heir,  and  the  lessor  of  the  plaintiff  claims 
under  him.  Afterwards,  the  defendant  in  this  suit,  being 
a  brother  of  the  testator,  John  Cartwright,  claimed  the 
premises  as  the  heir  of  Miss  Brite,  and  took  possession  ; 
and  then  this  action  was  brought,  and  was  tried  on 
not  guilty. 

On  the  trial,  the  defendant  offered  evidence,  that,  when 
John  Cartwright  was  married,  his  wife  had  but  one  child, 
who  was  the  said  Thomas,  the  younger,  and  was  then 
about  four  weeks  old ;  and  that  afterwards  they  had  two 
other  children  born  in  wedlock,  namely,  Sarah,  (who  died 
in  infancy,  and  without  issue)  and  then  the  said  Patsy 
Brite.  To  the  admissibility  of  the  evidence  the  counsel 
for  the  plaintiff  objected  ;  but  the  Court  received  it,  and 
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instracted  the  jury,  that,  if  they  believed  it»  Thomas 
Gartwright,  the  younger,  was  not  the  heir  of  Patsy  Brite's 
child,  and  the  plaintiff  ought  not  to  recover.  There  was 
a  verdict  for  the  defendant,  and  judgment;  and  the 
plaintiff  appealed. 

No  counsel  for  the  plaintiff. 
A  Moore,  for  the  defendant. 

RuFFiK,  C.  J.  In  no  aspect  of  the  case,  is  the  plaintiff 
entitled :  whether  Mrs.  Brite  was  legitimate,  or  illegiti- 
mate, or  whether  she  took  under  the  will,  or  by  descent 
from  her  father,  or  did  not  take  at  all.  If  she  was  illegiti- 
mate«  as  the  plaintiff  contends,  then  her  brother  Thomas, 
who  is  admitted  to  be  a  bastard,  cannot  inherit  from  Mrs. 
Brite's  legitimate  daughter,  according  to  the  construction 
given  to  the  1 0th  rule  of  descents,  by  the  majority  of  the 
Court  in  Sawyer  v.  Sawyer,  G  Ired.  407.  But,  if  that 
were  otherwise,  the  Court  is  clearly  of  opinion,  that  the 
plaintiff  cannot  recover,  because  it  was  competent  for  the 
defendant  to  shew  by  witnesses,  that  Mrs.  Brite  was  bom 
in  wedlock,  so  that,  for  that  reason,  her  illegitimate 
brother  Thomas,  could  not  be  her  heir,  or  her  daughters. 
For,  the  statement  in  the  will,  that  the  daughter  Patsy 
was  born  before  the  testator  married  her  mother  is  but  a 
mistake  in  a  part  of  the  description  of  a  devisee,  who  is 
otherwise  sufficiently  described  and  fully  identified  ;  and 
such  a  mistake  does  not  defeat  the  gift.  Indeed,  upon 
this  point,  the  plaintiff  is  in  a  dilemma,  and  must  fail, 
whether  the  illegitimacy  of  Mrs.  Brite  be,  or  be  not,  an 
essential  part  of  her  description.  The  will  does  not  prove 
that  she  was  illegitimate.  It  only  describes  her  to  be  so. 
One,  who  claims  to  be  a  devisee,  must  by  evidence  aliunde, 
be  brought  within  the  description.  If  that  be  a  material 
part  of  this  description,  then,  to  entitle  Mrs.  Brite  under 
the  will,  the  burden  was  on  the  plaintiff  to  bring  her 
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within  the  description,  by  shewing  that  she  was  born  be- 
fore  the  marriage  of  her  parents,  just  as  much  as  he  was 
obliged  to  shew  that  this  person  was  the  daughter  of  the 
testator's  wife,  was  named  Tatsy,  and  was  the  wife  of 
Charles  Brite.  Here,  that  was  not  and  could  not  be 
done ;  but,  on  the  contrary,  it  was  established  to  the 
satisfaction  of  the  jury,  that  she  was  born,  not  before,  but 
some  years  after,  the  marriage  of  the  testator  and  her 
mother.  Thus,  Mrs.  Brite  did  not  answer  that  part  of 
the  description ;  and,  if  it  were  indispensable,  that  the 
devisee  should  come  up  to  every  part  of  the  description 
literally,  she  could  not  take  under  this  will,  nor  her 
brother  Thomas  derive  title  through  her.  If  Patsy  did 
not  take  under  the  will,  then  the  testator  died  intestate, 
as  to  that  moiety  of  the  land  ;  and  in  that  event,  the  son 
Thomas  did  not  succeed  to  it,  as  the  heir  of  the  testator, 
by  reason  of  the  illegitimacy  of  the  son. 

But,  the  Court  holds,  clearly,  that  Mrs.  Brite  did  take 
under  her  father's  will,  being  sufficiently  identified  as  the 
person  meant.  It  is  true,  that  no  part  of  a  description 
is  to  be  arbitrarily  rejected,  but  every  part  of  it  is  to  be 
respected  ;  and  especially  when  a  person  can  be  found, 
answering  the  whole  description.  But  when  there  is  no 
such  person,  and  where  the  will,  or  other  instrument, 
describes  the  party  in  several  distinct  particulars,  by  some 
of  which  that  person  may  be  certainly  known  from  all 
others,  then  a  mistake  in  some  other  one  of  those  particu- 
lars will  not  defeat  the  disposition.  Falsa  demonstratio 
non  nocet,  is  an  ancient  maxim  applicable  to  such  cases, 
provided  there  be  enough  to  make  the  person  certain  be- 
fore that  was  added,  and  to  leave  the  person  certain  after 
rejecting  the  mistaken  reference.  That  is  the  established 
rule  of  construction,  in  respect  either  of  the  designation 
of  persons,  or  the  description  of  things ;  and  extrinsic 
evidence  is  necessarily  resorted  to  in  order  to  apply  the 
designation  or  description  to  the  persons  claiming,  or  the 
things  claimed.     Many  of  the  rules  respecting  bounda? 
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ries  are  examples  of  preferring  one  part  of  the  descrip- 
tion, turning  out  to  be  true,  to  another  part  turning  out 
to  be  untrue.  The  case  of  Proctor  v.  Pool^  4  Dev.  370, 
is  an  instance  of  the  application  of  the  rule  to  a  general 
description  of  the  thing  devised — the  Court  holding  that 
the  effect  of  the  true  description  was  not  to  be  weakened 
by  a  further  and  unnecessary  false  description.  The 
case  of  Standen  v.  Standen^  2  Yes.  Jr.  589,  applied  it  ta 
persons,  and  is  a  precedent  perfectly  apposite  to  the  case 
in  hand.  There,  the  testator  gave  pecuniary  legacies,  and 
a  moiety  of  his  real  estates,  and  of  the  residue  of  his  per- 
sonalty to  ^  C.  M.  Standen,  and  C.  E.  Standen,  legitimate 
son  and  daughter  of  Charles  Standen."  Those  persons 
were  in  fact  illegitimate.  Yet  it  was  held,  that  the  wrongs 
description,  in  calling  them  legitimate,  did  not  defeat  the 
gifls  to  them  nominattm ;  because  their  identity  was  suf- 
ficiently established  by  their  names,  according  to  Lord 
Bacon's  rule,  that  Veritas  nominis  tollit  errorem  demonstra' 
tianis.  Here,  the  daughter  is  e  converso  described  as  ille- 
gitimate, when  she  was  legitimate,  and  the  case  falls  di- 
rectly within  the  principle.  That  false  demonstration 
cannot  hurt ;  because  there  is  no  one  to  fill  it,  and  be- 
cause this  person  is  further  and  sufficiently  designated 
truly  as  being  the  daughter  of  the  testator  and  his  wife^ 
and  by  her  name  of  Patsy  and  her  state  as  the  wife  of  a 
man  named  Charles  Brite.  Those  circumstances  con- 
curring make  it  absolutely  certain,  what  person  was  in- 
tended by  the  testator,  and  uphold  the  devise.  The 
daughter  therefore,  took  under  the  will>  and  being  legiti- 
mate, and  her  brother  illegitimate,  he  could  not  inherit 
from  her,  nor  trace  a  right  to  inherit  through  her. 

Pjw  Curiam.  Judgment  affirmed; 
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An  officer,  who  leyioo  on  penonal  property  end  leaTet  it  tn  poenwion  of  the 
defendant  in  the  execution,  only  loeee  his  lien  aa  againat  other  •xeonUoM, 
under  which  the  property  ie  eeized  and  taken  in  poeMuien* 

Therefore,  where  A.  a  oonatahle  in  Orange  County  levied  on  penonal  pro- 
perty and  left  it  in  poeeeesion  of  the  defendant  in  the  execution,  and  B.  * 
constable  in  another  county,  with  the  anent  of  the  defendant,  but  without 
any  legal  process  in  Orange,  remored  the  property  to  his  own  county  and 
there  eold  it  under  executions  ianing  in  that  county ;  Held,  that  A.  wm 
entitlod  to  recover  from  B.  in  an  action  of  trover  and  conversion. 


'  Appeal  from  the  Superior  Court  of  Law  of  Orange 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Manly  presiding. 

The  action  was  trover  for  two  mares,  a  colt,  and  some 
corn;  and  was  tried  on  the  general  issue.  Several 
points  were  made  for  the  defendant  on  the  trial,  on  which 
the  presiding  Judge  gave  opinions;  but  it  is  only  neces- 
sary to  state  one  of  them,  as  the  counsel  here  abandoned 
all  the  others.  As  to  the  point  insisted  on  in  this  Court, 
the  case  is  as  follows :  The  plaintiff  was  a  constable  in 
Orange  County,  and  had  in  his  hands  several  Fi :  Fa's  i 
on  Justices'  judgments  against  John  Bolkig ;  and  on  the 
Gtbday  of  October,  1842,  he  levied  them  ''on  a  cream 
eolored  mare  and  her  colt,  the  defendant's  crop  of  corn, 
say  from  25  to  40  barrels,  and  crop  of  fodder."  The 
The  plaintiff  left  those  things  in  Boling's  possession  on 
kis  plantation  in  Orange.  He  afterwards  received  other 
executions  against  Boling's  property,  and  on  the  3d  of 
November,  1822,  he  levied  them  *'  on  a  sorrel  mare,  the 
defendant's  crop  of  tobacco  hanging  in  the  bara,  his  crop 
of  com  in  the  field,  supposed  to  be  30  or  40  barrels,  and  five 
stacks  of  fodder;"  and  these  things  also  the  plaintiff  did  not 
xempve  but  left  them  on  the  place  in  the  possession  of  Bo* 
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ling.  The  plaintiff  then  gave  evidence,  that  the  defendant, 
as  a  contrivance  between^him  and  Boling  to  defeat  the 
levies  of  the  plaintiffy  and  give  the  defendant  the  benefit 
of  the  propertyy  removed  the  maresi  and  colt,  and  the 
com,  on  the  4th  and  5th  days  of  November,  1842,  out  of 
Orange  to  the  defendant's  residence  in  Person  Coanty,  and 
there  had  them  sold. 

On  the  part  of  the  defendant  evidence  was  given,  that 
on  the  3d  of  November,  1842,  he  obtained  judgments 
against  Boling  before  a  Justice  of  the  Peace  in  Person, 
rad  sued  out  Fi :  Fa's :  and  that  as  he  carried  this  pro* 
perty  into  that  County,  it  was  seized  under  them  by  a 
constable  of  Person,  and  afterwards  duly  advertised  and 
sold. 

The  counsel  for  the  defendant  moved  the  Court  to  in- 
struct the  jury,  that  by  leaving  the  property  in  the  deb- 
tor's possession,  the  plaintiff  abandoned  his  levies ;  espe- 
pecially  on  the  cream  colored  mare  and  colt,  or  was 
gtuHy  of  a  fraud  by  which  he  lost  his  property,  in  the- 
articles  seized  by  him*  But  the  Court  refused  to  give  the 
instmction ;  and  on  the  contrary  directed  the  jury,  that 
by  coming  into  Orange,  and  taking  the  property  there, 
without  process,  and  with  the  view  of  depriving  the 
plaintiff  of  it,  the  defendant  was  guilty  of  a  conversion,, 
which  entitled  the  plaintiff  to  recover,  although  Boling 
might  have  assented  to  it,  and  assisted  in  its  removal  out 
of  the  County.  A  verdict  was  given  for  the  plaintiff; 
and  from  the  judgment  the  defendant  appealed* 

/•  H.  Bryan,  McRae,  W.  H.  Haywood  and  E.  Q^Reade^ 
for  the  plaintiff* 
Norwood  and  Waddell^  for  the  defendant* 

RiTFFiK,  C*  J.    The  Court  thinks  the  judgment  must  be 
affirmed.    Tha  instruction  is  impeached  on  the  authority 
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of  Roberts  v.  Scales,  1  Ired.  88.  But  the  defendant  does 
not  bring  himself  within  that  case,  for  the  reason  pointed 
out  by  his  Honor. 

There,  each  party  was  a  creditor  proceeding  on  process ; 
so  that  the  one  who  last  levied,  and  took  the  property 
into  actual  possession,  shewed  rights  which  might  be 
affected  by  the  fraud  or  laches  of  the  other  officer.  But 
on  whom  can  this  plaintiff  be  charged  with  a  fraud  ? 
Certainly',  it  was  not  a  fraud  on  Boling  to  leave  him  in 
possession;  and  so  far  i\s  the  defendant  acted  under 
Boling*s  directions,  or  by  his  consent,  he  must  stand  in 
Boling's  shoes.  If,  however,  he  could  get  clear  of  that 
connexion,  he  would  then  be  a  mere  wrong-doer  in  taking 
the  property  in  Orange  without  any  legal  authority 
operating  in  that  county ;  and  as  he  acted  with  a  view 
of  depriving  the  plaintiff  of  the  property,  such  taking  and 
the  removal  of  the  property  was  in  itself  a  conversion, 
which  entitled  the  plaintiff  to  this  action.  If  the  defen- 
dant wished  to  impeach  the  plaintiff's  levy,  he  should 
have  obtained  executions  in  Orange,  which  would  have 
authorised  him  to  seize  the  property.  Until  he  did  so,  he 
had  no  right  or  authority  to  intermeddle  ;  and  could  not 
in  a  legal  sense  be  prejudiced  by  the  act  of  the  plaintiff* 

Pnt  CcTRiAsr.  Judgment  affirmed. 
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lu  an  actio  Q  of  deceit  ia  the  sale  of  a  slave,  alIe{riog  her. unsoundness,  it  is 
competent  for  the  defendant  to  f^vf  in  evidence,  as  a  matter  to  aid  thtt 
jury  in  assessing  damages,  what  the  plaintiflT  gave  for  the  slave  and  what 
he  afterwards  sold  her  for. 


Appeal  from  the  Superior  Court  of  Law  of  Pasquotank 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Dick 
presiding. 

The  case  presents  but  a  single  point.  The  plaintiff 
claims  damages  of  the  defendant,  for  a  fraud  in  the  sale 
of  a  slave,  named  Tamer.  In  order  to  show  the  amount* 
to  which  he  was  entitled,  the  plaintiff  introduced  wit- 
nesses, who  testified  that  the  difference,  between  such  a 
slave  as  Tamer  was,  if  she  had  been  sound,  and  such  as 
she  actually  was,  was  one  half.  So  far  as  is  disclosed 
by  the  case,  this  was  all  the  evidehce,  upon  that  point, 
given  to  the  jury.  The  defendant  offered  to  prove  what 
the  plaintiff  gave  for  the  negro,  in  January,  and  what  he 
sold  her  for  in  the  succeeding  July  in  Richmond.  This 
evidence  was  objected  to  by  the  plaintiff  and  rejected  by 
the  Court.  There  was  a  verdict  and  judgment  for  tho 
plaintiff  and  the  defendant  appealed. 

A.  Moore^  for  the  plaintiff. 
No  counsel  for  the  defendant* 

Nasu,  J.  The  refusal  of  the  Judge  to  receive  the  evi- 
dence  offered  by  the  defendant  is  the  error  of  which  he 
complains.  We  think  his  Honor  erred,  and  that  the  tes- 
timony ought  to  have  been  received.  In  actions  sound- 
ing in  damages,  the  jury,  in  general,  have  a  discretionary 
power,  in  awarding  them,  subject  to  the  control  of  the 
Court.    But  in  a  case  of  deceit  in  the  sale  of  property, 
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the  law  has  adopted  as  the  rale  by  which  the  jury  are 
to  be  goveraedy  and  the  damages  estimated,  the  difference 
in  the  value  of  the  article  sold,  as  sound  or  unsound,  at 
the  time  of  the  sale.  The  price  given  by  the  purchaser, 
and  that  for  which  he  sold  it,  do  not,  conclusively,  fix 
the  amount  of  damages.  But  it  is  competent  as  ^oTite 
evidence  of  the  value  of  the  property,  at  the  respective 
times  of  the  purchase  and  the  sale,  and  as  such  the  jury 
had  a  right  to  have  it.  Clare  v.  Maynard^  32,  E.  C.  L. 
R.  714.  It  does  not  establish  the  value,  but  may  aid  and 
assist  the  jury  in  their  enquiries  upon  the  point  More 
particularly  was  it  admissible  in  this  case,  as  the  plain- 
tiff  had  furnished  the  jury  with  no  evidence  upon  which 
they  could  understandingly  act. 

He  did  not  show  what  sum  Tamer  was  worth  at  the 
time  of  the  sale,  either  as  sound  or  unsound. 

Per  Cubiam.    Judgment  reversed,  and  a  venire  de  novo 
awarded* 


THE  STATE  ««.  MARLEY,  A  SLAVE. 

fnm  the  judsnioiit  of  a  JmUce  of  Uia  Peaeo  on  an  oflbnoe  commiUed  by  a 
ilavd  of  which  ho  has  original  juiiidiotioa,  an  appeal  by  the  maeter  liee  to 
the  County  Court,  but  not  from  thence  to  the  Saperior  Court. 

But  the  master  may,  ai  in  other  deciaioni  by  an  inferior  tribunal,  hate  the 
caee  re-examined  in  the  Superior  Court,  upon  a  writ  of  certiorari  or  writ 
of  error. 

Appeal  from  the  Superior  Court  of  Law  of  New  Hano« 
ver  County,  at  the  Fall  Term,  1847,  his  Honor  Judge 
Caldwell  presiding. 
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This  is  a  criminal  proceeding  against  a  slave.  Upon 
application  to  a  Justice  of  the  Peace,  a  warrant  was  is« 
saed  against  the  defendant,  for  insolence  to,  and  an  as- 
sault and  battery  upon  a  white  man.  He  was  adjudged 
guilty,  and  sentenced  to  receive  five  and  twenty  stripes. 
From  this  judgment  his  master  appealed  to  the  Court  of 
Pleas  and  Quarter  Sessions.  He  was  there  tried,  and  be« 
ing  convicted,  was  sentenced  by  the  Court  to  receive  the 
same  punishment.  His  master  again  appealed  to  the 
Superior  Court,  where  he  was  again  tried  and  convicted ; 
and  the  judgment  being  arrested  by  the  presiding  Judge, 
the  case  is  brought  here  upon  the  appeal  of  the  State. 

Atlomey  General^  for  the  State. 

No  counsel  in  this  Court  for  the  defendant. 

Nash,  J.  By  arresting  the  judgment,  we  understand 
that  the  proceedings  were  dismissed,  and  the  defendant 
discharged. 

All  the  laws  existing  in  this  State,  previous  to  1836, 
upon  the  subject  of  offences  committed  by  slaves,  were, 
at  the  session  of  the  Legislature,  held  in  that  year,  thrown 
into  one  Act,  and  re-enacted,  Rev.  St.  ch.  111.  By  that 
Act,  such  offences  were  divided  into  three  classes,  and 
the  eognizanee  of  them  committed  to  three  separate  and 
distinct  tribunals.  Those  which  "-  were  of  such  a  trivial 
nature,  as  not  to  deserve  a  greater  punishment"  than 
whipping,  were,  by  the  41st  sec.  trusted  to  a  single  magis- 
trate ;  while  by  the  42d  sec.  such  as  were  of  a  higher 
degree,  were  committed  to  the  ^*  original  and  exclusive 
jurisdiction  of  the  Courts  of  Pleas  and  Quarter  Sessions  ;^ 
except  in  cases,  in  which  the  punishment  might  extend 
to  life,  and  those  within  the  benefit  of  clergy.  These 
latter  by  the  43d  sec.  are  committed  to  the  original  and 
exclusive  j  urisdiction  of  tha  Superior  Courts.  The  policy 
of  the  law  in  this  distribution  of  power  is  very  obvious. 
The  o&nces  entrusted  to  a  Justice  of  the  Peace  were  of 
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a  nature  deemed  by  the  law  too  trivial  to  need  the  atten* 
tion  and  occupy  the  time  of  a  Coart  of  recordt  and  re« 
quired  speedy  and  cheap  action.  They  were  committed 
by  a  portion  of  our  popuIatioD»  mingling  in  all  our  do- 
mestic relations,  and  whose  conduct  required  a  constant 
supervision*  to  keep  them  in  a  proper  state  of  subordina- 
tionv  The  Courts  of  record  met  only  at  stated  periods, 
and  at  designated  points,  while  the  Justices  being  spread 
over  their  respective  counties,  were  prepared  to  act  at 
any  time,  were  accessible  at  all  times,  and  in  their  actioa 
were  bound  to  the  observance  of  few  forms.  As  the  of- 
fences rose  in  magnitude,  they  required,  in  the  infliction 
of  punishment,  increased  care  and  form  in  the  prosecu- 
tion. The  power,  however,  was  not  only  divided,  but 
each  tribunal  ujider  the  Act  of  '36,  exercised  it  without 
control  by  appeal ;  the  jurisdiction  of  each  on  this  sub- 
ject was  original  and  exclusive.  Tboi  this^  was  the  inten- 
tion of  the  Legislature,  is  manifest  from  the  language 
used,  from  the  silence  of  the  Act  as  to  any  appeal,  and 
from  the  fact,  that  no  appeal  from  either  to  the  Court 
above  was,  as  far  as  we  are  apprised,  ever  attempted 
until  the  year  1842.  In  that  year,  the  previous  policy 
was  departed  from,  and  the  Legislature,  by  an  Act,  ch  4, 
authorised  an  appeal  by  the  master  of  a  slave,  convicted 
by  a  single  Justice  of  the  Peace,  to  the  County  Court 
The  question  presented  to  us,  is,  has  the  master  of  the  slave 
Marley,  a  right  to  appeal  from  the  County  to  the  Supe- 
rior Court.  We  think  he  has  not.  The  object  of  the 
Legislature,  in  the  enactment  of  L836,  is  so  evident,  and 
its  policy  so  consistent  with  the  peace  and  safety  of  the 
community,  that  we  feel  no  disposition  to  extend  the  Act 
of  1842  further  than  its  words  authorise  us;  because  we 
believe  that  it  was  not  the  intention  of  the  Legislature 
so  to  extend  it  By  the  words  of  that  Act,  the  appeal 
granted  is  to  the  County  Court,  and  nothing  is  said  of 
any  other  or  further  appeal.  The  jurisdiction  of  the 
County  Court,  in  these  matters*  under  the  Act  of  1836,  is 
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original  and  exc/tmue,  and  when,  by  the  Act  of  1842,  they 
acquired  an  appellate  jarisdiction,  the  latter  most  be 
exercised  by  them  to  the  same  extent  as  the  former. 
Unless  it  is  otherwise  ordered  in  the  law,  it  most  be  ex- 
closlve,  in  the  sense  of  being  final ;  and  for  the  plain 
reason,  that  the  Legislature,  in  increasing  their  jurisdic- 
tion, has  not  altered  the  exclusive  nature  of  it.  If  it 
were  not  so,  this  singular  anomaly  would  be  presented* 
that  slaves  brought  before  them  for  the  higher  ofiences, 
would  have  no  right  to  ask  the  judgment  of  a  hig^her  tri- 
bunal, while  the  perpetrators  of  those  of  the  lowlesf  and 
most  trivial  character,  would  be  so  entitled. 

We  are  of  opinion,  that,  under  the  Act  of  1842,  the 
master  of  the  defendant  had  no  right  to  appeal  from  the 
County  to  the  Superior  Court,  and  that  the  presiding 
Judge  ought  to  have  dismissed  the  appeal,  as  improvi* 
dently  granted,  and  remanded  the  case  to  the  County 
Court,  and  bound  over  the  defendant  for  his  appearance 
there,  so  as  to  subject  him  to  the  sentence  of  the  County 
Court. 

It  will  be  understood,  that  this  opinion  is  confined  to 
an  appeal  from  the  County  Court,  by  the  owner  of  a  slave, 
as  a  matter  of  right;  and  it  is  not  meant  to  interfere 
with  the  general  doctrine,  that  the  proceedings  of  all 
inferior  tribunals  may,  upon  a  proper  case,  be  re-examined 
in  the  Superior  Courts  upon  certiorari,  or  on  writ  of  error. 

Per  Curiam.  This  opinion  will  be  certified  to  the 
Superior  Court  of  Law  of  New  Hanover  County. 
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Trover  will  not  lie,  except  for  one,  who  has  the  immediate  right  of  | 
at  the  time  of  the  oonvernon. 

It  is  not  sufficient  to  snppoit  this  actioni  that  an  nnwarrantahle  Injury  haa 
been  done  to  his  right  of  property.  The  right  of  property  and  the  right  of 
immediate  possession  must  both  concur. 

For  such  an  iajnry,  the  plaintiff  may  recover  in  another  form  of  action. 

Thus  where  A.  claimed  under  a  mortgage  of  personal  property,  executed  tha 
19th  of  January,  1843,  but  not  registered  until  the  3nd  Monday  of  the  next 
April,  and  B.  a  sheriff,  in  March,  1843,  levied  an  attachment  en  the 
property,  and  sold  it  without  any  order  in  the  cause ;  Held,  that,  though 
B's.  act  in  selling  may  have  been  without  authority  of  law,  yet  A.  being 
entitled  only  from  the  registration  of  his  mortgage,  could  not  maintam  aa 
action  of  trover  against  B. 

The  cases  of  Alexander  v.  Springs,  5  Ired.  475,  PopeUton  v  Skinner,  4 
Dev.  &L  Bat  156,  and  Andrews  v.  Shaw,  4  Dev.  70,  cited  and  approved. 

Appeal  from  the  Saperior  Court  of  Law  of  Person 
County,  at  the  Fall  Term,  1847|  his  Honor  Judge  Cald- 
well presiding. 

The  action  is  trover  for  sundry  chattels,,  and  the  plea, 
not  guilty.  The  articles  had  belonged  to  John  Douglass 
and  the  plaintiffs  claim  title  under  an  instrument,  which 
they  alleged  to  be  a  mortgage  to  secure  the  payment  of 
•300.  It  was  executed  on  the  19th  of  January,  1843,  and 
registered  on  the  2nd  Monday  of  April  following.  The 
goods  were  the  tools  and  stock  of  timber  and  carriages  of 
Douglass,  who  was  a  coach-maker,  and  retained  the  pos- 
session until  he  absconded  in  March  1843  ;  at  which  time 
one  Plunket  sued  out  against  him  an  original  attachment 
from  Anson  County  Court,  which  the  defendant,  as  sheriff, 
levied  on  a  house  and  lot  in  Wadesborough,  and  on  the 
goods  which  are  the  subject  of  this  action.  In  June,  1848, 
the  defendant  sold  the  goods  levied  on ;  and  in  July,  judg- 
ment was  rendered  for  Plunket  for  !S82,  and  the  costs, 
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and  he  took  out  a  venditioHi  exponas^  against  the  house 
and  lot  only;  and  under  it  the  defendant  sold  them  in 
October  following,  for  a  price  which  satisfied  the  exe« 
cntion. 

This  suit  was  commenced  on  the  14th  of  March,  1845. 
On  the  trial  the  counsel  for  the  defendant  insisted,  amongst 
other  things,  that  this  action  would  not  lie.  But  the 
Court  held,  that  it  would,  and  a  verdict  and  judgment 
were  given  for  the  plaintiff,  and  the  defendant  appealed. 

Strange^  for  the  plaintiff. 

Trover  will  lie.  1  Archbold^s  N.  P.  451.  457  Bran- 
court  V.  Bridges  ^  others^  1  B.  &  C.  145.  Agar  v.  LisUf 
Brownl/s  Rep.  5.  Murray  4*  others  v.  Burling^  10  John. 
Rep.  172.  Com.  Dig.  title  action  on  case  Trover  Letter 
A.  6  Carpenter's  case,  1  Smith's  leading  cases,  62.  Dye 
V.  Leatherdale^  3  Wils.  40.  Wilder  v.  Spier  ^  others^  8 
Adol.  &  Ellis,  547. 

Winston^  for  the  defendant 

RuFFiN,  C.  J.  It  is  unnecessary  to  consider  any  other 
point  made  for  the  defendant,  but  that  relative  to  the  ac- 
tion ;  as  the  opinion  of  the  Court  is  with  him  on  that. 
The  seizure  by  the  sheriff  in  March  was  rightful,  as  the 
mortgage  was  not  registered  until  about  the  middle  of 
April,  and,  by  the  statute,  it  enured  only  from  its  regis- 
tration, and  without  any  relation  back.  There  is  no 
doubt,  however,  that,  notwithstanding  the  sheriff's  special 
property  and  possession,  the  conveyance  to  the  plaintiffs 
was  effectual  to  pass  the  property  to  them  from  the  period 
of  its  registration,  subject  only  to  that  special  property 
for  the  purpose  of  satisfying  the  attaching  creditor. 
Payne  v.  Drew,  4  East.  523.  Alexander  v.  Springs^  5  Ire. 
475.  And,  if  any  of  these  articles  had  remained  in  the 
sheriff^s  hands  after  satisfying  the  execution,  he  could 
have  been  sued  in  trover  for  them,  if  he  refused  to  de- 
liver them  up ;  as  might  any  one  else,  in  whose  hands» 
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the  property  is,  or  who  has  converted  it  since  the  attach- 
ment debt  was  paid.     Popleston  v.  Skinner,  4  Dev.  ^  Bat. 
156.    Bat  the  defendant  has  not  any  part  of  the  effects ; 
having  sold  them  in  June   1843,  while  the  attachment 
was  still  pending.    That  was  a  wrongful  sale,  as  it  was 
made  without  an  order  in  the  cause ;  and  unquestionably 
the  plaintiffs  have  a  remedy  for  the  injury  to  their  right 
of  property.    But  the  question  is,  whether  they  can  main- 
tain  this  particular  action  of  trover,  when  the  sale  and 
conversion  by  the  defendant   were  at  a  time,  when  the 
attachment  formed  a  valid  lien,  and  entitled  the  sheriff* 
to  the  possession  of  the  goods,  and  excluded  the  plaintiffs 
from  the  right  of  present  possession  ?    We  think  not. 
The  gist  of  the  action  is  the  conversion,  and  that  must 
have  been  constituted,  if  at  all,  by  the  sale  of  the  goods 
in  June  ;  for  they  never  came  to  the  defendant's  hands 
afterwards.    It  is  laid  down  both  in  the  most  approved 
text  books,  and  in  adjudications,  that,  in  order  to  support 
trover,  the  plaintiff*  must,  at  the  time  of  the  conversion, 
have  the  right  to  immediate  possession.    Mr.  Chitty 
states  that  to  be  the  rule  in  his  Practice  on  Pleading,  1 
vol.  174 ;  and  he  refers  to  Gordon  v.  Harper,  7  T.  R.  9,  in 
which  it  was  so  held,  because  the  declaration  alleges  that 
the  plaintiff* *'was  lawfully  possessed.*'    In  Pain  v.  Wkita- 
her,  R.  &  M.  09,  Chief  Justice  Abbott  lays  down  the 
principle  to  be,  that  the  plaintiff  must  have  the  right  of 
possession  of  the  goods,  at  the  time  they  are  taken,  which 
there  meant,  converted ;  and  he  gives  the  same  reason 
for  it,  namely,  that,  if  he  has  not,  the  allegation,  "that  he 
was  lawfully  possessed,"  will  not  be  supported  by  the 
evidence.    It  is  true,  that  in  Gordon  v.  Harper,  the  action 
was  brought  before  the  expiration  of  the  term,  for  which 
the  plaintiff  had  hired  out  the  furniture ;  and,  therefore, 
that  was  not  a  direct  decision  that  the  general  owner 
might  not  have  trover,  after  the  term  of  hiring  ended.    In 
Andrews  v.  Shaw,  4  Dev.  70,  that  point  was  expressly  left 
open.    But  it  was,  because  it  is  a  habit  of  caution  in  the 
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Court  not  to  go  out  of  the  case  before  us,  and  lay  down  a 
broader  rule  than  is  necessary  for  its  determination ;  and 
not  on  account  of  any  doubt  about  it.  It  is  no  where 
found  to  have  been  said,  either  in  the  books  or  from  the 
bencbi  that  trover  may  or  may  not  be  sustained,  accord- 
ing to  the  period  at  which  the  action  is  brought.  That 
is  not  the  criterion.  On  the  contraryrthe  rule,  as  already 
quoted,  gives  the  action  to  one  entitled  to  the  present 
possession  when  the  conversion  took  place,  and  refuses  it, 
(at  any  time)  to  one  who  is  not  entitled  to  such  posses- 
sion. Indeed,  it  is  nearly  certain,  that  in  Pain  v.  Whiia- 
ker,  the  suit  was  brought,  after  the  month  ended  for 
which  the  Piano  Forte  was  let.  And  in  delivering  the 
judgment  of  the  Court  in  Bloxam  v.  Sanders^  4  Barn  & 
Aid.  941,  Mr.  Justice  Baylet,  after  stating  that  the  pro- 
perty vested  in  the  buyer  of  goods  by  the  contract,  but 
that  he  was  not  entitled  to  the  possession  'till  the  pay« 
ment  of  the  price,  laid  it  down,,  that  for  that  reason  the 
plaintiffs  could  not  maintain  trover  for  the  conversion  by 
the  defendants  in  re-selling  the  crops  without  the  assent 
of  the  buyer  or  the  rescinding  of  the  contract.  He  said. 
Chat  the  buyer  might  act  upon  his  right  of  property,  if 
any  thing  unwarrantable  is  done  to  that  right :  as,  for 
instance,  if  the  vendor  re-sell  when  he  ought  not,  the 
buyer  may  bring  a  special  action  for  the  injury  sus- 
tained by  such  wrongful  sale,  and  recover  damages  to 
the  extent  of  such  injury;  but  he  can  maintain  no  action, 
in  which  right  of  property  and  right  of  possession  are 
both  requisite,  and  trover  is  an  action  of  that  description. 
In  the  case  before  us,  it  has  turned  out  that  the  injury  to 
the  plaintiffs'  right  of  property,  by  the  unauthorised  sale 
of  the  defendant,  was  to  the  full  value  of  the  goods ;  yet, 
as  the  conversion  by  that  sale  was  committed  before  the 
plaintiffs  were  entitled  to  the  possession,  they  cannot 
have  this  remedy. 

Per  Curiam.    Judgment  reversed,  and  venire  de  novo. 
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The  Act  of  1807,  giving  a  right  to  one  rarety  to  neom  at  law  hia  rateabla 
proportion  of  the  debt  of  the  principal,  does  not  enlarge  the  rights  of  the 
■nrety,  who  pays  the  debt,  nor  deprive  the  co-surety  of  any  jost  groandt 
of  defence,  which  wo«ld  before  hwe  been  available  to  him  in  cqaity* 

The  only  exception  iv,  that,  from  the  necessity  of  the  case,  the  Geurt  of  law 
cannot  take  cognizance  of  the  complicated  case  of  one  or  mors  of  the 
sureties  at  law,  when  they  exceed  two,  but  that  it  restricts  the  recovery 
to  an  aliquot  part  of  the  debt,  according  to  the  number  ef  sureties. 

When  two  or  more  embark  in  the  common  risk  of  being  sureties  for  another* 
and  one  of  them  subsequently  obtains  lirom  the  principal  an  indemnity  or 
counter-security  to  any  extent,  it  enures  to  the  benefit  of  all. 

Where  A.  a  surety  for  B.  received  from  B»his  (A*s.  debt}  and  A.  was  to  pay 
to  B.  a  debt  to  which  A.  was  surety,  and  afterwards  it  being  dtsoovered  that 
A.  was  surety  for  other  debts  of  B.  and  it  was  then  agreed  that  A.  should 
pay  those  other  debts  as  well  as  the  fivst,  pro  rata  In  proportion  to  the  debt 
he  had  owed  B.;  and  C.  being  a  co-surety  with  A.  In  the  first  debt  also 
received  a  certain  sum  from  B.  in  discharge  from  his  liabilitity,  and  A.  had 
to  discharge  the  whole  of  the  first  debt,  held  that  A.  was  entitled  t#  recover 
from  C.  the  sum  so  received  by  him  from  B. 

The  eases  of  Powill  v.  Matthis,  4  Ire.  89,  JIfoore  v.  Moore,  4  Dev.  388, 
Gregory  v.  Murrill,  2  Ire.  Eq.  333,  Kerne  v*  Chambere,  3  Ire.  Eq.  577, 
Cooper  V.  Wilcox,  2  Dev.  and  Bat  90,  Nelson  y,  Willianu^U.  11% 
Smith  V.  McLtod,  3  ire.  Eq.  380,  and  Fagan  v.  Jaeoeko,  4  DeY.d63  cited 
and  approved. 


Appeal  from  the  Snperior  Court  of  Law  of  Carteret 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Bailey 
presiding. 

Thia  is  an  action  of  assumpsit  and  was  tried  on  the 
general  issue.    The  case  appeared  to  be  as  follows. 

The  plaintiff  and  defendant  were  co-sureties  for  Jesse 
W.  Lee  in  a  promissory  note  to  Peter  Pelletier  for  9497  25. 
The  plaintiff  was  indebted  to  Lee  on  a  note  9492  30> 
payabft  March  20th,  1640.  After  those  notes  had  fallen 
due,  it  was  ascertained  that  Lee  was  unable  to  pay  all 
his  debts,  and  was  insolvent ;  and  it  was  agreed  between 
him  and  Hall,  that  the  former  should  surrender  to  the 
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latter  his  note  for  8402  30,  and  that  he,  Hall,  should  pay 
the  amount  due  on  it  in  discharge  of  the  debt  to  Pelletier, 
and  Lee  immediately  delivered  to  Hall  his  note« 

At  that  time  Hall  was  also  the  surety  for  Lee  for  a 
debt  of  91 14  06  to  Moore  &  Jackson,  and  a  co-suretyi 
with  three  other  persons  in  a  note  of  91000,  held  by  one 
of  the  Banks ;  and,  shortly  after,  having  received  his  note 
firom  Lee,  the  plaintiff  ascertained  that  these  latter  debts 
were  subsisting,  and  that  he  would  be  liable  on  them  i 
and  in  consequence  thereof  he  came  to  a  new  agreement 
with  Lee  on  the  15th  of  September,  1640,  that  the  sum 
due  on  Hall's  note  should  be  applied,  jro  rata^  to  the  debt 
to  Pelletier  and  the  other  debts  for  which  the  plaintiff 
was  a  surety  as  aforesaid.  On  the  16th  of  September 
1840,  Robinson,  the  defendant,  received  effects  from  Lee 
to  the  value  of  9128  20,  and  gave  Lee  his  engagement 
to  pay  that  sum  on  the  debt  to  Pelletier.  Afterwards 
Hall  was  compelled  by  execution  to  pay  Pelletier  his 
whole  debt,  principal,  interest,  and  co^ts ;  and  then  he 
brought  this  suit  for  contribution. 

The  Court  instructed  the  jury,  that  after  deducting  a 
pro  rata  share  of  Hall's  debts  to  Lee,  the  plaintiff  was 
entitled  to  recover  one  half  of  the  residue  of  the  sum  paid 
to  Pelletier,  and  also  one  half  of  the  sum  of  •128  20, 
which  the  defendant  had  promised  to  pay  on  that  debt. 
The  jury  found,  accordingly,  for  the  plaintiff,  and  assessed 
the  damages  to  288  97 ;  and  from  the  judgment  the  de- 
fendant appealed. 

J.  H.  Bryan,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

RuFFm,  G.  J.  The  Court  is  of  opinion,  that  the  jury 
was  not  properly  instructed.  It  seems  clear  that  the 
plaintiff  was  entitled  to  recover  the  whole  of  the  sum 
Koeived  from  Lee  by  the  defendant.  It  is  a  fhnd  pro- 
vided by  the  principal  for  the  payment  of  his  debt^  which 
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the  defendant  undertook  to  pay  on  it,  and  did  not,  bot  left 
the  plaintiff  to  pay  the  whole  debt  It  is  true  the  plain- 
tiff  had  before  received  from  the  principal  a  sum  nearlyy 
if  not  quite*  sufficient  to  discharge  the  debt,  and  that  he 
received  it  for  that  purpose ;  and  it  was  insisted  for  the 
defendant,  that»  as  between  the  plaintiff  and  him,  the  debt 
was  to  be  considered  as  paid  from  the  time  the  plaintiff 
received  that  fund,  and,  therefore,  that  the  plaintiff  could 
not  recover  any  thing,  unless  it  might  be  one  half  of  the 
excess,  if  any,  of  the  amount  due  on  the  note  to  Pelletier 
over  that  due  on  the  note  of  Hall  to  Lee.  Although  that 
might  have  been  the  result,  had  the  case  stood  on  the  first 
transaction  between  Lee  and  Hall,  yet  it  cannot  be  ad* 
mitted,  when  that  and  the  subsequent  transactions  are 
considered  together.  For,  though  it  may  be  true,  that 
Lee  and  Hall,  after  appropriating  the  money  in  Hall's 
hands,  to  the  debt  to  Pelletier,  could  not  change  its  des- 
tination, to  the  prejudice  of  the  defendant,  yet  before  it 
was  paid  to  Pelletier,  it  was  certainly  competent  to  them 
to  deal  with  it  as  suited  themselves,  as  far  as  such  deal- 
ing  did  not  affect  the  interest  of  third  persons.  Now,  the 
agreement  to  divert  to  other  purposes  a  part  of  the  fund 
held  by  Hall  could  not  prejudice  the  defendant,  if  its  place 
was  supplied  by  the  deposit  of  an  equal  fund  in  his  own 
hands.  To  the  extent  of  the  sum  received  by  the  defen- 
dant, the  agreement  for  applying  a  part  of  the  debt  of 
Hall  to  the  satisfaction  of  other  debts  ior  which  he  was 
bound,  was  rendered  a  just  and  proper  agreement,  and 
the  plaintiff  did,  and  could  do,  no  wrong  to  the  defendant 
in  so  appl^ng  that  part  That  left  in  his  hands,  applica- 
4>le  toPelletier's  debt,  $IBS  20,  less  than  he  paid  on  it, 
and  he  might  have  his  action  against  Lee  therefor ;  and 
at  the  plaintiff  cannot  effectually  recover  against  him, 
this  action  lies  against  the  defendant,  who  received  that 
snm  for  this  debt,  and  cannot  in  conscience,  and  ought  not 
in  law,  to  keep  it 
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Bat  the  Court  is  farther  of  opinion,  that  the  recovery 
was  right  in  respect  only  of  that  sam  of  8128  20,  and 
beyond  that  is  erroneous. 

Before  the  Act  of  1807,  the  remedy  between  co-suref ies 
was  in  equity  only.  That  act  does  not  enlarge  the  rights 
of  the  surety  who  pays  the  debt,  nor  deprive  the  co-surety 
of  any  just  grounds  of  defence,  which  would  before  have 
been  available  to  him.  It  was  intended  merely  to  change 
the  jorisdiction,  or,  rather,  to  enlarge  that  of  the  Courts 
of  law:  not  upon  any  arbitrary  principle,  but,  for  the 
amendment  of  the  law,  giving  a  less  expensive  and  more 
expeditious  remedy  by  action,  in  addition  to  that  given 
in  equity.  As  far  as  the  jurisdiction  is  concurrent,  the 
right  of  recovery  and  of  defence  should  be  the  same  in 
both  Courts.  It  has  been  held,  indeed,  that,  from  the 
necessity  arising  out  of  the  imperfection  of  the  jurisdic- 
tion of  a  Court  of  law,  the  Act  cannot  be  extended  to  the 
complicated  case  of  the  insolvency  of  one  or  more  of  the 
sureties,  when  they  exceed  two,  but  that  it  restricts  the 
recovery  to  an  aliquot  part  of  the  debt,  according  to  the 
number  of  the  sureties,  Potoell  v.  Matthis^  4  Tred.  83.  It 
does  not,  then,  carry  the  legal  to  the  extent  of  the  equita- 
ble remedy,  in  some  cases.  But,  in  no  catse  was  it  meant 
to  carry  it  farther,  so  as  to  make  one  surety  responsible 
to  another  in  an  action  at  law,  when  there  would  not  be 
a  decree  against  him  in  equity.  Indeed,  the  Act  express- 
ly adopts  one  of  the  most  important  principles  Q  equity 
respecting  the  recourse  of  one  surety  on  another ;  which 
is,  that  it  shall  not  be  had  unless  the  principal  be  insol- 
vent ;  and  by  providing,  that  the  plaintiff  may  recover  a 
just  and  rateable  proportion  of  the  sum  paid  by  him, 
leaves  it  to  the  Courts,  under  the  particular  circumstances, 
to  determine,  what  that  is,  upon  the  principles  of  right 
and  justice.  Of  course,  the  construction  must  be,  that 
the  Act  had  reference  to  those  known  principles,  which 
had  before  been  applied  between  parties  standing  in  this 
relation  ;  and  the  action  is  therefore  to  be  treated  as  an 
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equitable  one,  in  which  nothing  can  be  recovered  but 
what  ex  equo  et  bono,  the  defendant  ought  to  pay,  as  far  as 
his  defences  are,  in  their  nature,  examinable  in  a  Court 
of  law. 

Having  arrived  at  the  foregoing  conclusion*  it  is  not 
difficult  to  adjust  the  right  and  liabilities  of  these  parties. 
The  relief  between  co-sureties  in  equity  proceeds  upon 
the  maxim,  that  equality  is  equity ;  and  that  maxim  is 
but  a  principle  of  the  simplest  natural  justice.  It  is  a 
plain  corollary  from  it,  that  when  two  or  more  embark 
in  the  common  risk  of  being  sureties  for  another,  and  one 
of  them  subsequently  obtains  from  the  principal  an  in« 
demity  or  counter-security  to  any  extent,  it  enures  to  the 
benefit  of  all.  The  risk  and  the  relief  ought  to  be  co« 
extensive.  Moore  v.  Moore^  4  Dcv.  368.  Gregory  v. 
Murrell,  2  Ired.  £q.  )^S3.  To  the  extent  of  the  fund  in 
Hall's  hands,  and  applicable  to  it,  the  debt  to  Pelletier  is 
to  be  considered  as  discharged,  as  between  these  parties, 
and  the  plaintiff  with  that  sum  in  his  hands,  ought  not 
to  raise  the  money  from  the  defendant.  Kerns  v.  Cham* 
bers,  3  Ired.  Eq.  577.  If,  therefore,  there  had  been  only 
the  fir3t  agreement  between  Hall  and  Lee,  it  is  clear  the 
plaintiff  could  not  recover  in  respect  of  as  mueh  of  the 
moiiey  paid  by  him,  as  his  own  debt  covered.  It  is  next 
to  be  considered  whether  the  second  agreement  between 
those  persons  altered  the  rights  of  the  present  parties,  as 
between  themselves.  The  opinion  has  been  already  given, 
that  the  defendant  by  receiving  effects  from  Lee  rendered 
himself  liable,  pro  tanto^  for  the  debt  to  Pelletier,  and  to 
an  equal  extent  put  it  in  the  power  of  Lee  and  Hall  to 
appropriate  the  fund  held  by  Hall  to  other  purposes. 
But  the  agreement  between  Lee  and  Hall  could  not  per 
se  have  that  effect,  nor  bind  the  present  defendant  farther 
than,  by  his  own  consent  or  act,  he  should  bind  himself. 
As  far  as  it  affected  their  own  interest.  Hall  and  Lee 
were  competent  to  make  the  arrangement  they  did.  But 
they  were  not  competent  to  make  it,  as  far  a^  it  affected 
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the  defendant,  without  his  eoncortenoe.  It  is  to  be  re-  ' 
eoUeeted»  that  the  indemnity,  as  soon  as  it  was  obtaioed« 
enured  to  the  benefit  of  both  soreties.  It  was  preeisely  ' 
the  same  as  if  it  had  been  expressly  declared  to  be  for 
their  joint  benefit  If  it  had  been  so  declared,  no  one 
would  argue,  that  one  of  them  could  deal  with  it  to  his 
own  advantage,  and  to  the  prejudice  of  the  other,  with- 
out  consulting  him.  It  was  held  in  KemB  v.  Chambers, 
that  the  co-surety  had  the  right  to  be  consulted,  and  that 
the  other,  by  holding  up  the  security  unreasonably,  and 
for  his  own  purposes,  without  the  assent  of  the  former, 
made  the  security  his  own,  and  could  not  proceed  to  sell 
the  co-surety's  property.  The  surety,  who  gets  a  counter* 
security  into  his  hands,  is,  in  respect  to  a  remedy  against 
a  cosurety,  exactly  on  a  footing  with  a  creditor,  who 
gets  an  additional  security,  in  respect  of  his  remedy 
against  a  surety  for  the  debt.  The  same  reasoning  ap« 
plies  equally  to  both.  Giving  a  collateral  security  upon 
the  property  of  the  principal,  devotes  that  property  to  the 
payment  of  the  debt,  and  the  surety  has  an  interest  in  it 
immediately,  as  well  as  the  creditor ;  and  it  follows,  that 
the  creditor  cannot  wilfully  discharge  it,  or  deprive  a 
surety  of  the  benefit  of  it,  even  for  the  purpose  of  letting 
in  another  debt  of  his  own.  Cooper  v.  Wilcox,  2  Dev. 
and  Bat  90.  Nelson  v.  Williams,  Id.  IIB.  SmUh  v^ 
McLeod,  8  Ired.  Eq.  In  like  manner  one  surety,  who 
gets  an  indemnity,  is  a  trustee  for  a  co-surety,  and  cannot 
deal  with  the  fund  to  his  prejudice  without  his  consent 
These  cases  are  like  all  others,  in  which  one  man  under- 
takes to  dispose  of  the  property  of  another.  He  cannot 
do  it  without  the  owner^s  authority.  Upon  these  equita^ 
ble  principles,  it  is  clear,  the  plaintiff  ought  not  to  reeo* 
ver  more  than  the  defendant  is  liable  for  in  respect  of  the 
sum  received  by  him  from  Lee. 

Those  equitable  principles  have  been  already  ineorpo* 
rated  into  the  law  of  this  case  by  an  a^udiciOion  in  an 
action  founded  on  the  statute.    Fagan  v.  Jacocks,  4  Dev, 
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968.  The  principal,  there,  made  an  assignment  of  ef- 
fects in  trust  to  indemnify  the  plaintiff,  and  upwards  of 
half  the  debt  was  discharged  by  the  proceeds  of  those 
effects ;  and  then  the  plaintiff,  baring  been  compelled  to 
pay  a  part  of  the  residue  of  the  debt,  brought  his  action 
against  his  co-surety,  to  recover  back  what  he  had  paid, 
althougk  the  defendant  had  paid  more  of  the  residue  than 
the  plaintiff  had.  It  was  held,  on  these  grounds,  that 
the  plaintiff  could  not  recover ;  because  the  srnn  raised 
oat  of  the  effects  assigned  was  not,  within  the  meaning 
of  the  law,  paid  by  the  plaintiff,  but  by  the  debtor  himself, 
and  discharged  tbe  debt,  pro  tantoi,  in  exoneration  of  all 
the  sureties.  Indeed,  when  one  attentively  considers  the 
act,  it  is  apparent  upon  its  own  terms,  without  invoking 
the  doctrine  of  equity,  that  each  of  these  sureties  is  enti« 
tied  to  tbe  beaefiC  of  the  fund  in  the  hands  of  the  other, 
as  far  as  it  is  necessary  to  his  indemnity.  For,  how  can 
this  plaintiff  allege  that  Lee  was  insolvent,  and  for  that 
leason  that  he  was  obliged  to  pay  this  money,  and  cannot 
vecover  it  back,  when,  in  fact  he  has  securities  belonging 
te  the  principal  to  tha  value  of  the  debt.  When  tbe  act 
q>eaks  of  tbe  insolvency  of  the  principal,  which  creates 
the  right  of  contribution  between  his  sureties,  it  does  not 
mean  a  general  insolvency,  whereby  the  principal  may 
be  unable  to  pay  all  bis  debts ;  for  that  does  not  concern 
tbe  sureties  for  a  particular  debt,  provided  the  principal 
pays  or  secures  that  debt.  As  far  as  he  pays  or  secures 
the  debt  for  which  they  are  bound,  be  cannot  be  called 
insolvent  within  the  sense  of  the  Legislature,  so  as  to 
give  one  of  the  sureties  an  action  against  tbe  other. 
Bat,  here,  the  case  is  simpler,  than  if  tbe  principal  had 
provided  collateral  securities  for  the  indemnity  of  bis 
sureties.  It  is  as  simple  as  it  can  be :  being  a  case,  in 
which  money  was  put  into  the  hands  of  one,  and  effects 
of  a  certain  value  sold  to  the  other,  and  engagements 
given  by  them  to  pay  those  several  amounts  on  the  debt, 
far  which  they  were  bound.    To  those  amounts  tbe  plain^ 
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tiff,  and  the  defendant  respectively,  thereby  became  the 
real  debtors,  as  between  themselves,  and  therefore,  pre 
iamo^  the  one  ought  not  to  recover  from  the  other. 

Per  Curiam.     Judgment  reversed,  and  venire  de  nwo. 


JAMES  W.  HARDING  t>9.  HENRY  SFIVEY. 

K  fmi  faeia$  biacU  property  from  ite  UHt  and  thii  lian  i«  coatimMd  if  roga* 
lar  oHuM  writs  of  fi.  fa*  aro  iaeued. 

Thereforo  where  a  fieri  fae%a$  ieraed  againit  one  who  wai  a  joint  owner  o( 
^vee  with  othen,  and  afterwardf,tnMn  the  petition  of  all  the  joint  owaeni 
Che  atavee  were  direeted  by  a  Conrt  of  eompetem  joHedietion  to  be  aoM  fee 
A  division  and  nader  that  order  were  sold,  the  Ilea  of  the  aberiff,  aoUnf  ns- 
dor  the  ericiaal  and  aZtoff  fi.  /a's.  was  not  diTosted,  bat  he  had  a  right  stiH 
to  sell  the  nndivided  interest  of  the  defendant  in  his  ezeentions. 

It  nerer  was  meant,  by  the  Acts  of  oor  Legislature,  in  directing  the  mode 
.  of  proceeding  for  the  partttton  of  staves,  lo  inteifere  with  th^ost  rights  ef 

.l^lNOs,  not  paities  to  the,|^oceeding  for  paitiUoa,  whether  arising  npoR  a 
^lalm  of  jproperty  by  adverse  title,  or  npon  the  lien  of  a  creditor's  execntioa. 

The  eases  of  Bratifitld  v.  Whitaier,  4  Hawks.  309,  Arringtou  v.  Sledge^ 
8  Dev.  359,  Yarhorough  v.  StaU  Bank,  3  0ev.  33,  Stampt  v.  irriiie,  9 
Hawks.  339,  FmUf  v.  Xsa»  4  Dev.  It  Bat.  169,  Green  v.  Jeibassiii  I 
Hawks.  309,  Palmer  v.  CUark,  3  Dev.  854,  Jtidb  v.  BUmU,  4  Dav.jlSe; 
FuOey  v.  SaniA,  3  Ire.  335,  Smith  v.  BrUtaiu,  3  Ire.  £q.  347,  ExforU 
HardingtZ  Ire.  330,  and  Latkmm  v.  Wiewali,  3  Ire.  Eq. 394,  eited  and 


Appeal  from  the  Sapmor  Court  of  Law  of  Northamptoa 
Couaty  at  the  Fall  Terin»  1847t  his  Honor  Judge  Battis 
presiding. 
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The  action  k  trespass  for  taking  and  selling  four  negro 
slaves ;  and  the  defendant  justified,  as  the  Sheriff  of 
Northampton  County,  under  the  execution  hereinafter 
mentioned.  On  the  trial  the  case  was  agreed  to  be  as 
follows : 

The  plaintiff*,  one  Archelaus  Tisdale,  and  other  persons 
were  tenants  in  common  of  the  slaves ;  and  at  the  County 
Court  of  Northampton,  held  on  the  first  Monday  of 
March,  1842,  they  filed  their  petition  for  partition,  and  to 
that  end  for  a  sale  of  the  slaves ;  and  the  sale  was  decreed 
accordingly,  and  the  present  plaintiff  appointed  the  Com- 
missioner to  make  it  On  the  second  of  April  next  fol- 
lowing, the  slaves  were  sold  by  the  plaintiff  and  bid  off 
by  one  William  Harding,  at  the  request  and  as  the  agent 
of  the  plaintiff;  and  on  the  15th  of  April,  William  Har- 
ding made  a  conveyance  of  them  to  the  plaintiff.  At  the 
next  term  of  the  Court,  held  the  first  Monday  of  June, 
the  plaintiff  reported  the  sale  to  William  Harding.  On 
the  3d  Monday  of  March,  1642,  George  Cooper  obtained 
a  judgment  in  the  Superior  Court  of  Nash  County,  against 
Archelaus  Tisdale,  and  issued  thereon  a  fieri  facias, 
tested  of  that  day  and  directed  to  the  Sheriff  of  Nor- 
thampton, which  was,  on  the  17th  of  April,  1842,  deliv- 
ered to  the  defendant,  then  the  Sheriff,  and  was  returned 
nuUa  bona.  Alias  and  pluries  writs  o£Fu  Fa.  regularly  is* 
sued  from  term  to  term  on  the  judgment,  on  all  of  which  ike 
sheriffretnmed  miUa^ima,  until  tfee  last,  and  on  it  he 
seized  the  negroes  in  question,  and  sold  the  share  of  said 
Tisdale  therein — the  plaintiff  forbidding  him  to  do  so,  and 
claiming  the  negroes  as  his* 

At  June  term,  1842,  of  the  County  Court,  George  Cooper 
applied  to  have  the  bonds  for  the  purchase  money  de- 
posited in  Court,  and  for  a  order  that  the  debt  to  him, 
due  on  his  judgment,  and  the  execution  then  in  the 
sheriff's  hands,  should  be  satisfied  oat  of  Tisdale's  share 
of  the  bonds,  when  collected.  At  the  same  termi  the 
present  plaintiff  opposed  the  motion  and  claimed  that 
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share  of  the  bonds  under  a  purchase  and  assignment  from 
Tisdale.  At  September  term  following,  the  sale  wan 
confirmed  without  objection ;  and  at  September  term 
1843,  the  County  Court  (after  a  decision  upon  appeal  by 
the  Supreme  Court)  ordered  the  money  to  be  paid  to  the 
several  tenants  in  common^  and  the  share  of  Tisdale  to 
the  present  plaintiff.  After  that,  the  sheriff  made  the 
sale,  for  which  this  action  is  brought. 

The  parties  agreed,  that,  if  upon  this  case,  the  Court 
should  be  of  opinion  for  the  plaintiff,  judgment  should  be 
entered  for  $190  35;  and,  if  otherwise,  then  a  nonsuit 
should  be  entered.  The  presiding  Judge  held,  that  the 
plaintiff  was  entitled  to  recover,  and  he  had  judgment 
accordingly ;  and  the  defendant  appealed. 

No  counsel  for  the  plaintiff. 
B.  F.  Moore^  for  the  defendant. 

RuFFiN,  C.  J.  The  case  turns  upon  the  operation  of 
the  original  Jieri  facias.  For,  if  that  created  a  lien  on 
this  property,  it  was  preserved  by  the  alias  writs,  which 
regularly  issued,  and  related  to  the  teste  of  the  first  writ. 
Brassfield  v.  Whitaker^  4  Hawks.  309.  Arringtcn  y. 
Sledge^  2  Dev.  359.  This  is  so  even  against  another  exe- 
cution. Yarborough  v.  State  Bank^  2  Dev.  23.  That  a 
fieri  facias  binds  the  property  of  the  debtor,  so  as  to  avoid 
any  alienation  by  him,  after  the  teste,  is,  as  a  general 
rule,  so  undoubtedly  true,  as  to  need  no  authority  to  sup* 
port  it.  The  cases,  however,  of  Stamps  v.  Irwine,  2 
Hawks,  232,  and  Finley  v.  Zea,  4  Dev.  &  Bat.  169,  may 
be  mentioned,  in  which  the  point  was  directly  decided  in 
ejectment  and  trover ;  and  there  are  many  other  cases 
both  here,  and  in  England,  at  common  law.  .  It  lies  then 
on  the  plaintiff  to  shew  an  exception  to  the  rule  whieh 
will  cover  this  case.  No  direct  decision  has  been  ad« 
duced  to  support  such  an  exception ;  nor,  as  it  seems  to 
us,  any  reasons  offered,  on  which  it  can  be  established. 
9 
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Tke  most  plausible  mode  of  putting  the  argument  is,  that 
both  sales,  that  under  the  decree  for  partition^  and  that 
under  the  exeoutiony  are  judicial  s^es ;  and  therefoie 
that  the  former,  having  been  first  ordered  and  first  made, 
must  be  held  efiectuaL  It  is  true  that  in  some  instances 
of  sales  under  the  process  of  the  law,  that,  which  is  first 
made,  will,  for  that  reason,  be  upheld.  For  example,  if 
property  be  taken  under  one  fieri  facias,  and  then  another 
qfi  prior  teste  come  to  the  sheriff's  hands,  it  is>  his  duty  to 
sell,  and  apply  the  money  to  that  of  the  elder  teste  ;  yet». 
if  there  had  been  a  sale,  under  the  execution  of  the 
younger  teste,  before  the  other  was  delivered,  the  sale 
would  be  good  and  the  money  applicable  to  the  writ  on. 
\rhich  it  was  raised.  Nay,  if  the  creditor  in  an  execu- 
tion of  older  teste  deliver  it  to  the  sheriff,  but  by  direc- 
tions to  him  prevents  it  from  being  acted  on,  it  will  not 
hinder  the  sheriff  from  proceeding  to  sell  the  debtor's 
j^roperty  under  a  junior  execution,  and  applying  the  pro- 
Qeeds  to  it.  Green  v.  Johnson,  2  Hawks.  309«  Palmer  y^ 
Clark,  2  Dev.  354*  In  those  cases,  however,  it  is  to  be 
remarkedi  th^  there  are  the  meritorious  claims.  o£ 
creditors  on  both  sides.  If  one  of  them  will  not  sue  out 
)|is  execution,  or  will  not  sell  on  it,  another  ought  not  to 
be  hindered  from  doing  so,  but  he  shall  be  at  liberty  to 
sell,  and  a  purchaser  under  his  execution  is  armed  with 
the  rights  of  the  creditor  ^nd  gains  a  title,  which  tho. 
Qtber  creditor  cannot  defeat  by  his  execution  of  older 
t,e9te.  The  reason  of  that  is,  that  the  law  will  not  allow. 
y^  process  of  execution  to  be  obstructed,  even  by  a  lik^ 
prooess»  on  lyhtch  the  party  will  not  act ;  and  therefore 
it  boUe  it  to  b9  a  fraud  in  a  oreditor,  who  is  entitled  to  a 
]iv^rable  execution,  if  he  uses  it  to  protect  the  debtor's 

Cpesty  from  otheK  executions,  instead  of  raising  his  owa 
4;  by  a  sale,  and  leaving  the  residue  of  the  property 
a«ce8||ible  to  others.  Palmer  v.  Clark,  Ricks  v.  Blountt^ 
4  DeY.  138.  But  this  reasoning  has  no  application  to  an 
%lu|Batk»i  by  the  debtor  himself :  for  that,  on  thci  ot}itr^ 


DECEMBER  TERM,   lQ4*l.  ot 

hand,  is  considered  a  fraud  by  the  debtor*  as  tending  to 
^defeat  the  process  of  the  law  for  the  recovery  of  judg- 
ment debts ;  and  the  purchaser  is  regarded  in  like  niai» 
ner*  because^  from  necessity,  the  rale,  as  to  him,  isteveol 
emptor.  Finley  v.  Smith,  2  Ired.  225.  That  may  work 
a  hardship  in  cases  of  actual  innocence  in  the  purchaser, 
llencet  the  law  was  altered  in  England  by  the  stated  6t 
frauds.  But,  it  may  be  remarked,  that  even  changes  only 
the  period,  to  which  the  lien  relates,  from  the  teste  to  the 
defivery  of  the  writ — ^still  creating  a  lien  before  the 
seizure  of  the  property,  and  therefore,  still  applying  the 
maxim  caveat  emptor.  Bat  we  have  no  such  statute,  and 
the  common  law  is  still  in  force.  Then,  the  enquiry  i% 
whether  a  sale  of  this  kind,  though  made  under  the  au« 
tiiority  of  a  decree,  is,  in  respect  of  an  execution,  to  be 
treated  as  if  it  were  a  sale  under  execution,  or  is  to  be 
regarded  as  an  alienation  by  the  party.  It  seems  to  the 
Court,  that  it  cannot  be  likened  to  the  sales  under  ej(eoii> 
tion,  of  which  we  have  been  speaking ;  but  that  it  par« 
t&kes  essentially  of  the  latter  character.  There  is,  by 
the  decree,  no  recovery  of  the  property  by  one  person  from 
another,  nor  is  there  a  sale  for  the  benefit  of  a  credits ; 
whereby  the  property,  or  its  value  is  taken  in  inviio. 
But  the  whole  proceeding  is  at  the  instance  of  the  owner, 
and  for  his  benefit  in  efiecting  partition.  It  is  in  reality, 
but  a  mode  of  sale,  by  the  owner  himself.  SmM  y.  BrU- 
tain,  S  tred.  £q.  347.  If  the  owners  be  all  of  age, 
they  can  sell  of  themselves ;  and  such  a  sale^  though  for 
the  purpose  of  division,  would  not  impair  the  lien  of  a 
fieri  facias.  The  Act,  Rev.  St.  eh.  85,  eec.  18,  19,  wae 
only  intendied  to  meet  the  inconveniences  of  the  duMtbility 
or  obstinacy  of  some  of  the  tenants;  and  facilitate  the 
conveyance  to  a  purchaser.  It  was  never  meant  to  ifO*. 
terfere  with  the  first  rights  of  persona,  not  parties  U>  the 
proceeding  for  partition,  whether  arising  upon  a  elaim 
of  property  by  adverse  tiUe,  or  upon  the  lien  of  a  creditor's 
etecution.    For  the  decree  for  the  sale,  does  not  profesil 
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in  itself,  to  divest  the  title,  out  of  the  parties,  but  simply 
to  order  the  sale  of  the  thing,  as  their  property.  Nor  does 
it  profess  to  guarantee  the  title ;  but,  in  the  words  of  the 
Act,  the  sale  is  only  to  pass  "  such  title,  interest,  and  es- 
tate in  the  negro  or  chattel  sold,  as  the  joint  tenants,  or 
tenants  in  common  had."  and,  of  course,  under  the  liens 
or  incumbrances,  and  in  the  plight  in  which  they  had  it 
It  would  be  very  mischievous,  if  an  owner  of  property, 
belonging  to  more  than  one,  should  be  declared  able  to 
exempt  his  share,  from  execution  and  immediate  sale,  by 
exhibiting  a  petition  for  partition,  and  procuring  a  decree 
for  a  sale,  for  that  purpose.  It  would  open  a  wide  door 
for  frauds  on  executions.  On  the  other  hand,  but  little 
hardship  is  imposed  on  the  purchaser,  by  treating  this 
as  the  party's  own  alienation,  in  law,  as  it  substantially 
is,  in  point  of  fact.  The  contract  is  not  conclusive  until 
it  be  reported  and  confirmed  by  the  Court,  for  the  want 
of  an  objection,  or  of  a  sufficient  objection  to  it.  This 
gives  the  purchaser,  in  almost  every  instance,  the  certain 
opportunity  of  knowing  before  the  sale  is  finally  closed, 
whether  there  is  an  execution,  of  a  teste  that  would  over- 
reach his  purchase ;  and  if  there  be,  he  may  have  the 
contract  rescinded.  This  plaintiff,  indeed,  had  knowledge 
of  the  execution,  and  acted  with  his  eyes  open.  But  the 
opinion  does  not  depend  on  that  circumstance,  but  solely 
on  the  lien  of  the^ien  facias.  As  the  plaintifTs  knowl- 
edge of  the  execution  did  not  add  to  its  force  against  him, 
EOt  on  the  other  hand,  the  confirmation  of  the  sale,  with 
the  knowledge,  and  without  the  opposition  of  Cooper,  did 
not  impair  the  efficacy  of  his  writ  The  Court  has  al- 
ready decided,  ex  parte  Harding^  3  Ired.  320,  that  Cooper 
oould  not  intervene  in  that  proceeding ;  and  therefore,  he 
could  not  object  to  the  confirmation.  Moreover,  if  that 
were  otherwise,  the  sheriff  might  still  insist  on  the  justi- 
fication  to  himself,  by  virtue  of  the  writs  in  his  hands. 

It  is  also,  perhaps,  proper  to  advert  to  the  case  of  a 
decree  for  the  sale  of  a  lunatic  estate ;  which  it  was  held 
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in  Latham  v.  WiswalU  2  Ired.  Eq.  294,  wonid  preveDt  a 
creditor  from  taking  the  property  under  an  execution  of 
a  teste,  subsequent  to  the  date  of  the  decree.  It  may  be 
observed  first,  that  there  is  a'  distinction  between  that 
case,  and  the  present,  in  this :  that  there,  it  was  found 
necessary  to  restrain  the  creditor  by  injunction,  which 
implies  that  he  had  the  right  at  law,  to  proceed  on  his 
execution.  But,  the  material  difference  is,  that  the  juris- 
diction of  the  Court  of  Equity  is  peculiar  over  the  pro- 
perty of  idiots  and  lunatics,  and  that  it  is  the  duty  of  the 
Court  to  dispose  of  it,  or  sell  it  as  may  be  deemed  the 
most  advantageous  for  the  support  of  the  owner  and  his 
family,  and  the  payment  of  his  debts.  The  decree  for 
sale,  is  therefore,  in  effect  a  proceeding  in  rem  for 
the  benefit  of  creditors,  as  well  as  of  the  helpless  debtor ; 
and  for  both  reasons  the  Chancellor  is  bound  to  sustain 
his  decree,  and  the  proceedings  under  it,  against  an  at- 
tempt to  render  them  ineffectaal,  and  frustrate  the  ad- 
ministering of  the  effects  under  the  directions  of  the 
Court. 


Psa  CcjBiAM.    Judgment  reversed,  and  judgment  of 
non-suit,  according  to  the  agreement. 


70  SUPREME  COURT. 


DEN  ON  DEMISE  OF  WtLLIB  JONES   &  AL.  U.  GUILFORt) 

LEWIS. 

A  Csnrt  of  record  hai  a  dkeretionftry  ri|rht  to  «»end  Hm  rte«t^,  at  mjrtiittt^ 
mm0  jiftf  ItfRc,  and  it  it  tb«  duty  of  tho  clerk,  not  eim^ly  to  enter  raeh 
•rder  of  anendmeat,  bat  actually  U  make  the  amendment^  as  directed  by 
tbe  Court. 

The  law  pointa  out  no  specific  mode,  in  wbick  a  sheritf  shall  Conduct  hit 
ealee  on  executions,  hot  he  b  bound  by  f  eneral  principles  to  sell  the  pro- 
perty levied  on  in  such  a  way,  as  will  probably  raise  tbe  most  anoney. 

Where  a  sheriff  had  an  ezeeutlen  against  two  persons,  each  owning  an  Undi- 
vided fifth  part  of  a  tract  of  land,  and  he  sold  both  their  interests  at  one 
bid.  Held,  that  this  sale  was  not  void  in  law,  but,  if  objected  to,  should 
haya  been  left  to  a  jury  to  determine,  as  a  matter  of  fact,  whethM*  tba 
skla  was  properly  condocted  or  not 

Whcr»  a  deed  from  a  hnsbaad  and  wife  tn  tbe  real  ectatli  of  the  wife,  had  oil 
it  only  the  following  certificate  from  the  Clerk  of  tbe  County  Court,  as  to 
ks  execution,  to-wit :  *'  The  private  examination  of  H.  J.  wife  of  J.  C.J. 
takes  by  Charles  A  Hill,  a  member  of  tbe  Court,  which  being  satisfactory, 
it  is  ordered  to  be  recoided,''  and  signed  «  C.  A.  Hill,  J.  P."  and  a  prsof 
of  the  execution  of  the  deed  by  the  subscribmg  witness  and  an  order  of 
registration ;    Held  that  the  interest  of  the  wife  in  the  lands  did  not  paio. 

Tho  ease*  of  the  State  v  King,  5  Ired.  S09,  CkdUway  v.  MeKeetken  5  Ired. 
13,  WiUon  V.  Twitty,  3  Hawks  44,  Thempeon  v.  Hedgee,  3  Hawks  51, 
Dmiie  v.  Abbot,  3  Ired.  139,  Burgeee  v.  WUeon,  S  Dev.  306»  and  Lucae  r. 
€Mt  Dot.  and  Bat.  928,  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Franklin 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Battle 
presiding. 

The  plaintiff's  case,  as  alleged,  is  as  follows.  Hixie 
Jones  died  in  the  year,  182S,  seiated  and  possessed,  of  the 
premises  in  dispute,  leaving  five  children,  to-wit :  Willie 
Jones,  Lydia  Witcher,  Eliza  Jones,  John  C.  Jones,  and 
Atlas  Jones.  He  claims  three  undivided  fifth  parts,  as 
lessee  of  the  three  first  named  children,  and  two  undi* 
vided  fifth  parts,  as  lessee  of  Jesse  Person.  To  show  and 
make  out  the  title  of  Jesse  Person,  the  plaintiff  gave  in 
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eTidence  the  transcripts  of  several  judgments  in  the 
County  Court  of  Franklin,  at  the  instance  of  several  per- 
sons against  John  C.  Jones ;  and  the  transcripts  of  several 
judgments*  in  favour  of  several  plaintiffs  against  Atlas 
Jones.  All  of  these  judgments  were  rendered  on  attach- 
mentSt  but  one  against  John  C.  Jones.  Executions  issued 
and  were,  by  the  sheriff^  levied  on  the  undivided  interests 
of  John  C.  and  Atlas  Jones,  in  the  premises,  which  con- 
sisted of  several  tracts.  The  land  was  sold  under  all  the 
executions,  and,  at  the  sale,  each  tract  was  set  up 
separately,  and  the  interest  of  the  defendant  sold  in  it 
at  one  bid.  Jesse  Person  was  the  purchaser,  and  to  him 
the  sheriff  executed  a  deed. 

The  judgments  upon  all  the  attachments  were  takea 
by  default,  and,  in  all,  but  two  against  John  C.  Jones,  and 
one  against  Atlas,  the  attachments  pointed  out  no  time 
or  (dace  for  the  appearance  of  the  defendants.  And  after 
the  kistitution  of  this  suit,  the  County  Court  amended  the 
attachments,  so  as  to  make  them  regular.  The  defen- 
dant also  claimed  title  to  the  premises,  by  a  conveyance^ 
from  Hixie  Jones,  and  her  husband,  James  C.  Jones,  who 
died  in  January,  1644.  This  deed  was  offered  in  evidence 
and  upon  it  is  the  following  endorsement.  "The  private 
examination  of  Hixie  Jones,  wife  of  James  C.  Jones,  taken 
by  Charles  A.  Hill,  a  member  of  the  Court,  which  beings 
satisfactory,  it  is  ordered  to  be  recorded ;''  signed,  ^C.  A« 
Hill,  J.  ?•  March  terjo,  1 828,  Court  of  Pleas  and  Quarter 
Sessions."  After  this,  but  at  the  same  term  of  the  Court, 
is  the  Clerk's  certificate  of  the  probate  of  the  deed, 
by  William  Arendel,  one  of  the  subscribing  witnesses ; 
and  an  order  of  registration.  The  defendant  objected 
ibat  the  attachments  were  void,  by  reason  of  the  defects 
already  mentioned ;  and  also  that  the  sales  under  the 
attachments  were  not  regular.  Under  the  chaise  of  the 
Court  the  jury  found  a  verdict  for  the  plaintiffs,  and  the 
defendant  appealed. 
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No  couDsel  for  the  plaintiffs  in  this  Court 
W.  H.  Haywood,  G.  W.  Hayioood,  and  H.  W.  Miller, 
for  the  defendant. 

Na8h»  J.  The  objection  cannot  avail  the  defendant. 
We  have  been  so  repeatedly  called  on  to  express  our 
opinion  upon  this  subject,  that  we  had  hoped,  it  would 
have  been  well  known  to  the  profession.  The  language 
of  the  Court  in  King^s  case,  5  Ired.  204,  is  emphatic — 
**  the  power  resides  in  every  Court,  to  amend  the  entry  on 
Its  minutes,  or  the  records  of  its  orders  and  Judgments, 
.  nunc  pro  tunc,  and  that  no  Court  could  incidentally  ques- 
tion the  verity  of  the  record  as  amended.'*  When  the 
amendment  is  ordered,  it  is  the  duty  of  the  clerk  to  obey 
the  order  ;  not  by  entering  it  on  the  record  to  be  amended, 
but  altering  the  record  itself,  so  as  to  answer  to  the 
amendment,  and,  when  so  amended,  it  stands  as  if  it 
never  had  been  defective.  When  therefore,  the  clerk 
gives  a  transcript  of  the  record,  it  must  be  so  amended, 
exclusive  of  the  order ;  and  if  he  sets  forth  in  the  tran- 
script, when  and  how  he  altered  it,  it  is  surplusage :  be- 
ing no  part  otthat  record.  We  must  take  the  record  to 
be,  as  it  is  certified  to  us  by  the  proper  officer ;  we  are 
not  at  liberty  to  look  beyond  it,  to  enquire  how  it  came 
to  be  as  it  is.    Oallowatfs  Admr.  v.  McKeethan,  5  Ire.  12^ 

The  second  objection  is,  that  the  interests  of  John  C. 
and  Atlas  Jones,  in  the  land,  were  sold  at  one  bid,  instead 
of  being  sold  separately.  There  is  no  allegation  of  fraud 
in  the  transaction,  nor  is  there  any  complaint  on  the 
part  of  the  owners  of  the  land,  that  their  interests 
have  been  injured  by  the  mode  pursued.  We  admit  it  is 
unusual ;  but  we  do  not  see,  that  it  is  therefore  contrary 
to  law.  The  law  points  out  no  specific  mode,  in  which  a 
sheriff  shall  conduct  the  sale,  but  he  is  bound,  by  general 
principles,  to  sell  the  property  levied  on,  in  such  way,  as 
will  probably  raise  the  most  money.  The  office  of  sheriff 
is  a  highly  responsible  one,  and  much  discretion  must,  in 
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many  eases,  be  allowed  him.  In  this  case,  John  C.  and 
Atlas  Jonesy  were  owners  of  two  undivided  fifths  of  the 
lands  sold ;  it  might  have  been  beneficial  to  themt  to  have 
their  respective  interest  sold  by  the  same  bid ;  the  land 
thereby  might  have  produced  more.  But  this  was  a  ques- 
tion of  fact»  which,  if  pertinent  to  the  case,  ought  to  have 
been  submitted  to  the  jury,  and  we  cannot  say,  as  a  mat* 
ter  of  law,  that  the  sale,  for  that  case,  is  absolutely  void. 
After  ^he  sale,  the  owners  were  each  entitled  to  one  half 
of  the  proceeds,  and  it  was  the  duty  of  the  sheriff  to 
have  applied  the  money  to  the  executions  accordingly*. 
Wilson  V.  Twitty.  3  Hawk.  44.  Thompson  v.  Hodges^  8 
Hawks  51.  Davis  v.  Abbott^  3  Ired.  130.  It  is  admitted 
by  the  defence,  that  the  land  was  liable  to  be  sold  under 
the  executions,  the  objections  to  the  amendment  of  the 
attachments,  and  the  one  we  are  now  considering,  being 
removed.  The  owners  of  the  land  do  not  complain,  and 
the  purchaser  is  seeking  to  enforce  his  rights  under  it 

This  brings  us  to  the  last  objection,  made  by  the  defen- 
dant to  the  plaintiff's  right  of  recovery.  He  alleges  the 
title  to  be  in  himself,  and,  to  prove  it,  produced  on  the  trial 
a  deed  (rem  Hixie  Jones,  and  her  husband  Jas.  C.  Jones,  to 
one  Harrison  under  whom  he  claims.  It  is  admitted  that 
without  a  private  examination  of  a  feme  covert,  had,  in 
in  one  of  the  modes  pointed  out  by  the  act  of  the  Gene- 
ral Assembly,  her  deed  conveys  no  estate  in  her  lands* 
In  the  case  of  Burgess  and  others  v.  Wilsont  2  Dev.  8O89 
the  manner  in  which,  in  every  case,  the  private  examina- 
tion is  to  be  conducted,  is  so  fully  and  distinctly  pointed 
out,  that  we  content  ourselves  by  referring  to  it. 
The  very  point  we  are  now  called  on  to  decide  is  settled 
in  that  case,  that  when  the  wife  is  capable  of  attending 
Court,  the  deed  shall  be  acknowledged  by  both  husband 
and  wife  in  Court,  and  then  the  wife  be  privily  examined 
by  some  one  of  that  Court.  In  the  case  before  us,  Mrs. 
Jones  was  present,  but  there  was  no  acknowledgment  of 
the  execution  of  the  deed,  in  Court,  either  by  her  or  her 
10 


74  SUPREME  COURT. 

Brookflhife  «•  Brookshir*. 

bmbmiuL  Nor,  indeedy  as  far  as  the  certificates  or  the 
oonveyance  show,  does  it  appear,  she  ever  has  legally 
acknowledged  the  execution  of  the  deed,  or  been  privily 
examined  as  required.  Lucas  v.  Cobb^  1  Dev.  and  Baf* 
:S28.  It  is  void,  and  conveyed  to  Harrison  no  estate  in 
tiio  land,  and  the  defendant's  claim  under  it  is  of  no  avail. 

Pbr  Cuxiaic*  Judgment  affirmed* 


B£KJilMIN  BROOKBHIRE  m.  IITILEY  BROOKSHIRE. 

A  power  of  Attorney,  tboogh  uoder  leel,  may  be  revoked  by  peroL 
A  plaiotiirin  en  eotion  of  assampeit,  cannot  be  non  suited,  though  the  verdict 
of  the  jory  m  for  leei  then  lizty  dollara,  if  he  files  en  affidavit  in  the  worda 
•f  the  Act  of  Assembly,  IKeo  St,  CA.  31,  8te  42,  'Hbat  the  sum  for  which 
bin  Boit  is.  brought"  C^ing  over  sixty  doUars}  "  is  really  dne,  but  for  want 
of  proof,  he  cannot  muke  recovery." 
What  number  of  witnesses  shall  be  Uzed  for  a  party,  who  recovers,  is  a  mat* 
ler  of  discfetion  in  the  Court  below,  and  cannot  be  reviewed  in  the  8nprem« 
Gonrt 


Appeal  fit)m  the  Superior  Court  of  Law  of  Randolph 
County,  at  the  Fail  Term,  1647,  his  Honor  Judge  Bailet 
presidiag. 

This  wu  an  action  of  assumpsit  brought  in  the  Su« 
feriw  Court  of  Randolph. 

The  iollowing  was  the  case :  The  plaintiff  was  em* 
ployed  by  the  defendant  and  otbers*,  as  an  agents  to  go  to 
Alabama,  and  mrxXt  the  estate  of  their  brother^  and  re* 
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ceive  from  the  cxecator,  his  share  thereof,  and  bring  it  to 
this  State.  The  appointment  of  the  plaintiff  was  by  deed. 
He  made  one  trip,  and  after  returning  home  he  made 
a  second,  when  he  was  shown  by  the  exeontor  a  letter 
from  the  defendant,  revoking  the  power,  before  given,  so 
far  as  he  was  concerned.  The  action  was  brought  to 
recover  the  defendant's  aliquot  portion  of  the  expenses  of 
both  trips,  and  iilso  the  commissions  of  ten  per  cent,  on 
the  distributive  share  of  the  defendant  It  was  admitted 
by  the  defendant  that  he  was  bound  for  one  sixth  part  of 
the  expenses  of  the  first  trip,  bat  insisted  he  was  bound 
for  no  part  of  the  second ;  as  upon  the  return  of  the  plain- 
tiff, he  had  revoked  the  power  of  attorney  by  parol. 
There  was  contradictory  evidence  of  the  parol  revocation. 
On  the  part  of  the  plaintiff,  it  was  contended,  that  the 
power»  under  which  he  acted,  being  an  instrument  under 
seal,  it  could  not  be  revoked,  but  by  an  instrument  of 
equal  dignity,  and  that,  therefore,  whether  the  revocation 
was  attempted  by  parol,  after  the  termination  of  the  first 
trip,  or  by  the  letter,  upon  his  return  to  Alabama,  it  was 
equally  inoperative,  and  he  was  entitled  to  recover  the 
defendant's  share  of  the  expenses  of  both  trips. 

His  Honor  charged  the  jury,  that  if  they  believed  there 
was  a  parol  revocation  of  the  power  of  attorney,  before 
the  plaintiff  started  upon  the  second  trip  to  Alabama, 
they  should  allow  damages  to  the  amount  of  one  sixth  of 
the  expenses  of  the  first  trip :  and  if  they  should  find,  that 
there  was  no  revocation  before  the  plaintiff  left  on  the 
second  trip,  but  that  the  power  was  revoked,  by  letter, 
after  he  reached  Alabama ;  in  that  case  they  should 
allow  damages,  for  the  expenses  of  the  first  trip,  and  also 
for  his  expenses  in  going  to  Alabama  the  second  time, 
but  not  his  expenses  home. 

The  jury  returned  a  verdict  for  #48  16,  being  the  de« 
fondant's  share  of  the  expenses  of  the  first  trip,  and  his 
share  of  his  expenses  out,  the  second.  The  defendant 
then  moved  to  nonsuit  the  plaintiff,  whereupon  the  plain* 
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tiff  filed  an  affidavit*  under  tbe  Act  of  Assembly*  Rev.  Sk. 
Ch.  81,  Sec.  42^  setting  forth,  that  the  sum  of  Ml 52^  for 
"which  his  suit  was  instituted,  was  justly  due  him  from 
the  defendant,  but  that  he  had  failed  to  recover  said  sum  for 
the  want  of  proof  of  the  amount  really  due.  The  Court 
refused  the  motion.  A  motion  was  then  made  by  the  de- 
fendant, to  tax  the  plaintiff  with  such  of  his  witnesses, 
there  beiag  in  all  twenty-three,  as  were  not  necessary  to 
prove  his  account,  and  such  as  were  examined,  as  to  the 
commissions.  The  motion  was  refused,  upon  the  ground, 
that  they  all  were  examined,  and  testified  to  some  ma- 
terial fact 

The  plaintiff  then  moved  for  a  new  trial  for  misdirec- 
tion of  the  Judge,  in  charging  the  jary  that  the  power  of 
attorney  could  be  revoked  by  parol,  or  by  letter.  This 
motion  was  also  over-ruled  and  both  parties  appealed. 

X  H.  Haughton^  for  the  plaintiff. 
Iredell,  for  the  defendant. 

Nash,  J.  It  is  not  denied  by  the  plaintiff,  that,  in  this 
case,  it  was  within  the  power  of  the  defendant  to  put  an 
end  to  his  agency,  by  revoking  his  authority.  Indeed, 
this  is  a  doctrine,  so  consonant  with  justice  and  common 
sense,  that  it  requires  no  reasoning  to  prove  it.  But  he 
contends,  that  it  is  a  maxim  of  tbe  common  law,  that 
every  instrument  must  be  revoked  by  one  of  equal  dignity. 
It  is  true  an  instrument  under  seal  cannot  be  released  or 
discharged  by  an  instrument  not  under  seal  or  by  parol, 
but  we  do  not  consider  the  rule  as  applicable  to  the  re- 
vocation of  powers  of  attorney,  especially  to  such  an  one 
as  we  are  now  considering.  The  authority  of  an  agent 
is  conferred  at  the  mere  will  of  his  principal  and  is  to  be 
executed  for  his  benefit ;  the  principal,  therefore,  has  the 
right  to  put  an  end  to  the  agency  whenever  he  pleases, 
and  the  agent  has  no  right  to  insist  upon  acting,  when  the 
confidence  at  first  reposed  in  him  is  withdrawn.    In  this 
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case,  it  was  not  necessary  to  enable  the  plaintiff  to  exe- 
cote  his  agency,  that  his  power  should  be  under  seal ; 
one  by  parol,  or  by  writing  of  any  kind,  would  have  been 
sufficient;  it  certainbL  cannot  require  more  form  to 
revoke  the  power  ^hett  to  create  it.  Mr.  Stort,  in  his 
treatise  on  agency,  page  606,  lays  it  down  that  the  re« 
vocation  of  a  power  may  be,  by  a  direct  and  formal 
declaration  publicly  made  known,  or  by  an  informal  writ* 
ingt  or  by  parol ;  or  it  may  be  implied  from  circumstances, 
and  he  no  where  intimates,  nor  do  any  of  the  authorities 
we  have  looked  into,  that  when  the  power  is  created  by 
deed,  it  must  be  revoked  by  deed.  And,  as  was  be- 
fore remarked,  the  nature  of  the  connection  between  the 
principal  and  the  agent  seems  to  be  at  war  with  such  a 
principle.  It  is  stated,  by  Mr.  Stoet,  in  the  same  page, 
that  an  agency  may  be  revoked  by  implication,  and  all 
the  text-writers  lay  down  the  same  doctrine.  Thus,  if 
another  agent  is  appointed  to  execute  powers,  previously 
entrusted  to  some  other  person,  it  is  a  revocation,  in  gen- 
eral, of  the  power  of  the  latter.  For  this  proposition,  Mr. 
Stort  cites,  Copeland  v.  The  Marine  Insurance  Company^ 
6  Pick.  198.  In  that  case,  it  was  decided  that  a  power, 
given  to  one  Pedrick  to  sell  the  interest  of  his  principal 
in  a  vessel,  was  revoked  by  a  subsequent  letter  of  instruc- 
tion to  him  and  the  master,  to  sell.  As  then,  an  agent 
may  be  appointed  by  parol,  and  as  the  appointment  of  a 
subsequent  agent  supersedes  and  revokes  the  powers  pre- 
viously granted  to  another,  it  follows,  that  the  power  of 
the  latter,  though  created  by  deed,  may  be  revoked  by 
the  principal,  by  parol.  But  the  case  in  Pickering  goes 
further.  The  case  does  not  state,  in  so  many  words,  that 
the  power  granted  to  Pedrick,  was  under  seal,  but  the 
facts  set  forth  in  the  case,  show,  that  was  the  fact ;  and,  if 
so,  is  a  direct  authority  in  this  case.  This  is  the  only  point 
raised,  in  the  plaintiff's  bill  of  exceptions,  as  to  the  Judge*s 
charge. 
We  presume  the  motion  intended  to  be  made  by  the 
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defendant,  with  respect  to  the  co.«-ts,  was,  that  he  should 
not  be  taxed  in  the  bill,  with  more  than  two  of  the  plain- 
tiff's  witnesses,  to  prove  each  fact,  necessary  to  sustain 
his  case.  The  act  of  18SG,  Rev.  StaL  ch.  31,  sec  76,  after 
providing  that  the  person  in  whose  favor  judgment  shall 
be  given,  shall  recover  his  costs,  further  goes  on  to  say, 
^  provided  that  the  party  cast,  shall  not  be  obliged  to  pay 
for  more  than  two  witnesses,  to  prove  any  single  fact." 
The  practice  upon  this  section  of  the  law  has  uniformly 
been»not  to  throw  upon  the  successful  party,  the  payment 
of  any  of  his  witnesses,  because  he  has  testified  to  a  fact, 
already  proved  by  two  others,  provided  bo  also  proves 
some  other  material  fact.  His  Honor  has  certified  that 
such  was  the  case  here.  The  defendants  motion  was 
therefore  properly  over-ruled  for  this  reason.  Besides* 
this  Court  cannot  undertake  to  review  decisions  upon 
such  questions. 

The  defendant's  motion  to  non-suit  the  plaintifi*  was 
properly  over-ruled.  The  Legislature  has  limited  the 
jurisdiction  of  the  Superior  Courts,  in  matters  of  contract^ 
to  all  sums  over  sixty  dollars,  when  due  by  open  account, 
4rc.  and  to  one  hundred  dollars  when  due  by  bond,  note, 
or  liquidated  account.  Rev,  Stat  ch.  31,  sec.  40.  and  by 
the  42nd  section*  it  provides,  that  if  any  suit  shall  be  com- 
menced in  any  Superior  Court  for  a  greater  sum  than  is 
due,  with  an  intent  to  evade  the  law,  and  by  the  verdict 
of  a  jury  it  shall  be  ascertained  that  a  less  sum  is  due  to 
him,  than  the  Superior  Court  has  jurisdiction  of,  it  shall 
be  the  duty  of  the  Court  to  non-suit  the  plaintiff,  unless 
he  files  an  affidavit,  that  the  sum,  for  which  his  suit  is 
brought,  is  really  due,  but  for  want  of  proofs  4^.  he  can. 
not  make  recovery ;  in  which  case  he  shall  have  judg- 
ment for  the  sum  ascertained  by  the  verdict.  In  this 
case,  the  affidavit  of  the  plaintiff,  in  the  words  of  the  act» 
was  made  and  filed. 

PcR  CuBiAM.  Judgment  affirmed,  on  each  appeal,  and 
each  appellant  must  pay  the  costs  of  his  appeal. 
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When  a  witneii  is  equally  inteietted  on  both  lidos,  he  etaiidi  iadiflbrent 
And,  therefore,  where  the  plaintiff  alleged,  that  one  W.  waa  indebted  to  him 

and  the  defendant  agreed  to  pay  the  debt,  held  that  W.  waa  a  diaintereeted 

and  therefore  a  eonpetent  witneei. 
The  eaaea  of  Idgou  t.  Durmt  6  Ire.  133,  and  Cummint  v.  Cofin,  7  Irt.  196, 

cittd  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Wayne 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Manlt 
presiding. 

This  was  an  action  of  assumpsit.  The  only  question 
presented  in  the  case,  is,  as  to  the  competence  of  a  wit- 
ness. One  William  Westbrook,  being  indebted  to  the 
plaintiff,  it  was,  as  the  plaintiff  alleges,  agreed  between 
him  and  the  defendant,  that  the  latter  should  pay  the  debt. 
Mo  question  is  made,  as  to  the  sufficiency  of  the  considera- 
tion for  the  promise  of  the  defendant,  or  to  its  being  by 
parol  On  the  trial,  Westbrook  was  tendered  as  a  wit- 
ness, to  prove  the  agreement  between  the  plaintiff,  and 
the  defendant.  Objection  was  made  to  his  competence, 
and  sustained  by  the  Court,  and  the  plaintiff  was  non- 
suited.   And  from  the  judgment  the  plaintiff  appealed. 


Mordecaif  for  the  plaintiff. 

/.  If.  Bryatif  for  the  defendant* 

Nash,  J.  We  think  there  was  error  in  the  opinion 
given  by  his  Honor  below. 

It  is  the  well  settled  rule,  that  when  the  witness  is 
equally  interested  on  both  sidesi  he  stands  iodiffereot. 
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Smith  V.  Harris,  3d  Eng.  Com.  L.  R.  238.  There  the  ac- 
tion was  for  giving  a  false  credit  to  Hollingsworth.  His 
testimony  was  objected  to,  on  the  ground  that  he  was  in- 
terested, but  was  received  by  the  Court  as  he  stood  in- 
different, being  liable  to  the  plaintiff,  for  the  goods  sold 
if  the  action  against  the  defendant  failed,  and  liable  to 
the  latter  if  it  succeeded.  Upon  the  same  principle,  the 
witness  was  held  competent  in  the  cases  of  Martineau 
and  others  v.  Woodland^  12  E.  C.  L.  R.  32,  and  in  Hewitt 
V.  Thompson^  12  do.  p.  178,  and  in  Collins  v.  Gwynn,  23 
E.  C.  L.  R.  380.  In  the  case  Lovet  4*  Browne  v.  Adams 
4*  others^  3  Wendell  380,  a  co-obligor  was  held  to  be  a 
competent  witness*  for  the  plaintiff  to  prove  the  execution 
of  the  bond.  In  this  Court  the  same  point  has  been  de- 
cided in  the  cases  of  Ligony.  Dunn,  6  Ired.  133,  and 
Cummins  v.  Coffin^  1  Ire.  196.  And  Justice  Savage  in  the 
Bank  of  Utica  v.  HillarJ,  3  Cow.  IGO,  lays  down  the  rule 
we  are  discussing,  very  much  as  Lord  Kekyox  does.  To 
apply  the  principle  of  these  cases  to  the  present.  The 
money,  sought  to  be  recovered  by  the  plaintiff,  was 
originally  due  from  Westbrook,  and  the  defendant,  for  a 
sufBcient  consideration,  agreed  with  the  plaintiff  to  pay 
it  to  him.  Westbrook  then  stood  entirely  indifferent  be- 
tween the  parties.  If  Cox  paid  the  money  to  the  plaintiff, 
it  would  be  either  a  voluntary  payment  made  by  him, 
which  would  give  him  no  claim  upon  Westbrook  for  its 
return,  or  he  would  pay  the  money  as  a  surety,  in  which 
case  he  would  have  a  claim,  and  in  neither  case,  was 
Westbrook  an  incompetent  witness.  If  the  plaintiff  failed 
in  the  action  against  Cox,  Westbrook  was  still  liable  to 
him,  upon  the  original  contract ;  if  he  succeeded  ho  would 
be  liable  to  Cox,  not  only  for  the  amount  of  the  debt,  but 
for  the  costs  expended  by  him,  in  this  case,  so  that  his 
interest  lay  more  in  defeating,  than  in  sustaining  the 
action. 
We  have  looked  into  the  authorities  cited  by  the  de- 


DECEMBER  TERM,  1847.  81 

Owen  9.  Barktdale. 

fendant,  but  do  not  think  they  interfere  with  the  princi- 
ple whit^h  governs  this  case. 

Per  Cdbiam.    Judgment  reversed,  and  venire  de  now 
ordered. 


WILLIAM  T.  OWEN  v«.  GEORGE  T.  BARKSDALfi. 

In  order  to  sapport  the  title  of  a  purehaser  at  an  execution  stlo,  ha  mnat 

afaew  a  judgmeot,  execution,  sale  and  conveyance  to  him  by  the  officer  by 

whom  the  sale  porporta  to  have  been  made. 
The  deed  of  a  sheriff,  reciting  a  judgment,  exeention  and  sale,  is  not  OTidtttM 

of  those  facta. 
The  sheriff  is  a  eompetent  witness  to  prove  that  there  was  a  sale^ 
Where  the  sheriff's  deed  is  an  ancient  one  and  possession  has  been  held  andes 

it,  a  presusfiption  of  a  sale  may  arise  from  the  contents  of  the  deed. 
The  cases  of  MeEntyre  v.  Durham,  7  Ire.  152»  and  Carter  r.  Spencer,  7 

Ire.  14,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Sampson 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Calb« 
W2LL  presiding. 

This  is  aa  action  of  trespass  quare  claueumfregiL  Oft 
the  trial,  in  order  to  show  title,  the  plaintiff  offered  in 
evidence  the  transcript  from  the  records  of  the  County 
Court  of  Sampson>  showing  a  judgment  and  t$enditiom 
exponas,  jxi  behalf  of  Holmes  and  Bunting  against  one 
Harman  Owen,  and  a  sheriff's  deed  covering  the  land  in 
<luestion.    The  defendant  insisted  that  no  sale  being  en- 

11 
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dorsed  on  the  ezecation*  or  otherwise  made  to  appear, 
the  sheriff's  deed  was  not  evidence  of  the  fact.  It  was 
further  insisted  by  the  defendant,  that  it  did  not  appear 
by  the  sheriff's  deed,  or  otherwise,  that  any  sale  had  been 
made  by  the  sheriff,  under  a  venditioni  exponas^  corres«  . 
ponding  with  the  judgment  in  favor  of  Holmes  and 
Bunting.  The  sheriff's  deed  to  the  plaintiff,  which  is 
made  a  part  of  the  case,  recites,  as  his  authority  for  sel- 
ling the  land,  a  venditioni  exponas  against  Uarman  Owen, 
but  does  no:  set  forth  the  name  of  the  plaintiff,  and  was 
for  a  different  sum  from  that  in  the  execution  produced ; 
nor  does  it  appear  that  any  execution,  in  the  name  of 
Holmes  and  Bunting  against  Harman  Owen,  ever  was  in 
the  bands  of  the  sheriff.  The  presiding  Judge,  was  of 
opinion,  that,  under  the  circumstances,  the  sheriff's  deed 
conveyed  no  title  to  the  plaintiff,  who  thereupon  submit- 
ted to  a  non-suit,  and  appealed. 

No  coansel  for  the  plaintiff. 

Strange  and  W.  Winslow^  for  the  defendant. 

Nash,  J.  In  the  opinion  of  the  Judge  below  we  en- 
tirely concur.  The  plaintiff  claims  to  be  a  purchaser  at 
hn  execution  sale,  made  by  the  sheriff.  In  order  to  sus* 
tain  his  title,  it  is  sufficient  for  him  to  show  a  judgment, 
execution  sale,  and  the  sheriff's  deed.  He  did  show  a 
judgment  in  favour  of  Holmes  and  Bunting  against  Har- 
man Owen  and  an  execution,  but  he  has  entirely  failed 
to  show,  that  that  execution,  or  any  other  sufficient  one, 
ever  was  in  the  hands  of  the  sheriff,  or  was  so,  at  the 
time  of  the  alleged  sale.  The  sheriff's  deed  is  not  evi- 
itenoe  of  the  fact ;  nor  does  it  set  forth  that  execution  or 
any  other  valid  one.  It  is  true  the  recital  in  a  sheriff's 
deod  is  no  part  of  it ;  the  deed  is  good  without  it,  and 
cf  eonree  if  he  misrecite  the  execution  under  which  he 
sells,  OT  reoites  no  execution,  his  sale  is  nevertheless  good, 
iff  «t  tlM»  time  he  makes  it,  he  ha9,  in  his  hands  a  valid 
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one.  But  a  more  serious  objectioti  to  the  plaintiff's  re- 
covery is,  that  there  is  no  eviclnnce  in  the  case,  that  the 
sheriff  ever  did  make  any  sale  of  the  land  in  dispute. 
When  a  sheriff  receives  an  execution,  it  is  his  duty  to 
levy  it,  and  make  public  sale  of  the  property  no  levied  on ; 
he  cannot  deliver  it  to  the  plaintiff  in  the  execution  in 
satisfaction  of  his  debt,  nor  can  he  sell  it  at  private  sale ; 
and  until  he  does  sell  it  as  the  law  directs,  his  deed  can 
convey  no  title  to  the  purchaser.  It  is  the  judgment, 
execution,  sale,  and  conveyance  by  him,  that  completes 
the  conversion  of  the  property. 

There  is  no  return  upon  the  venditioni  exponas,  by  the 
sheriff,  of  any  sale ;  nor  is  it  essential  there  should  be. 
When  made,  it  is  not  conclusive  on  the  parties,  but  may 
be  controverted,  and  if  omitted,  may  be  supplied  by 
testimony  aliunde.  The  sheriff  himself  would  have 
been  a  competent  witness  to  prove  the  fact.  McEntire 
V.  Durham^  7  Ired.  162.  Carter  v.  Spencer ^  7  Ired. 
14.  Here,  there  is  not  the  slightest  evidence  of  any 
sale  by  the  sheriff,  apart  from  his  deed,  nor  is  it  shown 
he  ever  had  in  his  hands  any  valid  execution  whatever. 
If  the  deed  were  an  ancient  one,  and  possession  had  been 
held  under  it,  a  presumption  of  a  sale  might  arise  from 
the  contents  of  the  deed. 


Pm  CuBiAM.  Judgment  affirmed* 
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THE  STATE  vi.  WILLIAM  S.  PRIDGEN. 

When  A.  bad  poaMvion  of  a  tanemaiit,  eonsisting  of  a  maia  baildinc;  and  a 
shed  attached,  and  locked  the  door  of  the  ffhod  io  which  be  bad  loroe  toolii 
4*0.,  and,  leaying  a  tenant  in  poasessioa,  went  away  intending  to  return  ; 
and  afterwards  the  tenant  admitted  B.  into  the  peaceable  poBeawon  of  tha 
main  building.  Heldt  that  B.  waa  not  indictable  for  a  foreibia  entry  in 
breaking  into  the  abed  and  asaunoiog  poaaeaaion  of  that 

When  the  main  body  of  the  honae  ceased  to  be,  in  law,  the  dwelling  bonae  of 
of  A.  each  room  lost  that  character. 

The  case  of  The  State  v.  Curtis,  4  Dev.  &  Bat.  322,  cited  and  approTed. 


Appeal  from  the  Saperior  Court  of  Law  of  New  Hano- 
ver County,  at  the  Fall  Term,  1847,  his  Honor  Judgo 
Caldwcll  presiding. 

This  is  an  indictment  at  common  law,  for  a  forcible 
entry  into  the  dwelling  house  of  one  Kitchen. 

The  house  was  situated  on  a  tract  of  land,  which  had 
belonged  to  one  Herring,  who  contracted  to  sell  it  to 
Kitchen,  and  covenanted  to  convey  in  fee  npon  the  pay- 
ment of  the  purchase  money  ;  and  he  let  him  into  pos- 
session. After  Kitchen  had  been  in  possession  about 
three  months,  a  difierence  arose  between  him  and  Her- 
riqg,  about  their  bargain  ;  and  the  latter  then  conveyed 
to  the  defendant,  Pridgen.  The  dwelling-house  contained 
several  rooms  in  it ;  and  there  was  attached  to  it  a  shed, 
one  end  of  which  was  open,  and  used  as  a  piazza,  and  at 
the  other  end  there  was  a  room,  in  which  Kitchen  kept  a 
trunk,  some  tools  and  other  articles.  He  hired  a  man, 
named  Caudle,  and  his  wife,  to  work  and  cook  for  him  ; 
and  they  lived  in  tbe  dwelling  house  with  Kitchen.  On 
a  particular  day.  Kitchen  being  about  to  leave  home, 
locked  the  door  of  the  shed-room,  and  took  the  key.  He 
)ben  went  away,  leaving  Caudle  and  his  wife  in  the  house, 
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and  directing  them  not  to  let  any  one  in.  After  he  had 
gone,  the  defendant  came  to  the  house  with  Candle  and 
another  person  to  take  possession  of  it ;  and  the  defen- 
dant was  let  in  by  Caudle,  and  took  possession  without 
objection  from  Caudle.  After  he  had  thus  taken  posses* 
sion,  he  asked  where  Kitchen's  property  was,  and  was 
told  by  Caudle  that  it  was  in  the  shed-room ;  and  the 
defendant  then  broke  open  the  door  of  that  room,  and 
with  the  assistance  of  Caudle  removed  the  things  out  of 
the  room. 

The  Court  instructed  the  jury,  that,  if  Caudle  was  left 
in  possession  of  the  main  body  of  the  house,  and  had  let 
the  defendant  into  it,  the  defendant  was  not  guilty  on  that 
part  of  the  case  ;  but  that,  if  Kitchen  had  put  his  pro« 
perty  in  the  shed-room,  and  locked  it,  and  carried  away 
the  key,  then  the  breaking  open  the  door  of  that  room, 
and  taking  out  Kitchen's  property,  made  the  defendant 
guilty  of  a  forcible  entry  on  that  part  of  the  case.  The 
defendant,  being  convicted,  appealed. 

.    Attorney  General^  for  the  State,  referred  to 

Bex  V.  Wilson^  8  T.  Rep.  357.  Leonardos  Case  11 
Johns.  Rep.  504.  Ricketfs  Case,  8  Cowen  226.  State  v. 
PoUok,  4  Ired  SOS.  t  Hawkins,  Ch.  88,  Sec.  M.  State  v. 
ForU  4  D.  &  B.  102.  State  v.  Armfield.  5  Ired.  207. 
Siate  V.  Toliver,  5  Ired.  452.     1  Russ.  on  Crimes^  287. 


Strange,  for  the  defendant,  argued — that  the  defendant 
was  entitled  to  a  new  trial. 

1.  Because  having  title  to  the  premies  and  the  indict- 
ment  being  at  common  law,  he  was  guilty  of  no  offence. 
1  Hawk.  P.  C.  Ch.  88,  bead.  Forcible  Entry  and  Detainer, 
Sec.  1,  6.  McDougald  v.  Sitcher^  1  Johns.  Rep. ^42 — ^that 
the  defendant  had  a  right  of  entry,  1  John.  42,  ut  supra 
and  Walton  v.  File,  1  Dev.  &  Bat.  567. 
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3.  Because  either  be  did  not  enter  the  dwelling-house 
of  Kitchen  at  charged,  or  he  entered  peaceably.  The 
shed-room  could  not  be  considered  the  separate  dwelliag 
of  Kitchen.  1  Hawkins  P.  C.  Ch.  17,  See.  Z%  as.  But 
if  it  was,  no  person  being  therein,  the  entry  was  not  for* 
cible.  1  John.  Rep.  42,  ut  supra.  State  v.  Bennett^  4  Uev. 
ft  Bat.  48.  If  it  was  not,  then  the  entry  into  the  main 
building  being  by  and  with  the  consent  of  Caudle,  the  ten* 
ant,  and  otherwise  peaceable,  no  subsequent  force  could 
make  him  indictable.  State  v.  Johnson  ^  Rose^  1  Dev.  & 
Bat.  324. 


RuFFiN,  C.  J.  The  Court  is  not,  upon  this  appeal  of 
the  defendant,  called  on  to  speak  of  the  position  first  laid 
down  to  the  jury.  Perhaps  its  correctness  might  be  found 
to  depend  much  upon  some  enquiries  of  fact,  to  be  passed 
on  by  the  jury,  as  to  a  dishonest  concert  of  Caudle  with 
the  defendant  to  surrender  to  him  his  employer's  posses- 
sion. It  is  the  other  part  of  the  instruction,  on  which  the 
verdict  was  founded,  that  is  now  before  us.  It  does  not 
seem  to  the  Court  to  be  correct ;  and  on  that  ground, 
without  considering  any  other  point,  made  at  the  trial, 
we  think  the  verdict  must  be  set  aside. 

That  part  of  the  instruction,  taken  in  connection  with 
the  evidence,  and  with  the  previous  part  of  the  charge, 
assumes,  that  in  fact  and  law,  the  defendant  had  peacea- 
bly and  justifiably  entered  the  house,  and  was  peaceably 
possessed  of  all  that  part  of  it,  which  is  called  the  main 
body.  That  being  so,  the  defendant,  we  think,  was  not 
guilty  of  an  indictable  trespass  in  breaking  into  the 
other  room.  That  room  had  never  been  severed  from  the 
other  parts  of  the  house,  so  as  to  make  it  a  several  tene« 
ment,  and  give  it  a  distinct  character,  as  the  dwelling* 
house  of  Kitchen.  The  whole  was  but  one  dwelling* 
house ;  and  it  was  the  dwelling-house  of  Kitchen  exclu* 
siveiy,  for  Caudle  had  no  possession  of  his  own,  but  was 
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there  merely  as  a  servant.    State  v.  Burtis^  4  Dev.  and 

Bat.  222.    When  the  defendant  had  gained  peaceable 

admission  into  the  house,  and  claiming  as  owner,  and 

having  in  fact  the  title,  had  taken  actual  and  peaceable 

possession  of  the  whole,  except  the  one  room,  we  think 

that  room,  though  locked,  cannot  be  treated  as  a  distinct 

tenement,  and    as    the    dwelling-house*  separately*  of 

Kitchen,  to  which  the  new  possession  did  not  extend. 

Under  such  circumstances  it  seems  clear,  that  it  could 

not  be  laid  as  his  dwelling-house   in  an  indictment  for 

burglary  by  a  third  person.    When  the  main  body  of  the 

boDse  ceased  to  be,  in  law,  the  dwelling  house  of  Kitchen* 

each  room  lost  that  character.    The  whole  was  but  one 

tenement ;  and  when  the  defendant  took  the  possession, 

that  of  Kitchen  ceased   throughout,  and  the  defendant 

was  not  guilty  of  successive  forcible  entries,  as,  from  one 

room,  he  entered  into  another. 


Pbr  Cubiam.  Venire  de  novo  ordered. 


88  SUniEME  COURT, 


FRAXKLIN  II.  HOOKS  m.  AARON  F.  MOSES. 

Wli«re  on  a  warrant  a^rainst  an  administrator  Tor  debt,  the  mftgiBtrato  before 
whom  it  was  retumed.made  the  followius  entry,  «*Judgment  confessed  to  the 
officer  by  the  administrator  for  the  sum  of,  &c.  April  34, 1845."  Signed 
by  the  magistrate.  Held,  thai  this  was  a  valid  judgment  against  the  ad- 
ministrator* 

One,  against  whom  a  judgment  before  a  magistrate  has  been  obtained,  can« 
Boi  attack  that  judgment  collaterally,  on  the  ground  that  be  was  not  duly 
served  with  process,  or  notified  of  the  day  and  place  of  trial.  But  to  avail 
himself  of  these  objections,  the  defendant  most  impeach  the  judgment  di- 
rectly by  application  to  the  magistrate  or  to  a  higher  tribanal  to  set  it  aaldo 
or  to  reverse  iU 

la  this  case,  in  an  action  npon  the  judgment,  the  defendant  cannot  plead  |»2effe 
adminiitravit,  being  fixed  with  assets  by  the  judgment. 

The  cases  of  Skittner  v.  Af oore,  2  Dev.  d&  Bat  152,  and  Burke  r.  Elliott,  4 
Jred.  35G,  cited  and  approved. 


Appeal  from  tho  Soperior  Court  of  Law  of  Wayne 
County,  at  the  Fall  Term,  1S47,  his  Honor  Judge  Manly 
presiding. 

The  plaintiff  issued  a  warrant  in  debt  on  a  note  against 
the  defendant  as  the  administrator  of  John  J.  Briggs,  de- 
ceased. It  was  returned  by  the  constable,  •*  Executed  ;** 
and  the  Justice  of  the  Peace  made  thereon  the  following 
entry :  "Jugment  confessed  to  the  officer  by  the  admin- 
istrator, Aaron  F.  Moses,  for  the  sum  of  fifteen  dollars 
with  interest  from  the  first  day  of  January,  1643,  and 
costs.  April  24,  1845.  Signedy  **L.  Cogdell,  J  P."  On 
the  same  paper  the  magistrate  made  further  entry :  *'Exe- 
cute  the  goods  and  chattels  of  the  deceased,  and  sell  to 
satisfy  the  above  judgment  and  costs.  April  24,  1845.*' 
Signed,  •*  L.  Cogdell,  J.  P.*' 

The  constable  returned  thereon  tiulla  Inma.  On  the 
10th  of  June,  1817,  the  plaintiff  brought  the  present  MTit 
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by  warrant  in  debt  on  the  above,  as  a  judgment,  suggest- 
ing a  devastavit,  and  seeking  to  recover  from  the  defen- 
dant de  bonis propriis  ;  and,  after  a  judgment  for  the  plain- 
tiff^ out  of  Court  and  appeals,  the  case  came  on  to  be  tried 
in  the  Superior  Court,  on  the  plea  of  nil  debetf  that  there 
was  no  such  judgment ;  and  fully  administered. 

For  the  defendant  it  was  insisted,  that  the  entry  on  the 
original  warrant  of  the  24th  of  April,  1845,  was  not  a 
judgment  by  the  magistrate,  but  simply  a  memorandum 
of  a  conversation  between  him  and  the  officer  and  nothing 
more :  And,  secondly,  that,  if  to  be  considered  a  judg- 
ment, i^  was  not  valid  against  the  defendant,  because  he 
was  not  summoned  to  appear  for  trial  at  any  particular 
time  or  place.  The  first  point  the  Court  reserved  by  con- 
sent of  the  parties.  On  the  other,  the  defendant  offered 
the  constable,  who  returned  the  warrant,  as  a  witness ; 
and  he  deposed,  that  he  did  not  give  the  defendant  notice 
of  the  time  and  place  of  trial ;  but  that  the  reason  was, 
that,  when  he  served  the  warrant,  the  defendant  told 
him,  he  did  not  wish  to  attend  the  trial,  and  was  willing 
a  judgment  should  be  rendered  against  him.  Upon  this 
evidence  the  Court  directed  the  jury  to  find  the  issues  for 
the  plaintiff*;  which  was  done.  But  the  Court,  being  af« 
terwards  of  opinion  for  the  defendant  on  the  point  re- 
served, set  aside  the  verdict,  and  ordered  a  nonsuit,  under 
the  agreement,  and  the  plaintiff*  appealed. 


Mordecaif  for  the  plaintiff*. 
Rusted^  for  the  defendant. 


RuFFiH,  C.  J.  The  Court  does  not  concur  with  the  opin- 
ions given  by  his  Honor.  The  proceedings  before  single 
magistrates  are  generally  informal,  and  the  Leg!  lature 
requires,  that  they  shall  be  favourably  considered,  if  they 
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ean  be  seen  to  be  substantially  safBcieDt.  It  seems  to  be 
straining  this  entry  most  unreasonably,  when  it  is  read 
as  nothing  more  than  a  memorandum  of  a  conversation 
between  the  magistrate  and  the  constable.  To  what  end 
would  a  memorial  be  made  of  such  a  conversation  t 
Would  the  Justice  have  thought  of  issuing  an  execution 
on  it  f  Or  can  we  understand  the  Justice  to  have  sup* 
posed,  that  the  constable  could  take  a  confession  of  judg* 
ment,  to  be  entered  by  the  magistrate  afterwards  ?  Is  it 
not,  rather,  to  be  understood,  that  the  Justice  meant  to 
say,  that  he  did  not  give  a  judgment  by  default,  but  that 
the  defendant  confessed  the  debt  to  the  constable,  and 
that  he,  the  magistrate,  gave  the  judgment  on  the  evi- 
dence of  the  Constable  T  This  last  seems  to  the  Court  to 
be  the  fair  and  reasonable  interpretation  of  what  was 
done  by  the  Justice.  The  entry  was  intended  as  a  judg* 
ment  by  some  one  ;  and  whether  the  magistrate  entered 
it  as  the  judgment  of  himself,  or  of  the  constable,  cannot 
be  seriously  doubted.  The  judgment  must  therefore  be 
reversed,  and  judgment  entered  for  the  plaintiff  upon  the 
verdict. 

What  has  been  said  is  sufficient  to  dispose  of  the  cause. 
Yet  we  think  it  incumbent  on  us  to  say  further,  that  the 
defendant  ought  not  to  have  been  allowed  to  attack  the 
judgment  on  the  other  ground,  that  ho  was  not  duly  served 
with  process,  or  notified  of  the  day  and  place  of  trial. 
Doubtless  those  are  proper  grounds  for  impeaching  the 
judgment ;  but  that  must  be  done  directly  upon  an  appli- 
cation to  the  magistrate,  or  to  a  higher  tribunal,  to  set  it 
aside,  or  reverse  it  for  that  cause,  and  is  not  open  to  the 
party  collaterally,  when  an  execution  is  issued  or  debt 
brought  oB  the  judgment.  Such  is  ooncluflively  eettled 
to  b^  the  law  in  respect  of  judgments  of  Courts  of  record. 
Skinn^n  V.  Moore,  2  Dev.  &  Bat.  152.  Burke  v.  ElUoU, 
4  Ired.  356.  k  is  true,  that  it  was  otherwise  at  common 
law  in  respect  of  the  proceedings  of  inferior  tribunals,  not 
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proceeding  according  to  the  course  of  the  common  law. 
Bat  that  has  been  altered  here  by  the  Rev.  St.  Ch.  31,  Sec. 
108 ;  which,  in  re-enacting  11,  4  Hen.  4  C.  23,  altered  it 
by  including  judgments  before  a  single  magistrate  having 
Jurisdiction  of  the  subject,  and  patting  them  on  the  same 
footing  with  those  in  a  Court  of  record  It  is  implied 
then,  until  the  judgment  be  set  aside  or  reversed,  that  the 
magistrate  found,  that  the  warrant  was  not  only  executed, 
but  duly  executed  by  the  appointment  of  some  certain 
day  and  place  of  trial ;  and  that  judgment  proves  itself 
to  be  right  and  the  matter  cannot  be  enquired  of  inci* 
dentally. 

It  is  to  be  farther  remarked,  that  the  plaintiff  is  entitled 
to  judgment  notwithstanding  the  verdict  is  silent  on  the 
issue  on  the  plea  of  plene  administramt^  for  that  plea 
was  immaterial  as  the  former  judgment  is  conclusive  of 
assets.  Erving  v.  Peters,  9  T.  R.  685.  Act  of  1828,  Reu^ 
St.Ch.M,Sec.25. 


Fn  CnuM.  Judgment  for  plaintiC 


Wft  SUPREME  COURT. 


PATRICK  McDowell  m.  Stephen  bradley. 

Wb«re  a  ptrty*  app«aIio(  from  the  County  to  the  Soporior  Coart,  hat  ifirtn 
liDt  ono  inraty  oo  hb  appeal  bond,  the  Soperior  Coort  may  anpply  thii 
defeat  by  pemiitting  the  appellant  to  pve  a  bond  with  two  eoretiee  in  tha 
latter  Cenrt. 

On  rach  a  bond  the  lame  summary  judgment  may  be  renderedi  aa  if  it  had 
been  regularly  taken  in  the  Conoty  Court. 

The  eaeeo  of  Ferguton  v.  MeCarter,  No.  Ca.  Term.  R.  107,  WalUee  r.  Cor* 
hit,  4  Ired.  45,  Fox  ▼.  SUele,  I  Law  Repoa  379,  and  Ro9$eau  t.  rAora* 

'  berry,  3  Law  Repoe.  443,  cited  and  approTod. 

Appeal  from  the  Superior  Court  of  Law  of  Edgecombe 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Battli 
presiding. 

This  suit  was  brought  in  the  County  Court,  and,  after 
a  verdict  and  judgment  against  the  plaintiff,  he  appealed 
to  the  Superior  Court ;  but  he  gave  bond  with  only  one 
surety.  At  the  term  at  which  the  transcript  was  filed,  the 
defendant  moved  to  dismiss  the  appeal,  because  there 
was  but  one  surety  to  the  appeal  bond.  The  plaintiff 
then  shewed,  that  the  defendant  had,  during  that  term, 
summoned  witnesses;  and,  by  leave  of  the  Court,  he  filed 
a  new  bond  with  two  sufficient  sureties  for  the  prosecu« 
tion  of  the  appeal.  Whereupon,  the  Court  refused  the 
defendant's  motion  ;  but  allowed  him  an  appeal. 


No  counsel  for  the  plaintiff. 
B.  F.  Moore^  for  the  defendant. 

RuFFiH,  C.  J.  The  Court  thinks  the  decision  of  his 
Honor  right.  No  weight  is  allowed  to  the  circumstance, 
that  the  derendant  took  out  subpoenas,  as  he  might  not 
then  have  known  of  the  deficiency  in  the  bond  ;  and  the 
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motion,  we  think,  is  in  dae  time  at  the  first  term  and  be- 
fore the  trial  begins.  It  is  not  within  any  of  the  cases,  in 
wbieh  it  has  been  held  that  the  appellee  waived  his  right 
to  a  better  bond  by  his  laches  ;  for  in  neither  of  them 
was  the  motion  at  the  first  term.  Ferguson  v.  Mc  Carter ^ 
No.  Ca.  T.  R.  107.  Wallace  v.  Corbit,  4  Ired.  45.  Un- 
less waived  by  his  delay,  the  statute  expressly  requires 
that  number  at  least ;  and  the  Court  would  have  been 
bound  to  dismiss  this  appeal,  if  such  a  bond  had  not  been 
given.  But  we  think  the  new  bond  was  an  answer  to 
the  defendant's  motion ;  for  it  fully  meets  the  purposes  of 
the  act  and  the  ends  of  justice,  by  effectually  securing  the 
appellee,  and,  substantially,  by  the  means  prescribed  in 
the  statute.  Although  the  proper  bond  was  not  taken  at 
the  proper  time,  yet  the  Court  has  the  power  to  supply 
the  omission ;  as  was  done  with  respect  to  certiorari 
bonds  in  the  cases  of  Fox  v.  Steele,  1  Law  Repos.  379, 
and  Rosseau  v.  Thomherry,  2  Law  Repos.  44115.  The  act 
of  1810,  Rev,  Stat.  ch.  4,  sec.  16,  requires  the  clerk  of  the* 
County  Court  to  take  the  bond,  as  in  cases  of  appeals, 
and  send  it  up  with  the  record  ;  yet  upon  a  motion  to 
dismiss,  for  the  want  of  such  a  bond,  the  plaintiff*  in  the 
certiorari  was  allowed  to  give  a  proper  bond  in  the  Supe- 
rior Court. 

It  was  argued,  that  this  plaintiff*  should  have  been  put 
to  his  certiorari;  because  on  the  bond  then  to  be  given, 
there  would  be  a  summary  judgment,  which  cannot  be 
on  the  present  one.  If  there  were  the  difference  in  the 
remedy  supposed,  it  does  not  follow  that  the  delay  and 
expense  should  be  thrown  on  the  plaintiff*,  which  would 
arise  from  dismissing  the  appeal.  But.  we  think,  the  ob- 
jection is  founded  on  a  mistake  as  to  the  remedy.  It  is 
clearly  in  the  power  of  the  Court,  to  require  from  time  to 
time  further  security  for  the  costs  from  the  plaintiff",  and 
the  sureties  in  the  new  bonds  are  bound  for  all  the  costs, 
at  whatever  period  accrued  ;  and,  certainly  since  the  Act 
of  1831,  Rev.  St.  Ch.  51,  Sec.   133,  they  are  liable  sum- 
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marily.    The  acts  giving  the  summary  judgmentfl,  h^lug 
remedial,  are  to  be  construed  literally,  as  aatborising 
jiid4:meDts  on  motion  upon  all  bonds,  given  at  any  stage 
of  the  case,  for  the  prosecation  of  a  suit  on  an  appeaL 
This  opinion  will  be  certified  to  the  Superior  Court 

FsR  CvRuiM.  Ordered  accordingly. 


STATE  TO  THE  USE  OF  ATKINSON  JEFFREYS  Vfc  THOMAS 

ULEA. 

A  ■bcriffeannot  apply  money  in  hia  hands,  whioh  he  has  collected  on  an 
•zeontion  in  fator  of  A.,  to  the  satisfaetion  of  an  exeeation  in  his  heads 
•gainst  B.,  thoagh  it  9eem9  he  may  loTy  an  ezeontion  on  monty  in  tho 
poasession  of  the  debtor. 

The  sasa  of  Overton  ▼.  AiU,  1  Marph.  47,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Caswell 
County,  at  the  Fall  Term,  1847|  his  Honor  Judge  Bailet 
presiding. ' 

Debt  on  the  bond  given  by  the  defendant  Lea,  as  sheriff 
of  Caswell.  The  breach  assigned  is  in  not  paying  to  the 
relator  a  sum  of  money,  collected  by  a  deputy  of  the  de- 
fendant on  a  JUri  facias^  on  a  judgment  of  a  Justice  of 
the  Peace,  in  his  favour  against  one  Palmer.  Plea,  con- 
ditions performed*  On  the  trial  the  defence  was»  that 
the  deputy  had  at  the  same  time  a  fieri  facias  on  a  judg* 
ment  of  a  Justice  of  the  Peace,  for  a  larger  sum  in  favour 
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of  Palmer  against  the  relator ;  and  that  on  receiving  the 
money  for  the  relator  on  his  execution,  he  applied  the 
same  to  the  satisfaction  of  the  execution  against  him. 
Upon  evidence  to  that  effect  the  defendant  prayed  the 
Conrt  to  instruct  the  jury*  that  he  was  not  liable  in  this 
action.  But  the  Court  refused  to  give  that  instruction ; 
and  directed  the  jury,  that  the  defendant  was  liable  in 
this  action  for  the  sum  collected  for  the  relator,  unless  he 
consented  to  the  application,  which  the  deputy  made  of 
ttke  money.  Verdict  and  judgment  against  the  defendant 
and  appeal. 

Moreheadf  for  the  plaintiff. 
E.  O.  Reads,  for  the  defendant 

RuFFiM,  C.  J.  It  seems  to  be  the  received  doctrine  in 
England,  that  money  cannot  be  taken  on  a  fieri  facias. 
It  has,  however,  been  laid  down  by  the  highest  Court  in 
this  country,  that,  when  in  possession  of  the  debtor,  it 
may  be.  Turner  v.  Fendatt,  1  Crouch  117.  On  that 
point,  we. believe,  that  case  has  been  generally  approved. 
It  also  determined,  that  the  sheriff  cannot  apply  to  the 
satisfaction  of  an  execution  against  a  person,  money, 
which  he  received  on  an  execution  in  favour  of  that  per- 
son. For,  until  it  be  paid  over  to  the  party  it  is  not  his 
goods.  The  Courts  have  exercised  a  jurisdiction,  where 
there  are  mutual  judgments  between  two  persons,  to  have 
one  set  against  the  other,  and  satisfaction  accordingly 
entered— especially,  when  one  of  the  parties  is  insolvent 
That  is  not  at  all  under  the  statute  of  se^off,  as  the  jndg* 
mmtM  are  already  existing,  and  the  opportunity  for  plead- 
ing the  set-off  has  passed*  It  is  an  instance  of  a  summary 
equitable  jurisdiction  over  suitors,  exercised  for  the  saving 
of  expenses  and  the  promotion  of  justice.  So,  too,  there 
have  been  cases,  in  which  money,  raised  on  an  execution 
for  a  person,  has  been  applied  by  the  Court  to  a  judgment 
there  against  that  person  or  to  an  execution  in  the  hands 
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of  the  sberiflT.  Bat  this  last  is  not  obligatory  on  the  Court 
in  ever}'  case.  Overton  v.  Hill^  1  Murp.  Indeed*  more 
recently  the  notion  seems  to  be  prevailing  in  England, 
that  it  ought  not  to  be  done  in  any  case.  Knight  v.  Crid- 
dU,  9  East.  48.  Williams  v.  Barr,  2  N.  R,  376.  How- 
ever that  may  be,  the  jurisdiction,  supposing  it  to  exist, 
belongs  to  the  Court  and  not  to  the  ministerial  officers. 
He  cannot  go  out  of  his  writ,  and  has  no  power  to  apply 
money,  which  he  owes  to.  or  Jias  received  for,  a  defendant, 
in  discharge  of  an  execution  against  him  or  his  property. 
There  is  no  authority  for  such  a  power  in  the  sheriff;  and 
that  of  Twmcr  v.  Feudally  is  a  most  respectable  one 
ogainst  it.  It  has,  moreover,  been  several  times  decided 
in  this  State,  that  money  thus  in  the  hands  of  a  sheriff 
cannot  be  attached.     Overton  v.  Hill,  I  Murph.  47. 

Pbr  Curiam.  Judgment  affirmed. 


SHEM  KEARNEY  o#.  ELIZABETH  JEFFREYS. 

In  prae^edingf  nnder  the  Act  directing  how  damtget  may  be  nooTtred  for 
iajory  done  by  atock  to  iscloaed  grounds,  if  one  of  th»  fmrtioa  appeal  U  the 
Coaoty  Court  from  the  judgment  of  the  magtotratOt  the  o«ae  moat  be  trie4 

by  a  jury  aa  la  other  inits.  and  there  can  theo  be  no  objection  received  to 
amy  irregularity  in  the  proceeding!  before  the  magbtrate. 

Appeal  from  the  Saprrior  Court  of  Law  of  Granville 
County,  at  the  Special  Term  in  November  1647,  his 
Honor  Judge  Battle  presiding. 
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Kearney  v.  J«ffr»ya» 

•  This  is  a  proceeding  under  the  Act  giving  damageSt 
to  the  owner  of  stock  which  has  been  injured  by  another. 
Rev.  St.  Ch.  48,  Sec.  8.  The  plaintiff  alleges,  that  his 
stock  has  been  injured  by  the  defendant,  within  her  en* 
closed  grounds,  or  by  others  acting  under  her  authority. 
JB*roin  the  assessment  made  by  the  magistrate,  and  free- 
holders, and  the  judgment  rendered  thereon,  the  defen- 
dant appealed  to  the  County  Court  and  from  the  judg- 
ment of  that  tribunal  to  the  Superior  Court.  In  each 
Court,  a  motion  was  made  by  the  defendant  to  quash  the 
proceedings  for  error.  The  error  assigned  in  the  case,  is, 
that  the  magistrate  in  his  warrant  designates  the  name 
of  one  of  the  freeholders,  to  be  summoned. 

In  the  Superior  Court,  the  motion  was  over-ruled. 
From  this  judgment,  she  was  allowed  to  appeal. 


McRae  and  Waddett^  for  the  plaintiff. 
Gilliam^  for  the  defendant. 


Nash,  J.  In  the  Act  of  '77  Ch.  121,  the  Legislature  de- 
clare, for  what  trespasses  committed  by  the  stock  of  one 
man  upon  the  enclosed  grounds  of  another,  the  latter 
shall  be  entitled  to  compensation  in  damages,  and  how 
they  shall  be  ascertained.  The  2nd  Sec  declares,  what 
shall  be  a  sufficient  fence  in  law,  to  give  the  owner  a 
right  of  complaint,  for  being  trespassed  on  ;  and  the  3rd 
directs,  that  upon  complaint  made  to  a  magistrate,  he 
shall  cause  two  freeholders  to  be  summoned,  who, 
together  with  himself,  shall  view  the  fence  ef  the  person 
complaining,  where  the  trespass  is  alleged  to  have  been 
committed,  and  ascertain  whether  it  is  such  as  the  law 
requires,  and  if  it  is,  what  damage  he  has  sustained,  and 
certify  the  same  under  their  hands  and  seals.  The 
damages,  so  assessed,  are  made  recoverable  before  any 
tribunal  having  cognizance  of  them.    The  4th  See.  makes 
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yroviaion  for  tbe  reeovery  ef  damages  by  the  owner*  for 
iqjiirjr  eomiaitted  to  it,  and  directs  the  same  pvoeeedingsi 
as  ia  the  8rd  See.  It  is  under  this  section,  that  these 
proceedings  have  been  instituted.  This  Act  gare  no  ap* 
peal  to  either  party.  The  report  made  by  the  magistrate 
and  the  two  freeholders,  was  conclusive.  Nelson  t, 
Aetooft,  2  Mur.  29B.  The  oppression  and  injustice,  which 
might  be  effected  under  a  proceeding  so  contrary  to  the 
principles  of  the  common  law,  came  under  the  considera* 
tion  of  die  Legiriatore  at  its  session  in  18S1.  CA.  9,  See. 
9f  9.  This  Act  changed  the  mode  of  obtaining  judgment 
Ibr  the  damages  assessed  by  the  magistrate  and  free* 
holders,  and  authorised  the  magistrate  to  give  a  judgment 
Ibrth  with,  if  the  damages  were  not  immediately  paid.  It 
also  removed  the  objectionable  feature  of  the  old  law,  by 
giving  the  right  of  appeal  to  either  party.  And  it  di- 
rects that  when  the  case  is  carried  into  the  County  Court, 
the  trial  shall  be  in  all  respects  de  novo  ;  the  parties  are 
permitted  to  plead,  and  issues  are  to  be  made  up.  as  in 
cases  of  actions  of  trespass.  This  provision  extends  to 
injuries  of  both  Icinds.  In  either  case,  the  cause  in  the 
appellate  Court,  becomes,  as  to  all  subsequent  proceed* 
ings,  a  regular  suit.  The  proceedings  before  the  magis- 
trate  and  the  freeholders,  then,  answer  no  other  purpose, 
than  as  the  foundation  of  bringing  the  case  into  Court, 
and  the  Court  could  take  no  notice  of  any  defect  in  the 
certificate  of  the  magistrate,  and  the  freeholders,  because 
it  is  superseded  by  the  appeal.  This  results  from  the 
special  provisions  of  the  Act  of '31.  But  it  does  not  fol« 
low,  that  the  party  considering  himself  aggrieved  by  the 
judgment  of  the  magistrate,  cannot  have  a  revision  of 
any  errors  in  the  proceedings  before  him.  Two  remedies 
are  provided  him,  if  any  does  exist  in  the  proceedings 
out  of  Court.  The  party  iqjured.  may  remove  his  case 
into  the  Superior  Court,  by  a  writ  of  false  judgment; 
where  tha  errors  complained  of  may  be  rectified ;  or,  if 
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ho  wishes  to  place  himself  apon  the  merits  of  his  caase.  and 
to  controvert  the  facts^  he  may  demand  a  trial  by  a  jury, 
in  the  way  pointed  out  in  the  Act  If  the  defendant  in 
this  case  had  chosen  the  former  course,  there  is  little 
doabt,  the  proceedings  would  have  been  quashed,  fbr  the. 
want  of  seals  to  the  certificates  of  the  magistrate  and 
freeholders.  Then,  as  to  the  alleged  defect  in  the  war- 
rant, while  it  is  admitted,  that,  in  every  case,  the  pro- 
cess, which  stands  in  the  place  of  a  declaration,  must 
show  a  case,  substantially  within  the  jurisdiction  of  the 
magistrate,  yet  we  think  the  particular  objection  here 
made,  cannot  avaiL  It  refers,  ezclosively,  to  the  mode 
of  designating  the  freeholders,  and,  therefore,  if  a  goo4 
objection  at  all,  is  immaterial  to  the  controversy  in  the 
present  stage  of  it,  since,  as  we  have  already  shown,  the 
proceedings  of  the  freeholders,  were  vacated  by  the  ap- 
peal. Consequently  it  is  of  no  importance  now,  how  thej 
were  summoned. 

We  see  no  error  in  the  interlocutory  judgment  «p* 
pealed  from. 

This  opinion  must  be  certified  to  the  Saperior  Court  itf 
Granville  County. 

Feb  Cubiam.  Ordered  accordingly. 
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Under  our  wreck  Uwi,  the  maiUr,  owner,  merchant  or  coneignee  of  wrecked 
Toawlfl  or  ether  property  has  a  right  to  take  poMoseion  of  them  and  diipoae 
of  them  ae  be  may  think  proper,  without  any  responsibility  to  the  wreek- 
niaftsr  for  commiseions  or  in  any  other  respect 


Appeal  from  the  Superior  Court  of  Law  of  Currituck 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  PBARaoir 
presiding. 

The  plaintiff  was,  by  the  County  Court  of  Currituck, 
duly  appointed  a  commissioner  of  wrecks  for  the  district 
No.  4,  and  in  the  year  1845,  while  acting  as  such,  the 
brig  Moon  was  wrecked  within  that  district.  The  plain- 
tiff demanded  of  the  defendant  Kinsey,  who  was  the 
captain,  to  be  allowed  to  take  into  his  custody  the  goods 
then  on  the  beach,  and  such  as  might  thereafter  be  saved 
from  the  wreck.  This  was  refused  by  the  captain,  who 
told  him,  he  could  save  the  goods  for  the  owners  himself, 
and  did  not  need  his  assistance.  The  plaintiff  never  did 
take  any  of  the  goods  into  his  custody,  but  they  were  all 
re*shipped  by  the  captain,  and  the  other  defendants  assisted 
him  in  so  doing.  The  action  is  brought  under  the  Act  of 
the  General  Assembly,  passed  at  their  session  of  1844-45, 
ch.  58. 

The  Court  instructed  the  jury  that  the  plaintiff  had  no 
right  to  any  commissions,  as  he  had  neither  taken  the 
wrecked  goods  into  his  possession,  nor  had  he  sold  them. 
But  under  the  Act  of  Assembly,  he  had  a  cause  of  action 
against  the  defendants,  for  any  interference  with  his 
rights  and  privileges  as  commissioner,  and  that  the  refu- 
sal to  let  him  take  into  his  charge  and  custody  the 
wrecked  goods,  was  such  an  interference.    Under  this 
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ohait;e  the  jury  found  a  verdict  for  the  plaintiff,  and  from 
the  judgment  thereon  the  defendant  appealed. 

Heath  and  Jordan^  for  the  plaintiff. 
A  Mooi^t  for  the  defendants. 

Nash,  J.  The  whole  case  turns  upon  the  construction 
to  be  given  to  the  Act,  under  which  the  action 
is  brought.  We  do  not  concur  with  his  Honor,  in  the ' 
view  he  has  taken  of  it.  The  4th  section  of  the  Act,  is 
as  follows :  ^  In  future,  the  commissioners  of  wrecks, 
shall  be  the  only  proper  persons,  to  take  charge  of,  ad- 
vertise, or  sell  any  vessel,  cargo,  or  other  wrecked  property, 
that  may  be  stranded  or  cast  on  shore,  in  their  respective 
districts ;  provided  that  the  owner,  captain,  merchant  or 
consignee,  or  their  agent,  may,  in  the  absence  of  the  com- 
missioner, &c.  take  charge  of,  or  sell,  or  remove,  such 
vessel,  cargo,  or  other  wrecked  property/'  The  5th  sec- 
tion, under  which  this  action  is  brought  provides,  **  and 
any  person,  who  shall  interfere  with  the  rights  and  privi- 
leges of  any  commissioner  shall  be  liable  to  such  com- 
missioner, in  an  action  on  the  case,  for  sach  damages  as 
the  commissioner  shall  sustain  by  reason  of  such  inter- 
ference. The  act  is  obvioasly  intended  to  prevent  any 
o£Bcious  intermedling  with  property  so- situated,  by  irre- 
sponsible persons.  The  commissioner  is  the  officer  of  the 
law,  to  take  the  property  into  possession,  and  see  justice 
done  the  owners.  If  others  have  assisted  in  saving  it,  in 
his  absence,  he  may  demand  it  of  them,  and  a  refusal  on 
their  part  to  deliver  it  is,  a  violation  of  his  rights,  for 
which  an  action  may  be  sustained.  But  by  the  proviso, 
in  the  4th  section,  recited  above,  the  master,  or  owner,  or 
merchant,  or  consignee,  is  not  such  an  officious  intermed- 
ler :  to  each  is  reserved  the  right,  in  the  absence  of  the 
commissioner,  to  take  charge  of  the  stranded  property. 
From  the  case  we  gather,  that  the  captain  did  take  pos- 
session of  the  goods  in  the  absence  of  the  commissioner, 
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for  it  states,  **  that  the  commiasioner  demanded  of  the  de* 
fendant  Kinsey,  who  was  the  captain,  to  be  aliowed  to 
take  into  his  custody  the  goods  Aco."  If  they  were  not 
already  in  the  possession  of  the  captain,  where  was  the 
necessity  of  any  demand.  If  however  the  goods  were  not 
actually  in  the  possession  of  any  one,  and  the  captain  or 
owner,  had  refused  to  suffer  the  plaintiff  to  take  them 
into  his  custody,  and  had  himself  taken  possession,  we 
do  not  believe  his  act  would  have  been  a  tortious  one. 
The  Act  of  Assembly  is  badly  drawn,  and  we  must  give 
to  it  such  a  construction  as  we  think  the  Legislature  in- 
tended, and  which  is  to  be  gathered  from  all  the  language 
they  use  and  the  purposes  of  the  Act.  The  goods  then 
were  rightfully  in  the  possession  of  the  defendant  Kinsey, 
who  was,  pro  hoc  vice,  the  owner.  Does  the  Act  re- 
quire him  to  deliver  them  up  to  the  commissioner 
upon  his  demand  7  Surely  not ;  to  what  purpose  should 
he  de  it  7  The  latter  part  of  the  same  section  provides 
that  **  every  commissioner  shall  receive  for  selling  any 
wrecked  property  five  per  cent  dec.  and  in  case  of  the 
removal  of  any  wrecked  property  by  the  owner,  mer- 
chant, consignee,  or  their  agent,  from  the  custody  of  any 
commissioner  without  a  sale,  the  commissioner  shall  re- 
ceive two-and-a-half  per  cent,  dec."  This  two-and-a-half 
per  cent  commissions  are  given  to  the  commissionert 
as  a  compensation  for  his  trouble  and  the  responsibility 
incurred  by  him  in  taking  possession,  or  custody  of  the 
property.  He  did  not  take  possession,  or  have  the  custody 
of  the  property,  $tnd  therefore  his  Honor  in  his  charge 
properly  instructed  the  jury,  that  he  was  not  entitled 
to  any  coounission.  But  he  further  instructed  them,  that 
he  was  entitled  to  an  action  against  the  defendants  for 
interfering  with  his  rights.  What  rights  7  The  only 
right  interfered  with  was  the  right,  as  it  is  alleged,  to 
take  the  property  out  of  the  possession  of  the  captain. 
And  for  what  purpose  7  Not  to  secure  them,  not  to  sell 
them,  but  simply  to  entitle  him  to  his  commissions  of  two 
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and  a  half  per  oent. ;  for  the  eaptain,  if  he  had  f!orren« 
dered  them,  was  at  liberty,  by  the  Act,  immediately  to 
withdraw  them  from  the  commissioner.  Sarely  such 
was  not  the  meaning  of  the  Legislature.  They  could 
not  have  intended,  to  take  from  the  unfortunate  owner  a 
portion  of  that  which  the  sea  had  spared,  and  he  had 
saved,  to  present  it  as  a  douceur  to  one,  who  had  ren* 
ddred  no  services  and  incurred  no  liability  in  saving 
the  goods. 

If  the  principle  contended  for  in  this  case,  on  the  part 
of  the  plaintiff,  be  correct,  it  will  lead  to  this  result ;  that 
all  the  commissioner  has  to  do,  is  to  arrive  after  the  goods 
have  been  all  saved,  by  the  captain  or  owner,  demand 
the  possession,  and  if  delivered  to  him,  he  immediately 
re-delivers  them  back,  and  pockets  his  commissions ;  if 
refused,  he  does  not  pocket  the  commissions,  eo  nominep 
but  damages  to  their  amount ;  for  the  rule  of  dam- 
ages would  be,  the  loss  he  would  sustain  by  the  non- 
delivery. 

We  cannot  believe  such  to  be  the  true  construction  of 
the  Act.  The  interference  intended  to  be  punished  by 
the  law,  in  damages,  is  an  unlawful  interference.  The 
act  of  the  captain  in  taking  possession  of  the  wrecked 
ph>perty,  in  this  case,  was  a  lawful  act,  and  he  was  not 
bound  to  surrender  them  to  the  plaintiff,  on  his  demand. 
His  refusal  to  do  so  was  no  interference  with  any  right 
or  privilege  secured  to  the  plaintiff,  and  the  other  defen- 
dants who  acted  under  his  authority  are  protected  by  his 
immunity.  The  act  was  intended,  not  for  the  benefit  of 
the  commissioners  of  wrecks,  but  for  that  of  the  owners 
of  the  property.  If,  when  the  goods  are  stranded,  there 
is  no  one  of  the  persons  enumerated  in  the  act  present^ 
the  law  places  the  property  in  the  hands  of  the  commis- 
sioner, and  no  one  can  rightfully  withhold  it ;  if  the  cap- 
tain or  owner  is  present,  and  chooses  to  save  the  property 
without  the  aid  of  the  commissioner,  it  cannot  be  the  in- 
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tention  of  the  Act*  to  forbid  their  so  doingt  or  to  punish 
them  if  they  do. 

Per  GcxBiAaf.    Judgment  reversed,  and  venire  de  novo 
awarded. 


THE  STATE  TO  THE  USE  OF  THE  COUNTY  TRUSTEE  OF 
BRUNSWICK  M.  ROBERT  W.  WOODSIDE  &  AL. 

Under  the  Acta  of  Asieinbly,  relatiDf  to  the  County  of  Bmnewioky  where  a 
najority  of  the  magiitratee  are  required  to  do  any  act  and  they  do  not  at- 
tend, Iboee  who  are  preaent  may  take  the  aheriff*!  bond  and  also  lay  tazee, 
and  do  all  other  thingi,  required  by  the  general  law  to  be  done  by  a  ma* 
jority  of  the  joeticee. 

Where  a  Coort  conaista  of  more  than  two  memben»  a  m^ority  ii  eompetent 
to  do  all  the  bnsiaetf.  which  the  Conrt  can  do,  when  all  the  memben  ara 
preeent,  udIom  the  Legislature  otherwise  direct. 

Although  the  Clerk  may  not  deliTer  to  the  sheriff  an  official  copy  of  the  lisl 
of  taxables,  yet  if  he  proceeds,  without  anch  official  list,  to  collect  tha 
taxee,  ha  and  hie  suretiee  on  his  bond  are  bound  for  the  amount  he  may  so 
collect ;  notwithstanding  he  could  not  ha?e  enforced  the  oallection  withoot 
■nch  certificate  from  the  clerk. 

Under  the  Act  of  1844,  Ch,  43,  See.  1,  any  acknowledgment  or  admisaioa 

*  of  the  sheriff  or  other  officer,  where  admissible  againet  him,  is  alio  admai- 
■ible  against  his  snretiee  in  an  action  an  their  official  bond. 

The  cases  of  The  State  t.  Lane,  4  Ire.  450,  Slade  t.  The  Owtmor^  3  Der. 
365,  and  Kelly  y.  Craig ^  5  Ire.  131,  cited  and  approved. 

Appeal  from  the  Saperior  Coart*of  Law  of  New  Hano* 
yer  County,  at  the  Spring  Term,  1847,  his  Honor  Jadgo 
Battlb  presiding. 
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This  was  an  action  of  debt  upon  the  official  bond  of 
the  defendant,  as  sheriff  of  the  Coanty  of  Brunswick. 

The  defendant,  Woodside,  wasthesheriff  of  the  county 
of  Brunswick,  whose  duty  it  was,  to  collect  the  county 
taxes  for  the  year  1842.  The  action  is  brought  on  his 
official  bond,  against  him  and  his  sureties,  the  other  de« 
fendants.  Two  breaches  are  assigned  :  one,  for  collect- 
ing and  not  paying  over  to  the  relator,  the  county,  poor, 
and  school  taxes.  Secondly,  for  failing  to  collect  and 
pay  over.  Upon  the  trial,  the  relator,  in  order  to  show 
the  assessment  of  taxes  for  the  year  1842,  produced  the 
records  of  the  March  Term,  1842,  of  the  County  Court  of 
Brunswick,  from  which  it  appeared,  that  three  magis- 
trates only,  were  on  the  bench,  when  the  taxes  were  laid 
for  that  year.  To  show,  that  the  defendant,  Woodside, 
had  duly  received  the  list  of  taxables,  the  relator  proved, 
that  a  copy  of  it  had  been  handed  to  him,  from  the  clerk 
of  the  County  Court,  but  that  it  was  not  signed,  or  in  any 
other  way  authenticated  by  him*  This  evidence  being 
objected  to,  it  was  proved,  that  the  defendant,  Woodside, 
had  acknowledged,  that  he  had  received  the  taxes  for  that 
year,  and  had  failed  to  pay  them  over.  On  the  part  of 
the  defendants,  it  was  objected  ;  firsts  that  it  required  a 
majority  of  the  magistrates  of  the  county  to  lay  the  taxes^ 
and,  as  only  three  were  on  the  bench,  at  the  time  the 
taxes  were  laid  in  1842,  the  assessment  was  illegal,  and, 
in  fact,  no  taxes  were  assessed  for  that  year.  Secondly^ 
if  the  taxes  were  legally  laid,  the  only  warrant  or  au« 
thority,  which  the  sheriff  could  have  to  collect  them,  wa« 
a  copy  from  the  list  filed  in  the  office  of  the  County  Court 
Clerk,  and  properly  authenticated  by  him;  without 
which  he  could  not  collect.  And  thirdly^  that  his  ao- 
knowledgment,  as  above  stated,  could  not  dispense  with 
the  copy  of  the  tax  list,  nor  was  it  any  evidence  against 
the  sureties. 
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The  Court  being  of  opinion  with  the  defendanti*  the 
plaintiff  submitted  to  a  judgment  of  non  suit,  and  ap- 
pealed to  this  Court. 

IredtUt  for  the  plaintiff. 
Strange^  for  the  defendants. 

Nash,  J.  We  do  not  concur  with  Lis  Honor,  in  the 
view  he  took  of  this  case.  The  first  objection  urged  by 
the  defendants,  was  fully  answered  by  the  plaintiff.  By 
an  Act,  passed  in  the  year  1831,  Ch.  154,  Sec.  l,the  Court 
of  Pleas  and  Quarter  Sessions  of  Brunswick  county,  are 
required  to  arrange  themselves  in  classes  of  five  persons, 
for  the  purpose  of  holding  the  terms  of  the  said  Court. 
By  the  3rd  section  it  is  enacted,  *'  that  the  Justices  ap- 
pointed under  this  Act*  to  hold  the  said  County  Courts, 
shall  be  competent  to  do,  and  perform  any  matter,  and 
exercise  all  the  power  and  authority,  which,  by  the  ex- 
isting laws  of  this  State,  seven  Justices  are  authorised 
to  do,"  &c. 

By  the  6th  section,  it  is  provided,  *'  that  in  any  case, 
where  (by  the  existing  law)  a  majority  of  the  magistrates 
are  required,  and  do  not  attend,  those  who  are  present, 
may  proceed  to  take  the  sheriff's  bonds,  and  do  any  other 
business f  that  a  majority  is  required  to  do^  which  shall  be  as 
validf  as  if  done  by  a  majority  of  said  Justices.**  This 
Act  would  seem  to  be  sufficiently  explicit.  When  a 
Court  consists  of  more  than  two  members,  a  majority  is 
competent  to  do  all  the  business,  which  the  Court  can  do 
when  all  the  members  are  present,  unless  the  Legislature 
otherwise  direct.  State  v.  Lane^  4  Ired.  450.  But  to  re« 
move  all  doubt,  if  any  should  exist,  by  the  Act  of  1835, 
CA.  43,  Sec*  4,  it  is  specially  provided,  ''that  the  Justices 
appointed  under  this  Act,  to  hold  said  Courts,  or  a  ma^^ 
jority  of  them,  shall  be  competent  to  do,  and  perform  any 
matter,  and  exercise  all  the  authority  and  power,  which 
by  the  existing  laws  a  majority,  or  seven  magistrates  are 
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required  to  do."  By  the  Acts  of  1790»  CA.  331,  Sec.  1, 
ahd  1614,  CA.  872,  Sec.  18,  a  majority  of  the  acting  Jos* 
ticesof  the  county,  were  required  to  be  present,  to  lay 
the  county  taxes,  and  these  two  Acts  were  embodied  to- 
gether into  one  Act  in  1836,  and  in  that  form  are  re- 
enacted.  Rev.  St.  Ch.  28,  Sec.  I.  Bat  the  Acts  of  '31 
and  '35  were  not  affected  by  the  Act  of  '30,  for  it  is  pro-* 
vided,  ''that  no  Act  of  a  private  or  local  character,  &c., 
shall  be  construed  to  be  repealed"  by  it.  Rec.  Si.  Ch.  1, 
Sec.  8.  The  Acts  of '31,  and  '35,  are  local  laws,  and  are 
in  foil  force  in  the  county  of  Brunswick,  and  the  tax  laid 
by  the  Court  in  1849,  was  legally  assessed. 

We  think  the  second  objection  made,  on  the  part  of  the 
defendants,  is  equally  untenable  as  the  first,  so  far  as  the 
question,  involved  in  this  case,  is  concerned.  It  is  made 
the  official  duty  of  the  several  sheriffs  of  the  State,  to 
collect  the  taxes  within  their  respective  counties,  Rev. 
Siatch.  102,  sec.  48,  and  the  several  clerks  of  the  County 
Courts  are  required,  within  a  limited  time,  to  make  out 
and  deliver  to  the  sheriff  of  his  county,  '*  a  fair  and  ac- 
curate copy  of  the  returns  made,  designating  therein  the 
separate  amount  of  taxes  due,  and  accruing  from  each 
species  of  property,  and  the  amount  due  from  each  indi- 
vidual." To  enable  the  sheriff  to  enforce  by  distress 
the  collection  of  the  taxes,  from  the  individual,  who  has 
given  in  his  property,  as  required  by  law,  he  must  be  pro* 
vided  with  a  copy  of  the  returns  in  the  office  of  the  clerk, 
duly  certified  by  the  clerk,  that  the  tax-payer  may  see 
the  amount,  which  he  is  bound  to  pay ;  otherwise  ho 
may  refuse  to  pay,  and  the  sheriff  cannot  distrain  his 
property ;  the  certified  copy,  is  his  warrant  of  distress  to 
collect  the  taxes,  Slade  v.  the  Governor^  3  Dev.  Z^S* 
Kelly  V.  Craigf  5  Ired.  ISl ;  and  it  is  the  duty  of  the 
sheriff  to  apply  to  the  clerk  in  proper  time  for  such  a 
copy.  But  it  is  not  necessary  for  him  to  have  the  copy, 
so  certified,  to  enable  him  to  receive  the  taxes ;  or  indeed 
any  copy.    Any  individual  may,  if  he  please,  pay  to  the 
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sheriff  the  amount  of  his  taxes,  and  his  receipt  will  be  a 
safficient  discharge,  and  will  be  sufficient  to  charge  the 
sureties  of  the  sheriff,  and  make  them  answerable,  be^ 
cause  the  citizen,  by  reference  to  the  returns  in  the 
clerk's  office,  may  see  what  amount  of  taxes  is  due  from 
him;  and  the  sheriff  is  the  only  person  who  can  rightfully 
receive  them. 

On  the  third  point,  we  think,  the  defence  fails.  The 
1st  section  of  the  43d  chapter  of  the  act  of  1844,  provides, 
**  that  in  actions  brought  upon  the  oflScial  bonds  of  she- 
riffs, and  other  public  officers,  &c.  when  it  may  be  nece^* 
sary  to  prove  any  official  default  of  any  of  the  said  offi- 
cers, any  receipt  or  acknowledgment  of  such  officer,  or 
any  other  matter  or  thing  which,  by  law  would  be  admis« 
sible,  and  competent,  for,  or  toward  proving  the  samot 
against  such  officer  himself,  shall,  in  like  manner,  be 
admissible  and  competent,"  against  his  sureties  in  any 
action,  where  they  are  defendants.  It  cannot  be  ques- 
tioned,  that  the  acknowledgment  of  the  sheriff,  Woodside, 
was  admissible  against  him,  and  therefore  it  was  equally 
competent  against  his  sureties. 

!PsR  Curiam.  Judgment  reversed,  and  a  venire  de  novo 
awarded. 
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Where  in  a  lease  for  a  fishery,  it  ii  itipalated  that  the  lessor,  as  a  eoosidera- 
tion  for  the  lease,  shall  be  entitled  to  all  the  ofial,  the  lessees  may  put  up 
their  fish  wAo/e,  so  as  to  leave  no  offal,  there  being  no  stipulation  in  the 
lease  that  the  fish  should  be  cut,  and  no  general  custom  proved  that  th« 
fish  put  up  at  such  fisheries  were  usually  cut 

Where  the  meaning  of  a  word  in  a  covenant  is  to  be  explained  by  a  custom* 
the  custom  must  be  proved  to  be  so  general,  that  the  parties  to  the  con- 
tract  must  be  presumed  to  have  reference  to  it. 

Nothing  is  offal  at  a  fishery,  which  is  fit  for  food,  and  is  consumed  or  sold 
for  that  purpose. 

Appeal  from  the  Superior  Court  of  Law  of  Perquimons 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Pearson 
presiding. 

This  is  an  action  of  covenant,  contained  in  a  lease, 
granted  by  the  plaintiff,  Read,  to  the  defendant,  Gran- 
berry,  in  the  year  1837.  Read  leased  to  Cranberry  a 
Fishery,  adjacent  to  his  farm,  on  Chowan  river,  and 
Cranberry  covenanted  as  follows :  ^  And  I,  the  said  Jo- 
siah  Cranberry,  do  for  myself,  my  heirs,  and  assigns, 
promise  and  bind  ourselves,  that  the  said  Wilson  Read 
sliall  have  and  et\joy,  for,  and  in  consideration  of  the 
above  named  privileges,  all  the  offal  of  said  beach,  &c." 
Two  breaches  were  assigned  as  follows— ^r«r,  that  the 
defendant  had  not  permitted  the  plaintiff  to  haul  all  the 
offal  off  the  beach,  and  secondly^  that  the  defendant  had 
diminished  the  quantity  of  offal,  by  putting  up  in  gross, 
without  cutting  and  trimming,  seven  hundred  barrels  of 
herrings  during  the  fishing  season  of  1845.  Nixon  was 
a  partner  with  Cranberry  in  the  lease.  On  the  part  of 
the  defendants  it  was  insisted,  that  they  had  a  right  to 
put  up  as  many  herrings  in  gross,  as  they  thought  proper. 
To  rebut  this  defence,  the  plaintiff  contended,  that  in  the 
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year  1837,  wbea  the  covenant  was  executed  and  always 
before  that  time,  the  practice  of  the  fisheries  on  the  Albe- 
marie  soand»  and  its  tributaries,  where  this  fishery  is 
situated,  was  to  cut  and  trim  all  the  herrings  that  were 
put  up.  In  order  to  establish  the  existence  of  this  cus* 
torn,  the  plaintiff  introduced  two  witnesses ;  by  one,  he 
proved,  that,  previous  to  1837,  such  was  the  custom  at 
two  specified  fisheries,  on  that  sound,  both  when  leased 
out  and  when  worked  by  their  owners  ;  but  in  neither 
case  was  the  witness  able  to  testify,  that,  when  leased, 
the  herrings  were  cut  and  trimmed  at  those  fisheries,  un- 
der a  covenant  in  the  lease  or  under  any  general  custom, 
lie  further  stated,  that  there  were  many  other  fisheries 
on  the  Albemarle  sound,  but  he  bad  no  knowledge  of  any 
such  custom  or  practice  at  them.  The  other  witness 
proved,  that,  previous  to  1840,  he  had  very  little  knowl* 
edge  of  the  fishing  business ;  that  it  was  not  until  1849, 
that  the  fishermen  commenced  putting  up  gross  herrings, 
but  it  was  admitted,  that,  before  1887,  the  fishermen  did 
put  up  what  are  called  roe-herrings  for  family  use  which 
were  not  cut  or  trimmed. 

The  defendants  insisted  that  there  was  no  such  am* 
biguity  in  the  lease,  as  to  authorise  the  introduction  of 
parol  evidence  of  any  usage  or  custom  to  explain  it ;  and 
that  there  was  no  evidence  of  any  usage  or  custom,  that 
would  give  to  the  words  of  the  lease,  an  artificial  mean- 
ing; that  the  word  offal  had  a  precise  and  definite  mean- 
ing,.  and  that  there  was  no  evidence  to  authorise  the 
jury^to  infer  that  it  was  used  in  the  covenant  in  any 
other  sense. 

His  Honor  instructed  the  jury  that  the  word  ^'q^Z," 
used  in  this  lease  might  be  explained  by  evidence  of  the 
custom  of  cutting  and  trimming  fish,  that  were  caught  at' 
the  fisheries  on  the  Albemarle  sound,  at  and  before  the 
date  of  the  lease  ;  that  it  was  in  evidence  before  them, 
that,  at  and  before  the  date  of  the  lease,  it  was  the  ens* 
tom  at  the  large  fisheries  on  that  sound  for  the  fishermen 
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to  cot  and  trim  all  the  herrings  they  caught,  except  a 
few  barrels  of  roe-herrings,  put  ap  for  family  use ;  that 
it  was  for  them  to  say  whether  the  evidence  proved  the 
custom,  or  whether  the  contract  was  not  made  in  re- 
ference to  such  usage ;  if  they  did,  they  would  find  for 
the  plaintiff. 

There  was  a  verdict  for  the  plaintiff  and  from  the  judg- 
ment  the  defendant  appealed. 

Iredellt  for  the  plaintiff. 
A.  Moore^  for  the  defendant. 

Nash,  J.  We  think  his  Honor  erred  in  his  instructions. 
.  The  word  qfalt  if  not  in  general  a  word  of  art,  may  be 
such  in  the  relation,  in  which  it  is  used  in  this  particular 
business,  and  therefore,  may  admit  of  parol  evidence  to 
show,  in  what  sense,  according  to  the  custom  of  fishing, 
it  is  used.  But  here  there  can  be  no  pretence,  that  there 
was  any  evidence  of  a  general  custom  among  the  fisher* 
men,  upon  the  subject  Two  witnesses  were  examined 
to  this  point.  The  first  stated,  that  for  nine  years  before 
1887,  he  had  lived  as  an  overseer  upon  a  plantation,  to 
which  was  attached  a  fishery,  which  was  under  lease 
during  a  portion  of  that  time ;  and  that  both  the  lessee, 
and  the  owner,  after  the  expiration  of  the  lease,  were  in 
the  habit,  or  custom,  of  cutting  and  trimming  the  herrings 
for  market ;  and  that  the  same  custom  existed  in  an  ad* 
joining  fishery,  but  he  expressly  stated  that  be  did  not  know, 
whether  the  lessees  of  those  fisheries,  cut  and  trimmed 
their  herrings,  **  in  conformity  to  an  existing  custom,  or 
in  execution  of  the  terms  of  their  lease.''  He  further 
stated  ^  that  there  were  many  other  fisheries  on  the  Albe* 
marie  sound,  but  that  he  had  no  acqaaintance  with  any 
practice  observed  at  them  of  cutting  and  trimming  all 
the  herrings  caught  at  them.''  The  other  witness  stated, 
'^that,  previous  to  the  year  1840,  he  had  very  Utile  ae* 
quaintancei  with  the  fishing  business,  and  that  it  was  not 
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until  1842,  that  the  fishermen  began  to  put  np  fish  in 
gross."  Neither  of  these  witnesses  prove  the  existence 
of  any  general  custom  upon  the  subject.  Out  of  the 
many  fisheries  on  the  Albemarle,  the*plaintifF  has  selected 
two,  how  near  to  the  one  leased  by  the  defendant,  is  not 
stated,  and  asks  to  hold  them  bound  by  the  course  pursued 
at  them.  The  second  witness  knows  nothing  of  any  cus- 
tom of  any  kind  previous  to  1840.  If  the  above  evidence 
was  properly  received  by  the  Court,  it  certainly  was  not 
such  as  would  authorise  the  jury  in  finding  the  existence 
of  any  such  general  custom,  as  would  control  the  plain 
and  natural  import  of  the  words  used  in  the  lease.  Nor 
is  there  any  thing  in  the  case  to  show,  if  such  a  custom 
did  exist,  that  it  was  so  general,  that  the  parties  in  con- 
tracting this  lease,  must  be  presumed  to  have  had  re- 
ference to  it.  3  Pk.  on  Ev.  1410  and  1412.  Hcald  v. 
Cooper,  3  Greenleaf  32,  cited  there.  What  then  is  the 
natural  meaning  of  the  word  offal  ?  The  best  Lexico- 
graphers  define  it  to  be,  "  waste  meat,  carrion,  refuse, 
that  which  is  thrown  away  as  of  no  value,  or  fit  only  for 
beasts."  When  used  in  a  covenant  of  this  kind,  it  musrt 
mean,  that  portion  of  the  product  of  the  seine,  which  is 
not  used  for  food,  and  all  the  portion  of  that  which  is 
used  for  food,  and  which  is  taken  from  it,  in  preparing 
it  for  market,  or  merchantable  fish,  as  by  exposure,  has 
become  unfit  for  such  use.  Thus  it  often  happens  that 
many  fish  are  caught,  which  are  not  fit  for  food ;  and, 
very  often  from  the  great  abundance  that  are  caught^ 
many  become  spoilt ;  all  these,  as  well  as  the  cuttings 
and  trimmings  are  offal;  and  these  constituted  what  the 
defendants  covenanted  the  plaintifi*  should  enjoy.  We 
consider  nothing  as  offal  at  a  fishery,  which  is  fit  for  food, 
and  is  consumed  or  sold  for  that  purpose.  Have  they 
been  guilty  of  the  first  breach  assigned  in  the  plaintiff's 
declaration  ?  We  think  not.  Is  the  second  breach  sus- 
tained, by  proof  that  in  barrelling  their  fish  whole,  they 
have  violated  their  contract  ?    We  see  no  restriction  in 
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the  covenant,  as  to  the  mode  of  preparing  their  fish  for 
market.  It  is  proved  by  the  plaintiff^  that,  all  the  fish, 
caught  previous  to  1837,  were  not  cut  and  trimmed,  for 
many  were  barrelled  as  roe-herrings  for  family  use* 
Herrings  so  put  up  are  neither  cut  nor  trimmed.  They 
do  not  therefore  furnish  near  so  much  ofial,  as  those 
which  are  so  prepared  for  market  What  if  the  defen* 
dants,  instead  of  putting  up  a  few  barrels  of  roe-herrings, 
had  so  prepared  for  market  all  that  were  fit  for  such  pur* 
pose ;  would  it  have  been  a  violation  of  his  covenant, 
even  though  one  half  or  two  thirds  of  all  he  caught,  were 
so  prepared  ?  Certainly  not ;  and  yet  the  profits  of  the 
plaintifi*  would,  in  that  case,  be  as  much  diminished,  as 
they  are  now,  according  to  his  complaint. 

We  are  of  opinion,  that,  under  their  lease,  the  defen- 
dants had  a  right  to  prepare  their  fish  for  market,  in  any 
way  their  own  interest  might  dictate ;  and  that  in  bar* 
relling  them  in  gross,  they  have  not  violated  any  right 
which  the  plaintiff*  has  reserved  to  himself.  The  plaintiff 
might,  if  he  had  so  chosen,  have  expressed  in  the  cove- 
nant in  what  manner  the  fish  should  be  prepared  ibr 
market  They  were  his  property,  and  the  defendant 
could  not  have  thrown  them  away  unless  the  plaintiff 
had  been  guilty  of  unnecessary  delay  in  removing  them, 
nor  have  given  them  away,  or  sold  them,  or  in  any  man* 
ner  appropriated  them  to  his  own  use. 

Per  Curiam.  Judgment  reversed,  and  a  venire  de  novo 
awarded. 
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la  Mu  aeiioB  upon  a  gnaranty  in  the  folio  wing  words :  •'  Tbia  ia  to  eartify 
that  I  pan  over  the  following  notes  to  S.  A.  for  Taloe  receiTsd,  and  I  agraa 
to  make  them  good,  should  any  of  them  not  be  so,"  (namiag  the  notes)  ; 
Held,  that  this  was  a  guaranty,  not  only  that  the  notes  were  good  at  the 
lima  they  were  passed,  bnt  that  they  would  be  good,  when  payment  ahovld 
be  reqaiiad  in  a  reasonable  time. 

Even  if  this  were  a  contract  within  the  statute  of  frauds,  Rev.  Stat  e.  50,  a. 
10,  it  would  not  be  requisite,  that  the  written  contract  should  set  forth  the 
particular  consideration  ;  but  to  this  contract  the  statute  does  not  apply. 
It  is  a  dsbt  of  the  defendant  himself,  arising  upon  a  new  and  original  oon» 
aidaration  of  loas  to  the  plaintiff  and  benefit  to  the  defendant  by  means  of 
the  contract  between  these  parties. 

Notwithstanding  gross  negligence  in  the  holder,  the  guaranty  will  be  con- 
tinued or  revived  by  a  new  promise,  made  with  a  full  linowledge  of  the 
ffteta. 

Tlia  oontraot  of  guaranty  is  not  like  that  of  indonement  in  the  strictness  of 
their  conditions  to  be  observed,  or  in  the  consequence  of  their  non-obsar* 
vance.  A  guarantor  is  not  discharged  simply  by  the  negligence  of  the 
•ther  party,  bnt  he  roust  also  shew  a  loss  by  it:  if  a  particular  loss,  he  is 
atanerated  pro  tanto  .*  if  no  loas,  he  remains  liable  for  the  whole  debt 

The  oases  of  MilUr  v.  Irvine,  1  Dev.  &  Bat.  103,  Cooper  v.  Ckmnberwt  4 
Dev.261,  Adeock  ▼.  FUming,  2  Dev.  4"  Bat.  233,  and  Smith  v.  Morgan, 
3  Dev.  511,  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Sampson 
Connty,  at  the  Spring  Term  1847,  his  HoDor  Judge  Battle 
presiding. 

This  is  an  action  upon  a  guaranty  of  the  note  of  David 
Underwood,  which  the  defendant  passed  to  the  plaintiff's 
intestate  in  part  payment  for  his  crop  of  cotton,  and  was 
tried  on  the  general  issue.  The  guaranty,  is  in  these 
words: 
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''Clinton,  May  tat,  1840. 
This  is  to  certify,  that  I  pass  over  the  following:  notes 
to  Street  Ashford  for  value  received,  and  I  agree  to  make 
them  good,  shoald  any  of  them  not  be  so.  One  note  of  J. 
S.  Chesnat  for  8136  05.  One  note  on,  &c.  The  above 
notes  are  made  payable  to  me.'' 

(Signed,)  **  JOHN  ROBINSON-'' 

It  appeared  upon  the  trial,  that  Ashford  issued  a  writ 
against  Underwood,  in  the  name  of  the  defendant,  on  the 
note  in  question,  on  the  4th  of  February,  1841,  returnable 
to  the  Coanty  Court,  on  the  third  Monday  of  that  montb» 
and  that  it  was  not  executed  in  consequence  of  Under- 
wood's having  gone  out  of  the  county  on  business.  The 
plaintiff  gave  evidence,  that  an  alias  was  issued,  and 
that  the  defendant  was  about  serving  it,  and  was  pre- 
vented by  the  present  defendant,  who  told  him  not  to  do 
so,  as  Underwood  was  insolvent,  and  he,  Robinson,  would 
have  to  pay  the  debt,  and  did  not  wish  to  be  put  to  any 
further  costs. 

Afterwards  the  plaintiff  brought  another  suit  against 
Underwood,  and  got  judgment  in  November  1841,  but 
was  unable  to  levy  the  money,  as  all  Underwood's  pro* 
perty  was  sold  under  executions  on  the  15th  of  April, 
1841,  and  he  was  afterwards  insolvent  The  defendants 
afterwards  mentioned  to  the  sheriff,  that  he  made  himself 
liable  for  the  debt  through  ignorance,  and  he  sent  word 
to  the  plaintiff,  that  he  would  still  pay  it,  if  the  plaintiff 
would  take  a  certain  claim  on  another  person.  The 
plaintiff  declined  doing  so,  and  demanded  the  money  from 
Robinson,  who  refused  to  pay  it ;  and  this  action  was 
brought  in  February  1848. 

The  counsel  for  the  defendant  contended,  that,  as  the 
guaranty  did  not  express  the  consideration  on  which  it 
was  given,  it  was  void  under  the  statute  of  frauds.  But 
the  Court  held  otherwise.  He  further  insisted,  that  the 
defendant  had  only  bound  himself  for  the  solvency  of 
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Underwood,  at  the  time  the  guaranty  was  given ;  and 
that,  as  he  did  not  fail  until  nearly  a  year  afterwardst 
this  action  would  not  lie.  And  also,  that  the  defendant 
was,  at  all  eyents,  discharged  for  the  want  of  due  dili- 
gence of  the  plaintiff,  and  his  intestate,  in  endeavoring  to 
collect  the  money  from  Underwood. 

The  Court<4nstracted  the  jury,  that,  by  the  proper  con- 
structioor  of  the  contract,  the  defendant  was  bound  to 
make  good  the  notes,  provided  the  plaintiff  could  not  col- 
lect them  by  due  diligence.  The  Court  further  stated  to 
the  jury,  that  the  plaintiff  had  been  guilty  of  laches  in 
fespect  to  Underwood's  note,  which  would  prevent  a  re- 
covery from  the  defendant,  unless  they  should  find  from 
the  testimony,  that  he  had  waived  his  right  to  take  ad- 
vantage oi  it,  and  that,  if  they  should  believe  the  evi- 
dence, that  he  did  so  waive  his  right,  and  promise  to  pay 
the  debt,  the  plaintiff  ought  to  recover.  Verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Badger^  for  the  plaintiff* 
Strange^  for  the  defendant. 

RuFFiN,  C.  J.  If  this  were  a  contract,  within  the  Act 
for  the  prevention  of  frauds.  Rev.  StaL  ck.  50,  see.  10«  It 
would  not  be  requisite  that  the  written  contract  should 
set  forth  the  particular  consideration,  but  it  is  sufficient 
to  aver  and  establish  it,  by  proof  aliunde.  Miller  v.  ir- 
imie,  1  Dev.  &  Bat.  103.  But  this  is  not  a  case  within 
the  Act  Although,  in  one  sense,  it  is  a  promise  to  an. 
swer  the  debt  of  another,  yet  it  is  not  simply  and  merely 
that,  but  is,  in  another  sense,  the  debt  of  the  defendant 
himself,  arising  upon  a  new  and  original  consideration  of 
loss  to  the  plaintiff,  and  benefit  to  the  defendant,  by  means 
of  the  contract  between  these  parties.  To  such  promi- 
ses the  Act  does  not  apply;  and  the  defendant's  oial 
engagement  would  have  bound  him.  Cooper  v.  Cham^ 
bers^  4  Dev.  USi,  Adcock  v.  Firming,  2  Dev.  &  Bat,  «a3, 
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DeWolfe  v.  Rabaud.  1  Peters'  R.  476, 8  Kent's  Com.  122, 
5th  Edit. 

The  meaning  of  the  guaranty  cannot  be  doubted  for  a 
moment.  It  is  said,  that  "  not  be  so/'  restricts  the  guar- 
anty to  the  solvency  of  the  debtors  at  the  time  of  the 
contract  But  an  agreement  '*  to  make  a  debt  goad f  should 
it  not  be  so,"  taken  even  literally,  is  not  merely  an  en- 
gagement that  it  is  good  at  the  moment  of  speaking. 
The  party  is  to  answer,  *'  should  the  debt  not  be  gooJ." 
When  7  Why,  certainly,  when  payment  shall  be  required 
in  a  reasonable  time.  The  intention  was,  that  if  the 
money  could  not  be  collected  from  the  debtor  by  due  dili- 
gence, then  the  defendant  should  make  the  note  good, 
that  iSt  by  paying  the  money  himself. 

Upon  the  other  point,  the  Court  may,  perhaps,  be 
unable  to  administer  strict  justice  between  the  parties, 
by  reason  of  the  omission  of  the  plaintiff  to  set  forth, 
in  his  exception,  the  period,  at  w^hich  Underwood's  note 
came  to  maturity;  so  that  it  might  be  seen,  whether 
the  plaintiff  has  discharged  the  defendant  by  his  laches. 
Upon  the  supposition  that  he  had,  we  do  not,  indeed,  sea 
any  error  in  the  opinion  given  by  the  Court,  that,  if  the 
evidence  were  believed,  he  had  waived  the  laches,  and 
bound  himself  by  his  interference  with  the  proeeedinga 
against  Underwood,  and  his  voluntarj'  promise  to  pay  the 
debt,  without  any  further  proceedings  of  the  plaintiff* 
The  defendant  knew  all  the  facts,  when  the  note  fell  due, 
and  was  transferred,  when  the  suit  was  brought,  and  the 
insolvency,  at  that  time,  of  Underwood.  It  is  a  settled 
rule  in  respect  to  the  undertaking  of  an  endorser,  that  his 
promise,  with  a  knowledge  of  the  facts,  binds  him,  though, 
but  for  the  promise,  he  would  be  discharged  by  the  laches 
of  the  holder.  It  is  not  seen  that  there  can  be  a  distinc- 
tion  in  that  respect  between  a  liability  upon  an  endorse- 
ment of  a  note  and  upon  a  guaranty  of  it  by  a  separate 
instrument.  In  Smith  v.  Morgan^  3  Dev.  511,  it  seems  to 
have  been  taken  for  granted,  that  a  subsequent  promise 
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to  pay  the  debt  would  excuse  previous  laches.  And  thm 
Supreme  Court  of  Massachusetts  has  directly  decided  the 
pointy  that,  notwithstanding  gross  negligence  of  the  holder, 
the  guaranty*  will  be  continued  or  revived  by  a  new 
promise  made  with  a  full  knowledge  of  the  facts.  Sig'" 
aumey  v.  Weiherell^  G  Metcalf  R«  553.  The  plaintiff  was 
obliged  to  use  the  name  of  the  defendant  in  suing  Under- 
wood, and  it  must  be  understood  as  a  part  of  the  contract, 
that  he  was  at  liberty  to  do  so.  By  his  orders  to  the 
sheriff  then,  not  to  serve  the  writ,  the  defendant,  in  truth, 
interfered  with  the  rights  of  the  plaintiff  by  a  violation 
of  his  agreement,  and  laid  a  just  ground  for  an  uncon* 
ditional  promise  from  him,  to  pay  the  money. 

But.  for  the  reason  beiore  mentioned,  if  there  were  an 
error  in  the  last  point,  the  judgment  could  not  be  reversed 
for  it ;  because,  as  the  facts  are  stated,  no  laches  can  be 
inferred,  and  the  real  error  in  the  case  was  in  advising 
the  jury,  upon  these  facts,  that  there  had  been  laches* 
The  contract  of  guaranty  is  not  like  that  of  endorsement, 
in  the  strictness  of  the  conditions  to  be  observed,  or  in  the 
consequences  of  their  non-observance.  Exact  punctuali- 
ty, in  presenting  the  note  for  payment,  and  giving  notice 
of  its  dishonor  to  an  endorser,  is  indispensable  to  charge 
him,  and  he  is  not  obliged  to  show,  that  he  has  incurred 
any  loss  by  the  want  of  it.  But  a  guarantor  is  not  dis« 
charged  simply  by  negligence  of  the  other  party,  but  he 
must  also  show  a  loss  by  it :  if  a  partial  loss,  then  he  is 
exouerated  pro  tanto :  if  it  has  produced  no  loss  to  him, 
he  remains  liable  for  the  whole  debt.  Stort  on  prom, 
notes,  S.  400.  Here  the  defendant  says  he  sustained  a 
loss  by  the  neglect  to  sue  Underwood  before  his  insolvency 
in  April  1841.  But  he  does  not  shew,  that  the  plaintiff 
could  not  have  sued,  so  as  to  have  put  his  execu  ion  on 
the  debtor's  property,  before  the  sale  of  it ;  for  the  Court 
cannot  assume  that  the  note  was  due  before  February, 
1841,  or  that  the  plaintiff  had  increased  the  defendant's 
risk  by  granting  indulgence  to  the  debtor,  or  that  the 
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plaintiff  could  have  done  better  to  secure  the  defendant 
from  loss»  than  by  the  suit,  which  the  defendant  stopped 
by  his  directions  to  the  sheriff,  and  his  engagement  to  pay 
the  money,  without  any  further  pursuit  of  Underwood* 
The  whole  foundation  of  the  defence,  therefore,  failed.. 

Pkr  Cubiam.  Judgment  affirmed. 


HALL,  MoRAE  &  CO.  m.  ROBERT  W.  WOODSIDE  &  AL. 

Where,  on  a  »eu  fa,  againtt  bail,  the  pleas  were,  no  ea,  «a.  iasued,  and  paj- 
metttf  and  the  jury  found  all  the  iaeues  in  favor  of  the  defendant,  this  Ceart 
will  not  enqaire  into  the  oorrectnese  of  the  charge  of  the  Judge  as  to  one 
of  the  pleas  only,  that  of  the  validity  of  the  ea,  so. 

The  eases  of  Morriuy  t.  Bsnttn^,  1  Dev.  3,  and  Bullock  v.  Bullock^  3  Per. 
260,  cited  and  appro? ed. 


Appeal  from  the  Superior  Court  of  Law  of  Brunswick 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Battle  presiding. 

This  wa«  a  scire  facias  against  the  sheriff  of  Bruns* 
wick  County,  as  special  bail  for  one  David  Treadwell, 
against  whom  the  plaintiffs  had  recovered  a  judgment. 
The  defendants  pleaded  nul  tiel  record^  payment,  statute 
of  limitations,  no  ca.  so.  issued,  no  ca.  sa.  returned. 
Much  controversy  existed,  as  to  the  sufficiency  of  the  ca* 
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sa»  Tho  presiding  Judge  charged  the  jary  that  the  ca.  sa. 
prodaced  was  void,  as  not  corresponding  with  the  judg- 
ment ;  whereupon  they  returned  a  verdict  in  favor  of  the 
defendant,  on  all  the  issues ;  and  from  the  judgment  the 
plaintiffs  appealed. 

No  counsel  for  the  plaintifls. 
Strange^  for  the  defendants. 

Nash,  J.  Whatever  error  the  Judge  may  have  com- 
mitted in  the  opinion  he  expressed  as  to  the  insufficiency 
of  the  ca.  sa.  produced  in  evidence,  the  Court  cannot  look 
into  it.  Among  other  defences,  the  defendant  pleaded, 
that  the  debt  recovered  by  the  plaintiffs  was  paid ;  and 
the  jury  have  found  that  plea  to  be  true,  as  well  as  the 
others.  This  finding  puts  the  construction  on  the  ca.  sa. 
out  of  the  question.  The  cases  of  Morrisey  v.  Buntings 
1  Dev.  3,  and  Bullock  v.  Bullock,  3  Dev.  260,  are  direct 
authorities.  And  this  we  must  especially  hold,  because 
it  appears  from  the  case  that  the  debt  was,  in  fact,  paid. 
For  the  debt  and  costs  amounted  to  the  sum  of  8209  36, 
and  upon  a  Ji.  fa,  the  sheriff  returned  the  sale  of  a  negro, 
for  11307. 


PiR  Curiam.  Judgment  affirmed* 


NOTE.— The  easM  of  Patrick  MuRnnr  and  Isaac  Nortbiop  ogoiMt  Um 
■MM  d«f(uidaato,  dopanding  upon  the  Mine  principle,  wore  deienninod  in  tho 
■nmo  way  at  thia  Tonn. 
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1  Whan  tlavet  are  baqaeathed,  the  ttotnta  of  limitationt,  in  behalf  of  oao 

who  hai  pnrchaBed  them  from  a  ftraDger  and  kept  them  in  poeeeanon  tho 
reqnieite  tinoi  gives  a  title  againit  the  ezecutori,  and  a  eubeeqneiit  aaMut 
by  him  to  Uie  le^ey  will  not  enable  the  legatee*  to  sutatn  an  action  fbr 
the  elaToe  at  law. 
The  Bavii^  of  iafanoy,  in  the  statute  of  iimitationsy  as  to  slaves  is  meant  for 
one,  who  has  an  original  caose  of  actioa  at  law. 

I  The  esses  of  Bennett  v.  WUlianuont  I  Dev.  &  Bat.  282,  EarU  v.  McDowell, 

I  I  Bev.  16,  Collier  v.  Pee,  1  Dev.  Eq.  55,  Powell  v.  Powell,  1  Dev.  &  Bat. 

I  Eq.  379»  and  Oreen  v.  Harrie,  Z  Ired.  210,  eited  and  approved. 

i  Appeal  from  the  Superior  Court  of  Law  of  Caswell 

County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Bajlet 
presiding* 

The  plaintiffs  are  the  children  of  Lucy  Bennett ;  and 
the  action  is  detinue  for  a  slave,  Sylvia,  and  several  of 
her  children.  Pleas :  non  detinet,  and  statute  of  limi- 
tations. 

The  negro  Sylvia  formerly  belonged  to  Emanuel  Wicks, 
of  Nottaway  County  in  Virginia ;  and  two  or  three  years 
before  his  death  he  lent  her  to  his  daughter  Lucy,  then  the 
wife  of  Walker  Bennett,  of  the  same  County.  Soon  af« 
terwards  Walker  Bennett  removed  to  Caswell  county  in 
this  State,  and  brought  the  slave,  then  a  girl,  with  him. 
On  the  15th  of  January,  1618,  Emanuel  Wicks  made  his 
will,  and  therein  bequeathed  as  follows :  ^I  give  and  be- 
queath unto  the  children  of  my  daughter,  Lucy  Bennett, 
j  Sylvia  and  her  sister  Mary ;  all  of  which,  with  their  fu- 

I  tnre  increase,  I  give  to  them  and  their  heirs  forever. .  It 

is  my  will,  that  Walker  Bennett,  shall  not  have  the  use 
or  control  over  the  negroes  given  as  above  to  my  daughter 

16 
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Lucy's  children ;  bat  if  she  surviveshim»  then  my  daughter, 
Lucy,  may  have  the  use  of  the  said  negroes  during  her 
widowhood,  and  no  longer."  The  testator  died  in  1819, 
and  his  will  was  proved  and  letters  testamentary  granted 
to  the  executors  in  February,  1820.  Walker  Bennett 
continued  in  possession  of  Sylvia  in  Caswell  County  un- 
til some  time  in  the  year  1821 ;  and  he  then  sold  and  con* 
Teyed  her  to  the  defendant,  Williamson,  who  has  since 
been  in  possession  of  her  and  her  issue,  as  they  were 
lM>m,  up  to  this  time,  claiming  them  as  his  own.  Walker 
Bennett  died  in  1885,  and  Lucy  Bennett  in  1846.  The 
youngest  of  the  plaintifi's  came  to  full  age  in  1839,  and 
this  action  was  brought  in  October  1846,  after  a  demand* 
There  was  no  evidence  of  an  express  assent  of  the  exeou. 
tors  to  the  legacy  to  the  plaintiffs.  On  the  part  of  the 
plaintiffs  the  depositions  of  the  executors  were  taken  in 
tliis  cause  s  and  they  identify  the  plaintiffs  as  the  children 
of  Lucy  Bennett,  and  also  the  woman  Sylvia,  now  in  the 
defendant's  possession,  as  the  negro  given  by  the  grand* 
father^s  will  to  the  plaintiffs. 

Upon  the  foregoing  case  the  counsel  for  the  plaintiflb 
insisted,  that  the  jury  might  find,  that  the  executors  did 
liot  assent  to  the  legacy  until  after  the  death  of  the  mother, 
Lucy  Bennett ;  and  that,  if  the  jury  should  so  believe,  the 
plaintiffs  were  entitled  to  recover.  And  the  counsel 
moved  the  Court  so  to  instruct  the  jury.  The  Court  re- 
ftwed  the  motion,  and  instructed  the  jury,  that  the  plain- 
tiffs ought  not  to  recover,  whether  the  executors  assented 
to  the  legacy  or  not,  or  whether  such  assent  was  given 
bef<Mre  m  after  the  death  of  the  mother  of  the  plaintiffs. 
Verdict  and  judgment  for  the  defendant ;  and  the  plain- 
tlfii  appealed. 

E.  G.  Reade,  for  the  plaintiffs. 
.  Nmruwd  and  KetTf  for  the  defendant. 
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RiTPFur,  G.  J.  If  there  was  no  assent  of  the  exeontorsr 
the  plaintiffs,  of  coarse^  have  no  title  at  law*  To  main« 
tain  their  action,  then,  an  assent  at  some  time  must  be 
supposed  ;  and  it  is  admitted  on  the  part  of  the  plaintiffs^ 
that  the  action  is  barred,  if  the  assent  be  not  idiewn  or 
presumed  to  have  been  given  after  the  death  of  Mrs. 
Bennett  in  1845.  Now,  nothing  whatever  is  seen  to  fix 
that  as  the  period  of  the  assent*  It  is  stated,  that  neither 
party  gave  direct  evidence  of  an  assent  at  any  time. 
Why,  then,  should  the  particular  period  mentioned  be 
assumed  as  the  true  one.  It  has  already  been  decided 
upon  this  will,  that  the  gift  to  the  children  was  immediate 
and  absolute,  and  that  tho  mother  was  not  intended  to 
take  any  legal  estate.  Bennett  v.  WilliaiMon^  1  Dev.  As 
Bat.  282.  There  was  no  reason,  therefore,  arising  oat 
of  the  contingent  provision  for  her,  why  the  executors 
should  retain  the  legal  title  or  withhold  thdr  assent  to 
the  gift  to  the  children,  until  their  mother  should  die.  It 
appears,  indeed,  plainly  enough,  upon  the  depositions  of 
the  executors,  that  they  then  considered  and  spoke  of  the 
negroes,  as  belonging  to  the  plaintiffs  under  the  will. 
But  it  appears  as  plainly,  that  they  did  not  then  so  treat 
or  consider  them  for  the  first  time ;  but  that  they  had  al- 
ways so  regarded  tbem,  from  the  death  of  the  testator ; 
for  they  speak  of  Sylvia  as  having  been  then  at  Walker 
Bennett's,  where  the  plaintiffs  lived,  and  as  belonging  to 
the  plaintiffs,  and  they  give  no  intimation,  that  they  ever 
took,  or  wished  to  take  the  negroes  into  possession  or  in- 
terfered with  them  for  the  purpose  of  paying  the  testator's 
debts  or  for  any  other  purpose.  Such  a  course  oi  conduct 
by  the  executors  for  nearly  twenty-seven  years  affords 
the  highest  evidence  of  an  assent,  and  excludes  an  im- 
plication, that  it  was  given  in  the  last  of  those  years 
rather  than  in  the  beginuing,  or  when  it  was  first  ascer^ 
tained  that  the  executors  did  not  need  the  negroes  for  the 
payment  of  debts,  and  left  them  in  Bennett's  possession 
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with  his  children.  On  this  groand,  therefore,  the  Coart 
properly  refused  the  instruction  asked,  and  might  have 
rested  the  case. 

But,  supposing  the  assent  of  the  executors  to  have 
been  given  in  1845,  and  not  before,  the  Court  thinks,  that 
even  then  the  jury  was  correctly  advised,  that  the  plain* 
tiffs  ought  not  to  recover.  For  the  executors  had  lost 
their  legal  title  before  1845,  by  the  adverse  possession  of 
the  defendant,  and  therefore  their  assent  then  could  not 
vest  a  title  in  the  plaintiffs.  The  saving  of  the  statute  of 
limitations,  as  to  persons  beyond  the  seas,  does  not  include 
these  executors,  Although  they  may  have  resided  in  Vir- 
ginia and  have  never  been  in  this  State,  Earl  v.  McDouh 
elh  1  Dev.  16 ;  and  consequently,  under  the  Act  of  1829, 
Rev.  Slat.  c.  65,  s,  18,  an  adverse  possession  bj^the  defen- 
dant for  twenty-four  years  gave  him  the  title  from  them. 
To  this  it  is  objected,  that  infant  legatees  are  thereby 
deprived  of  the  benefit  of  the  saving  in  their  favour. 
But  the  saving  of  infancy  is  meant  for  one,  who  has  an 
original  cause  of  action  at  law.  It  does  not  extend  to  a 
legatee  ;  for  there  is  no  occasion  for  it,  since  by  his  ap- 
pointment the  executor  takes  in  the  first  instance,  the 
personal  estate,  though  specifically  bequeathed,  for  the 
purpose  not  only  of  doing  justice  to  creditors,  bat  also 
for  the  further  purpose  of  guarding  the  interest  of  the 
legatees,  and,  especially,  of  those  under  disability.  The 
right  of  the  legatee  is  not  recognized  at  law  until  he  gets 
the  assent  of  the  executor ;  but  the  legatee  is  liise  a  cestui 
que  trust,  and  is  represented  by  the  executor,  who  has  the 
legal  estate,  as  a  trustee.  The  legal  title  of  the  legatee 
is  derivative  and  comes  to  him  through  the  executor ; 
and,  consequently,  it  never  can  arise  after  the  title  of  his 
trustee,  the  executor,  has  been  extinguished.  It  was  far- 
ther objected,  that  Walker  Bennett  came  to  the  posses- 
sion of  the  negroes  as  a  bailee,  and  therefore  that  bis 
possession  could  not  become  adverse  to  the  bailor  upon 
a  mere  claim  of  them  as  his  own,  Collier  v.  Poe^  1  Dev. 
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Eq.  55,  and  it  was  thence  inferred,  that  the  possession  of 
the  defendant,  derived  from  Bennett,  must  be  of  the  same 
character.  But  the  inference  is  not  a  jast  one ;  for  by 
the  sale  and  parchase  between  Bennett  and  Williamsont 
there  was  an  express  conversion,  and  the  latter  took  a 
new  possession  in  his  own  right.  Powell  v.  PoweUf  I 
Dev.  and  Bat  Eq.  379,  Green  v.  Harris,  S  Ired.  910. 

Per  CuKiAii.  Judgment  affirmed. 


DATID  W.  SANDERS  v«.  SAMUEL  8MALLWOOD. 

To  avoid  a  plea  of  a  diieharge  under  tbt  bankrupt  law,  the  plaintiff  oantt 
■hew,  not  merely  a  mietake  or  omission  in  makm;  the  Infentory  on  the 
petition  of  the  bankrupt,  but  a  fraudulent  and  wilful  eoncealment. 

Upon  a  ease  a|preed,  on  aueh  a  plea,  the  Court  cannot  give  a  judgment  for 
the  plaintiff,  nnleas  the  case  statee  in  terms  a  wilful  eoncealment,  or  iuile« 
such  wilful  concealment  naeeisarUy  results  from  the  facts  stated. 

Where  a  marriage  settlement  had  been  made  on  a  wife,  and  the  husband 
afterwards  obtained  a  certificate  of  bankruptcy  and  did  not  inventory  the 
property  so  secnredi  and  where  it  appeared  also,  that  the  marriage  settle- 
ment had  not  been  properly  regietered  and  was  therefore  Toid  against  eredi« 
ton,  but  it  did  not  appear  that  the  husband  knew  of  this  defect  in  the  reg • 
istration,  or,  if  he  did,  was  aware  of  its  operation  in  law,  held,  that  he 
could  not,  by  the  Court,  be  declared  to  hare  been  guilty  of  a  fraudulent 
concealment  hi  regard  to  such  property. 

Appeal  from  the  Superior  Court  of  Law  of  Onslow 
County*  at  the  Spring  Term,  1847,  his  Honor  Judge  PiAa* 
SON  presiding. 
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SaodAis  o.  Smatlwood. 

'  Debt  on  a  bond,  and  plea  of  a  certificate  of  bankruptcy 
to  the  defendant  as  a  Yoluntary  bankrupt,  granted  by  the 
District  Court  of  the  United  States.  The  plaintifi*  replied* 
that,  at  the  time  the  defendant  exhibited  his  petition  in 
bankraptcy,  he  was  seised  of  a  certain  tract  of  land  sped* 
fiedy  and  owned  certain  slaves  also  specified,  and  that  he 
did  not  set  forth  the  same  as  a  part  of  his  property  in  the 
petition,  or  any  inventory  annexed  thereto,  but  fraudu^ 
lently  and  wilfully  concealed  the  same,  and,  by  means  of 
such  fraudulent  and  wilful  concealment  of  the  said  land 
and  slaves,  procured  the  said  Court  to  declare  him  a  bank- 
rupt and  decree  him  the  certificate  of  his  discharge. 

Under  these  pleadings  the  parties  drew  up  a  case  a* 
greed,  stating  the  following  facts.  Mary  Boyd  owned  the 
land  and  negroes  specified  in  the  replication,  and  inter- 
married  with  Small  wood,  the  defendant,  on  the  17th  of 
October  1835 ;  but,  before  the  marriage,  by  a  deed  of 
marriage  settlement,  made  by  and  between  herself.  Small- 
wood,  and  George  Boyd,  she  conveyed  the  land  in  fee, 
and  the  slaves  to  George  Boyd  as  a  trustee,  in  trust  for 
herself  until  the  marriage,  and  afterwards  in  trust  to,  and 
for  her  separate  use,  free  and  clear  of  any  interest,  con* 
trol  or  power  of  the  intended  husband,  and  in  trust  to 
convey  the  same  to  any  persons  she  might  appoint  in  her 
life-time,  or  by  her  last  will,  as  if  she  were  6ol0f  and  in 
case  she  should  fail  to  make  an  appointment  of  any  part 
of  the  property,  then  in  trust  as  to  it  for  her  next  of  kin. 
The  deed  was  proved  before  the  Clerk  of  the  County 
Court,  November  16th,  1835,  and  registeied  the  same  day. 
The  defendant  did  not  include  in  his  inventory  any  part 
of  the  land  or  negroes  mentioned  in  the  deed,  and  omitted, 
failed,  and  neglected  to  set  out,  or  disclose  the  same  in 
any  part  of  the  proceedings  in  bankruptcy. 

It  was  agreed  between  the  parties,  that  if  the  Court 
sAiould,  upon  these  facts,  think  the  plaintiff  was  entitled 
to  recover,  judgment  should  be  entered  for  the  principal 
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moaey  mentioned  in  the  bond,  and  interest ;  and  if  other* 
wise*  then  judgment  for  the  defendant. 

The  Court  was  opinion  with  the  defendant,  and  gave 
jodgment  accordingly,  and  the  plaintiff  appealed. 

/.  W.  Bryan,  for  the  plaintiff. 

The  plea  of  the  defendant,  of  his  discharge  in  bank- 
rnptcy  simply,  is  insufficient  and  ineffectual  to  bar  the 
recovery  of  the  plaintiff. 

1.  There  is  no  averment  in  the  plea,  that  the  debt  due 
the  plaintiff  was  proveable  under  the  bankrupt  act,  and 
without  such  averment,  the  discharge  does  not  appear  to 
be  a  bar  to  the  action* 

2.  There  is  no  averment  that  this  debt  was  not  created, 
in  consequence  of  the  defalcation  of  the  defendant  as  a 
public  officer,  or  while  he  was  acting  in  a  fiduciary  ca« 
pacity. 

The  Federal  Courts  are  agreed,  that  fiduciary  debts 
are  not  discharged  by  the  certificate,  unless  the  creditor 
comes  in  and  proves  the  debt.  The  plea  should  have 
shewn  that  this  was  a  debt  on  which  the  discharge  might 
operate.    Sackett  v.  Andross,  5  Hill's  (N.  Y.)  Reps.  397. 

As  a  voluntary  bankrupt,  the  defendant  was  required 
to  present  with  his  petition,  an  accurate  inventory,  o/'Atf 
frapertyf  rights,  and  credits^  and  the  location^  and  Mttuationf 
of  each  and  every  parcel,  and  portion  thereof.  And  he 
was  afterwards  subject  to  examination  on  oath,  before 
the  Court,  or  a  commissioner  in  relation  among  other 
things,  to  his  property  and  rights  of  property.  His  omis- 
sion to  insert  this  property  in  his  inventory  was  a  fraud 
upon  his  creditors  and  the  bankrupt  act,  BrereUm  v.  HuU^ 
\  Denio's  (N.  Y.)  Reps.  75.  It  was  not  for  the  plaintiff 
to  shew  that  **  the  defendant  knew  or  had  any  reason  to 
believe  that  the  marriage  settlement  had  not  been  pro- 
ven and  registered  as  required  by  law.''  This  was  a  faol 
peculiarly  within  the  knowledge  of  the  defendant — h» 
was  a  parly  to  the  deed,  and  interested  therein,  and 
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moreorer,  if  it  were  not  proved  and  registered  accord- 
ing  to  the  directions  of  the  act,  it  was  void  as  to  his  ere- 
ditorSy  Smith  v.  Garey,  2  Dev.  and  Bat.  Eq.  R.  49.  The 
law  presumes  that  the  defendant  knew  that  the  deed  had 
not  been  proven  and  registered  as  required  by  law,  and 
the  legal  eflect  of  the  same,  and  he  cannot  allege  his  ig- 
norance of  the  same;  for  a  neglect  to  acquire  a  knowledge 
of  the  laws  which  have  been  promulgated  is  voluntary 
Ignorance.  DocL  and  Slu.  7,  46.  Plowd.  343.  The  sta* 
tute,  which  was  known  to  the  defendant,  required  certain 
formalities  which  had  not  been  complied  with,  which 
were  essentially  requisite  to  give  validity  to  the  deed  ; 
and  the  registration  of  the  same  under  the  fiat  of  the 
clerk,  was  an  unauthorized  act,  and  is  not  even  notice, 
Smitli  V.  Ceutrixt  5  Ired.  R.  518.  The  omission  and  fat- 
lure  to  insert  the  property  in  his  schedule  was  in  law  a 
wilful  and  frudulent  concealment,  within  the  meaning  of 
the  act  of  Congress,  for  it  counteracted  the  policy  of  the 
bankrupt  act.  The  defendant  knew  that  the  deed  of 
marriage  settlement,  thus  proven  and  registered,  did  not 
convey  the  property  therein  mentioned  to  the  trustee  as 
against  his  creditors ;  it  therefore  became  requisite  be- 
fore  he  could  be  legally  entitled  to  be  declared  a  bank- 
rupt, that  he  should  set  forth  his  property  rights  and 
credits  of  every  name,  kind  and  description  and  the  location 
and  situation  of  each  and  every  parcel  thereof,  verified 
by  oath,  in  his  inventory,  according  to  the  bankrupt  act 
of  1841|  s.  1 ;  so  that  the  same  might  be  taken  posses* 
sion  of  by  the  assignee  in  bankruptcy,  and  become  vested 
in  him  for  the  benefit  of  his  creditors,  according  to  the 
third  section  of  said  act.  Adams  v.  Alexander^  I  Ired.  R. 
401.  Mr.  Justice  Tuowson,  in  the  case  of  Wakeman  v* 
Hoytf  reported  in  the  Law  Reporter  30'J,  in  commenting 
upon  that  clause  in  the  first  section  of  the  bankrupt  act, 
which  declares  wherever  such  person,  **  shall  willingly 
or  fraudulently  procure  himself  to  be  arrested,  or  hia 
goods  and  chattels  distrained,**  &c.  says,  **  Willingly  or 
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fraodalently^  is  the  language  of  the  act.  The  debt  se- 
oared  by  the  attachmen;  or  execution  may  be  bona  fide 
and  justly  due.  Nevertheless,  if  the  debtor  so  willingly 
procures  himself  to  be  attached  or  his  property  to  be  ta- 
ken in  execution,  it  is  an  act  of  bankruptcy.  What  is 
there  in  such  a  transaction  that  partakes  of  fraud? 
Nothing  if  it  is  an  honest  debt  All  that  the  debtor  does 
is  to  procure  the  execution  to  be  levied  on  his  goods,  &c. 
Why  is  this  an  act  of  bankruptcy?  It  can  be  for  this 
reason  only,  that  he  thereby  does  an  act  contrary  to  the 
policy  of  the  bankrupt  law.  That  policy  is,  in  cases  of 
hopeless  insolvency,  to  cause  an  equal  distribution  of  the 
trader's  effects.  It  is  on  no  other  principle  that  it  is  made 
an  act  of  bankruptcy,  for  a  trader  to  aid  a  creditor  in 
securing  his  debt,  by  attachment  or  execution.  Then  if 
that  be  so,  how  does  it  differ  from  the  act  of  bankruptcy 
last  specified  in  making  a  *'  fraudulent  conveyance,  as- 
signment," &c.  Does  the  word  "  fraudulent"  there  used 
necessarily  import  moral  turpitude  ?  or  may  it  be  satisfied 
with  a  fraud  in  law,  counteracting  the  policy  of  this  act, 
and  preventing  a  general  distribution  of  his  property 
among  the  creditors  of  the  bankrupt,  by  applying  it  ex- 
clusively to  the  benefit  of  such  of  them,  as  he  may  choose 
to  prefer  ?  Whether  such  preference  is  given  to  two  or 
more,  is  wholly  immaterial.  It  equally  counteracts 
the  policy  of  the  law.  If  we  look  to  the  second  sectiont 
it  appears  to  me  that  it  serves  to  explain  what  shall  be 
deemed  the  kind  of  fraud  which  may  render  a  convey- 
ance fraudulent,  within  the  meaning  of  the  first  section. 
All  future  payments,  securities,  conveyances,  &c.  shall  be 
deemed  utterly  voidf  and  a,  fraud  upon  this  act.  It  is  pre- 
cisely as  honest  an  act  for  the  debtor  to  procure  an  attach- 
ment or  execution  to  be  levied  on  his  property  by  a  credi- 
tor, as  it  is  to  secure  to  him  a  preference  by  means  of  a 
conveyance.  It  is  fraudulent  only  because  it  counteracts 
the  policyof  the  law;  and  this  is  equally  true  In  the  one 

ir 
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ease  &k  in  the  other.  If  the  defendant  therefore  knew 
that  the  marriage  settlement  was  not  proven  and  regis- 
tered according  to  law,  or  he  was  bound  by  law  to  know 
it,  then  an  omission  to  insert  the  property  in  his  inventory 
deprived  his  creditors  in  bankruptcy  of  the  benefit  of  it 
and  was  a  fraud  upon  the  bankrupt  act.  But  he  in  fact 
knew  it*  Else  how  could  he  omii  and  fail  to  do  it  t  The 
very  terms  nsed,  imply  a  previous  knowledge,  and  it  is 
upon  that  principle,  that  acts  of  omission  and  commission 
afe  made  criminal  by  law,  and  so  too  we  are  taught  in 
the  revealed  law.  In  the  matter  of  Nicholas  fir.  Nor» 
cross  before  Judge  Ware,  in  the  District  Court  of  the  Uni- 
ted States,  Maine,  Law  Rep.  Vol  5,  184.  it  was  objected 
that  the  petitioner  had  omitted  to  set  forth  all  his  pro- 
perty, &c.  in  bis  schedule,  and  the  objection  was  sustained 
and  the  proceedings  declared  to  be  defective ;  and  subse- 
quently the  petitioner  was  permitted  to  amend  his  sche- 
dule. In  this  case  no  amendment  can  be  made,  for  not 
only  are  the  proceedings  in  bankruptcy  with  regard  to 
the  same,  finally  closed  and  adjudicated  and  the  assignee 
discharged  from  the  same,  but  the  bankrupt  act  itself  is 
repealed  and  that  too  in  a  way  restrictive  of  the  rights  of 
creditors  in  all  adjudicated  cases,  so  far  as  this  remedy 
is  concerned.  If  therefore,  the  plaintifi*  has  no  remedy  in 
this  case,  he  is  entirely  remediless. 

Siaidy  and  Rodman,  for  the  defendant. 

RvFFiH,  C.  J.  The  deed  was  not  properly  proved  be- 
fore the  Clerk,  and,  not  being  duly  proved  according  to 
the  directions  of  the  Act,  it  was  void,  as  against  the  hus- 
band's creditors.  Sanders  v.  Ferrillt  1  Ired.  97.  Smith 
V.  Garejft  2  Dev.  &  Bat.  £q.  48.  But,  admitting  the  pro- 
perty to  have  been  in  the  defendant  for  the  benefit  of  his 
erediterSk  it  is  not  the  necessary  consequence,  that  his  cer- 
HAeate  of  bankruptcy  can  be  impeached  and  avoided,  for 
die  omission  to  insert  that  property  in  his  inventory,  or 
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Otherwise  disclose  it  to  the  Court  sitting  in  bankniptoj- 
For  eaeh  omission  may  have  been  innocent*  as  the  defea* 
daat  might  not  have  been  aware  of  the  legal  insuflloieney 
of  the  probatCi  or»  indeed,  might  not  have  known  how,  in 
point  of  fact,  the  deed  was  proved ;  and  the  Act  of  Con* 
gross  does  not  invalidate  the  discharge  for  every  omission 
of  property,  but  only  ''for  some  fraud  or  wilfnl  conceal- 
ment of  property,  contrary  to  the  provisions  of  this  Act." 
As  the  previous  parts  of  the  Act  require  the  party  to  file 
with  his  petition,  **  an  accurate  inventory  of  his  property, 
rights,  and  credits,  of  every  name,  kind,  and  description, 
and  the  location  and  situation  of  each  and  every  parcel 
and  portion  thereof,"  it  could  hardly  be  expected,  that  any 
discharge  would  stand,  if  the  mere  failure  to  give  in  some 
one  article  of  property,  however  inconsiderable,  and 
though  unknown  to  the  bankrupt,  would  invalidate  it ; 
for  no  person,  or  very  few  indeed  can  furnish  such  inven- 
tory, including  by  accurate  description  every  parcel  or 
portion  of  his  property  or  rights.  Therefore,  although  it 
is  made  his  duty  to  give  such  an  inventory  upon  his  oath, 
and  he  ought  to  come  as  nigh  the  exact  truth  as  he  can, 
yet  a  mistake  or  omission  in  making  the  inventory  is  not 
to  alTect  the  certificate,  but  only  a  fraudulent  and  wilful 
concealment.  The  certificate  is  avoided  by  the  Act,  as 
a  punishment  for  the  dishonesty  of  the  applicant,  and  that 
is  solely  the  policy  of  the  provision.  For  the  insertion  or 
the  omission  of  property  in  the  inventory  is  of  no  conse- 
quence to  the  rights  of  the  assignee  or  creditors,  except 
as  it  may  promote  the  convenience  or  inconvenience  of 
getting  it  in,  and  disposing  of  it ;  since  the  bankrupt  Actt 
unlike  our  insolvent  Act,  vests  in  the  assignee  all  the 
property,  and  rights  of  property,  of  every  name*  and  na* 
ture,  and  whether  real,  personal,  or  mixed,**  and  not  mere* 
ly  that  which  is  inserted  in  the  schedule.  It  is  plain, 
therefore,  that  the  terms  ''wilful  concealment,"  mean,  in 
this  act,  a  fraudulent  and  dishonest  attempt  to  withdraw 
irom  the  use  of  his  creditors  property,  which  the  bank- 
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rapt  knew  they  were  entitled  to  have,  and  that,  to  that 
end,  he  corruptly  and  knowingly  omitted  to  disclose  it. 
The  replication,  in  this  case,  puts  the  point  on  the  quo 
animOf  and  does  so  correctly ;  and,  therefore  it  was  in- 
cumbent on  the  plaintiff  to  establish  the  bad  purpose  im- 
puted to  the  defendant.    That  is  properly  an  enquiry  for 
a  jury ;  and  it  is  not  perceived  how  the  Court  could  give 
a  judgment  for  the  plaintiff  upon  a  case  agreed,  in  which 
the  wilful  concealment  was  not  stated  in  terms,  or  did 
not  necessarily  result  from  other  facts  stated*    Prima 
faciCf  there  is  a  presumption  in  favour  of  innocence. 
But  in  the  present  case  the  fraud  of  the  defendant  is  not 
directly  admitted,  nor  can  it  be  reasonably  inferred ;  but 
on  the  contrary,  the  honesty  of  his  error  and  omission  is 
hardly  to  be  questioned.    It  was  not  his  part  to  have  the 
custody  of  the  deed,  nor  to  have  it  proved,  nor  to  take 
any  control  over  the  property ;  nor  does  it  appear,  that 
he  had  any  reason  to  believe  that  the  deed  was  not  pro- 
perly proved,  and  registered,  or  that  he  ever  set  up  any 
claim  to  any  part  of  the  property.    Although,  then,  the 
property  itself  may  be  subject  to  the  claim  of  his  credi- 
tors through  the  assignee,  yet  the  defendant  himself  and 
his  subsequent  acquisitions  are  protected  from  prior  debts. 

Per  Cuwam.  Judgment  affirmed. 
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DEN  ON  D£M1S£  OF  NANCY   FOLK   6l   AL.  v«.  WILUAxM  H. 
WHITLEY, 

A.  IB  1791»  daTNod  u  followv»  "I  Itnd  unto  B.  W.  all  ih«  laods  I  own  in 
C€— boo  Island,  4«.  daring  bis  nntnnil  life,  and  altar  hia  daath  I  giYa  Ihn 
ab9?a  mantionad  land  to  hit  boiri  Uwfnlly  bagotten,  to  tham  and  tbair  bain 
forarer ;  and  in  caaa  ba  sbould  dia  withont  lawful  iarae  of  hia  body,  tban 
I  land  Iba  aboTO  mantionad  land  to  bis  brothar  H.  W.  4^!." 

HeU,  that  tba  worda  bara  naad  "bain  lawfully  bagottan.**  warn  words  of  linri« 
tatian  and  not  of  pnrebasa ;  tbat  B.  W.  tbarafora  took  an  astate  toili  wbioh 
by  tba  Act  of  1784,  was  convartad  into  a  faa  simpla,  and  tbat  Iba  ramaindar 
OYor  wasToid. 

Held,  also,  tbat  tba  words  "  to  tham  and  their  hairs,"  suparaddad  to  tha 
words  **bis  hairs  lawfully  ba^^ttan,"  did  not  affact  this  constmetion  of  tba 


Appeal  from  the  Superior  Court  of  Law  of  Martin 
County,  at  the  Spring;  Term,  1847,  his  Honor  Judge 
Bailey  presiding. 

Both  parties  claim  the  premises  under  the  will  of  Ben- 
jamin Whitley,  the  elder.  It  was  executed  on  the  10th 
of  July,  1791  ;  and  thereby  the  testator  devised  as  follows: 

"*  I  leud  to  Henry  Whitley,  son  of  Elizabeth  Nobles,  a 
parcel  of  land,  dec.  during  his  natural  life,  and  after  his 
death,  I  give  the  aforesaid  land  to  his  heirs  lawfully  be* 
gotten  of  his  body,  to  them  and  their  heirs  forever ;  and, 
in  case  the  said  Henry  should  die  without  issae  lawfully 
begotten,  Ilend  the  said  lands  and  plantation  to  his  brother 
Benjamin  Whitley,  in  the  same  manner  as  before  men* 
tioned,  to  him." 

'^Item  :  I  lend  unto  Benjamin  Whitley,  son  of  Elizabeth 
Nobles,  all  the  lands  I  own  in  Conehoe  Island,  &c/'  (be- 
ing the  premises  now  in  controversy)  ''during  his  natural 
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Iife»  and  after  bis  death  I  give  the  above  mentioned  land 
to  his  heirs  lawfully  begotten^  to  them  and  their  heirs 
forever ;  and  in  case  he  should  die  without  lawful  issue 
of  his  body,  then  I  lend  the  above  mentioned  land  to  his 
brother  Henry  Whitley,  in  manner  as  aforesaid." 

By  other  clauses  the  testator  lent  land  to  Mary  Whit*» 
ley,  '^during  her  natural  life,  and  in  case  the  said  Mary 
should  die  without  lawful  issue  begotten  of  her  body,  that 
then  the  said  land,  lent  to  her,  to  return  to  her  sister 
Lydia  Whitley,  in  manner  as  aforesaid,  to  her  heirs  Iaw« 
fully  begotten  of  her  body,  to  them  and  theirs  forever  '^ 
and  also  lent  land  to  Lydia  Whitley,  ^  and  in  case  the 
said  Lydia  should  die  without  lawful  issue  begotten  of 
her  body  my  desire  is,  that  the  whole  of  the  land  lent  to 
her  to  return  to  Mary  Whitley,  her  sister,  in  the  same 
manner  as  aforesaid  ;  and  if  Mary  Whitley  and  Lydia 
each  should  die^  without  heirs  lawfully  begotten  of  their 
body,  then  the  land  before  lent  to  them  to  return  to  Henry 
and  Benjamin  Whitley,  in  the  same  manner  as  the  lands 
before  lent  to  them,  to  (heir  heirs  lawfully  begotten  of 
their  body,  to  them  and  their  heirs  forever.'^ 

There  are  then  the  following  dispositions,  *"!  lend  Nancy 
W.  Brooker  a  tract  of  land,  &c. ;  and  my  will  is,  if  the 
said  Nancy  should  have  lawful  issue  of  her  body,  the 
land  to  be  theirs  and  their  heirs  forever  $  and  in  case  she 
should  die  without  issue  I  give  the  said  land  to  Henry 
Whitley,  to  him  and  his  heirs  forever.  1  lend  to  my 
brother  John  all  my  land  on  the  north  side  of  Conehoe 
creek  during  his  life  and  at  his  death  to  be  at  his  disposal. 
My  will  is  that  four  acres  of  land  I  brought  from,  fto.  be 
sold  and  the  money  given  to  my  son  Henry  Whitley. 
Whereas  I  purchased  a  piece  of  land  from  W.  Finer  and 
he  refuses  make  a  title ;  my  desire  is  that  my  execntors 
bring  suit  for  the  land,  and,  if  recovered,  to  be  equally 
divided  between  Henry  Whitley  and  Benjamin  Whitley, 
to  them  and  their  heirs  forever." 
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The  testator  then  directs  four  young  negroes  to  be  pur* 
chased ;  and  he  gives  one  of  them  to  Henry  Whitley,  **the 
value  of  which  to  be  taken  out  of  his  part  of  my  estate  ;** 
and  that  his  working  tools,  hands,  and  horses,  to  be  kept 
for  the  purpose  of  cultivating  his  lands,  and  that  Elizabeth 
Nobles  and  her  children  Henry,  Benjamin,  Mary  and 
Lydia  Whitley  have  a  sufficient  support  therefrom,  until 
Beiyamin  arrive  at  21.  He  also  lends  Elizabeth  Nobles 
a  negro  man,  Mose,  during  her  life  ;  and  he  gives  to  her 
and  to  each  of  her  said  children,  and  to  Mary  W.  Brooker, 
Fanny  Brooker  and  Lydia  Deacon,  by  distinct  clauses, 
several  legacies  of  specific  chattels,  such  as  horses,  cattle^ 
beds,  and  furniture. 

Then  came  the  following  clauses  :  ''Whereas  the  many 
legacies  that  I  have  lent  already  out,  my  desire  is,  that 
if  either  of  the  parties  should  die  without  issue  lawfully 
begotten  of  their  body  to  the  survivor  or  survisors  of  the 
living  parties  equally  to  be  divided  in  manner  aforesaid^ 
to  them  and  their  heirs  forever :" 

**  It  is  my  will  and  desire  that  all  the  rest  and  residua 
of  my  estate  that  I  have  not  before  given  or  lent  be  equally 
divided  between  Elizabeth  Nobles'  four  children,  Henry, 
Maiy,  Lydia,  and  Benjamin,  when  my  son  Benjamin 
shall  attain  to  21  years." 

Beigamin  Whitley,  the  younger,  entered  into  the  lands 
devised  to  him  and  continued  in  possession  of  them  until 
his  death,  which  happened  in  1846 ;  and  after  that  eve  .1 
the  defendant  entered,  claiming  the  premises  under  the 
said  devise  to  him,  or  as  being  the  heirs  of  his  body  law* 
fully  begotten.  They  were  the  children  of  ooa  Milly 
Brewer,  born  out  of  wedlock ;  and  the  said  Benjamin, 
tke  younger,  was  their  reputed  father  and  intermarried 
with  their  mother  in  1822,  but  had  no  issue  afterwards. 
In  1823,  he  procured  a  Private  Act  of  Assembly  to  h^ 
passed,  to  legitimate  the  defendants  as  his  children  and 
heirs ;  and  in  1839^  upon  his  petition  filed  for  that  parr 
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pose  in  the  Superior  Coart  of  Martin  and  due  proofs  they 
were  declared  legitimate  by  that  Court. 

Henry  Whitley  died  in  1843  and  the  lessors  of  the 
plaintiff  are  his  children  and  heirs  at  law,  and  claiming 
as  such  they  brought  this  suit  in  February  1847. 

The  case  was  submitted  to  the  Superior  Court  on  the 
foregoing  facts,  stated  in  a  case  agreed  ;  and,  the  Court 
being  of  opinion  for  the  defendant,  judgment  was  entered 
for  him,  and  the  plaintiffs  appealed. 

No  counsel  for  the  plaintiffs. 
No  counsel  for  the  defendant. 

RuFFiN,  C.  J.  It  is  not  necessary  to  consider  the  effect 
of  the  statute  and  decree  of  legitimation,  nor  whether 
the  defendants  could  under  them  be  regarded  as  answer- 
ing  the  description  of  the  heirs  of  Benjamin  Whitley, 
lawfully  begotten  of  bis  body,  supposing  them  to  take  as 
purchasers;  because  the  Court  is  of  opinion,  that  those 
are  not  Avords  of  purchase,  but  of  limitation,  by  force  of 
which,  under  the  act  of  1784,  Benjamin  Whitley  the 
younger,  took  an  estate  in  fee,  and  therefore  the  limitation 
over,  under  which  the  lessors  of  the  plaintiffs  claim,  is 
void.  Undoubtedly  a  devise  to  one  for  life,  remainder  to 
the  heirs  of  his  body,  is  a  proper  estate  tail,  according  to 
the  rule  of  law,  called  the  rule  in  Shelle/s  case.  It  is 
precisely  the  same,  as  a  devise  to  one  and  the  heirs  of 
his  body.  That  is  the  devise  here,  except  that  to  the 
words  *'  heirs  of  his  body  lawfully  begotten/'  are  super- 
added the  words  of  limitation  "  and  their  heirs  ;*'  and 
we  believe  it  is  perfectly  settled,  that,  unless  such  super* 
tidded  words  of  limitation  change  the  course  of  descent 
into  another  line  or  channel,  they  do  not  operate,  so  as 
to  convert  the  first  words  of  limitation  into  words  of  pur- 
chase. In  Shelley's  case  itself,  1  Rep.  93,  there  were 
such  superadded  words  of  limitation.  It  was  a  recovery 
suffered  by  Edward  Shelley,  a  tenant  in  tail,  to  the  use 
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of  himself  for  life,  remainder  to  another  for  24  years,  and 
then  to  the  use  of  **  the   heirs  male  of  the  body  of  the 
said  Edward  lawfully  begotten  and  of  the  heirs  male  of 
the  body  of  such  heirs  male  lawfully  begotten/'  and  then 
over.    He  had  two  sons,  of  whom  the  elder  was  dead, 
leaving  his  wife  enceint  of  a  son ;  but,  before  he  was  borni 
Edward  died  and  his  younger  son  entered ;  and  the  ques- 
tion was,  whether  the  elder  brother's  son,  when  bom,  had 
not  the  better  right.    It  was  held,  he  had,  as  the  heir  of 
the  body  of  his  grand  father  by  descent,  and  not  by  pur- 
chase.   There  are  many  other  cases  to  the  same  effect 
Wright  y.  PearsoTif  1   Edm.   119,  and  stated  and  com- 
mented on  by  Mr.  FeamCf  Cont.  Rem.  120,  was  a  devise 
to  T.  R.  for  life,  remainder  to  trustees  to  preserve  contin- 
gent remainders,  remainders  to  the  heirs  male  of  the  body 
of  T.  R.  lawfully  to  be  begotten  "  and  their  heirs  ;*'  pro- 
vided that  in  case  T.  R.  die  without  leaving  issue  male, 
then  over ;  and  it  was  held  T.  R.  took  an  estate  tail. 
The  terms  of  that  Will  are  much  like  those  now  before  us, 
except  that  in  Wright  v.  Pearson^  trustees  to  support 
contingent  remainders  were  interposed ;  but  that,  Lord 
Keeper  Henley  said,  was  a  distinction  without  a  differ- 
ence*  and  therefore  did  not  rely  on  that  circumstance. 
In  the  more  modern  case  of  Measure  v.  Gee,  5  Barn,  and 
Aid.  910,  there  was  the  same  circumstance  of  a  remainder 
to  such  trustees,  and  it  did  not  affect  the  construction  of 
the  devise :  which  was  to  T.  for  life,  remainder  to  trus- 
tees to  support  contingent  remainders,  **  and  after  the 
death  of  T.  to  the  heirs  of  the  body  of  the  said  T.  his,  her, 
or  their  heirs  and  assigns  forever;  but  in  case  there 
shouU  be  a  failure  of  the  issue  of  T.**  then  over,  upon 
which  it  was  held,  that  T.  took  an  estate  tail.    Besides 
those,  there  are  the  accordant  cases  of  Qoodright  v.  Ptd'- 
Ijm,  2  Ld.  Raym.  1436,  and  Den  v.  ShentoUf  Gowp.  410; 
which  are  both  strong,  and   particularly  the  former; 
where  the  devise  was  to  A.  for  life,  and  after  his  decease 

18 


J 


13*  SUPRBME  COURT. 

Folk  «.  WbitUy.  ~~ 

unto  the  heirs  male  of  the  body  of  A.  and  his  heirs  for« 
ever;  but  if  A.  should  happen  to  die  without  such  heir 
male,  then  over ;  and  it  was  held  to  be  an  estate  tail  in 
At  and  that  the  words  **his  heirs  for  default  of  suohAetV 
male,''  engrailed  on  **  heirs  male  of  the  body  of  A."  did 
not  qualify  them  so  as  to  prevent  the  operation  of  the 
general  rule.  It  is  clear,  therefore,  that  Benjamin,  the 
son,  took  an  estate  tail  by  the  words  of  the  devise  to  him, 
and,  consequently,  that  the  limitation  over  to  Henry  was 
after  an  indefinite  failure  of  the  issue  of  Benjamin.  The 
effect,  then,  is,  that  the  fee  into  which  the  Act  of  1784 
turns  the  estate  tail,  became  absolute  in  Benjamin,  and 
Henry  and  his  heirs  take  nothing. 

It  was  argued,  however,  for  the  plaintiff,  that  the  sub- 
sequent general  clause  changed  the  character  of  the  limi- 
tation over  in  that  respect,  by  confining  the  time  to  the 
lives  of  the  children  by  force  of  the  words  "survivors  or 
survivor."    It  is  difficult  to  understand  the  clause  re- 
ferred to  or  apply  it  to  any  purpose.    But,  at  all  events, 
it  seems  impossible  to  say,  that  it  was  thereby  intended 
to  qualify  the  previous  devises  of  particular  lands  to  one 
child  with  a  limitation  over  to  another  one,  by  converting 
the  limitation  into  one  to  all  the  children,  or  to  the  "sur* 
vivors  or  survivor  of  the  living  parties,"  to  whom  any  gift 
was  made.    That  provision  must  be  referred  to  those 
dispositions  in  the  will,  to  which  no  special  limitation 
over  was  annexed.    But,  however  that  may  be,  it  is  clear 
Aat  lessors  of  the  plaintiff  are  not  within  the  clause  in 
question;  for  the  "survivors  or  survivor"  necessarily 
means  seme  or  one  of  the  donees,  who  were  living  at  the 
making  of  the  will.    The  words  are,  ''if  either  of  die 
patdm  should  die  without  issue,  to  the  survivors  or  war* 
vivor^  of  efte  living  partis  ;  so  as  to  make  the  limitation 
OTev",  under  this  clause,  contingent  upon  the  event  of  sor- 
^iirorriiip.    Now,  Henry  Whitley,  under  whom,  as  his 
heirs,  the  lessors  of  the  plaintiff  claim,  died  before  Ben« 
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jamin*  and»  of  course,  nothing  could  vest  in  him,  or  de* 
soend  to  his  heirs  under  that  clause. 

PsR  Curiam.  Judgment  affirmed. 


TH£  STATE  TO  THE  USE  OF  SAMUEL  McINTOSU  vt.  JOHN 
G.  BETHUNE  &.  AC 

Af  a  certificate  of  bankraptcy  may  be  pleaded  in  all  Conrte,  it  may  be  im- 
peaobed  for  frand  Id  any  Court,  in  which  it  may  be  set  op  as  a  bar. 

When  a  eon,  being  ineolvent,  conveyed  property  to  hb  father  for  an  appareiit- 
]y  Talnable  conriderationi  and  wae  permitted  to  remain  in  the  oontisned 
poeienion  and  ezerciie  of  ewnersbip  over  it  for  a  number  of  yeare,  a  pn- 
•umption  of  frand  ia  raised,  either  that  the  conveyance,  though  absolute  up- 
on its  face,  was  not  bona  fide  for  the  benefit  of  the  father,  but  npon  soma 
seerst  trust  for  the  insolvent  vendor  or  donor ;  or,  at  the  least,  that  thera 
was  intention  to  give  the  son  a  false  eredit.  The  presumption  ia  not  a  oon* 
elusive  legal  one  establishing  the  fraud,  but  mnst  be  lubmitted  to  a  jury. 

It  is  not  every  omission  of  property  m  the  schedule  of  a  bankrupt,  that  ui« 
validates  the  decree  of  discharge,  but  only  a  fraudulent  conveyance  or  wil- 
ful concealment  of  it 

The  case  of  Cartir  v.  Rubland,  1  Hay.  97,  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Moore 
County,  at  the  Fall  Term,  1847,  his  Honor,  Judge  Cald- 
well presiding. 

This  is  a  #011*6  facias  to  revive  a  judgment.  The  de- 
fendant McNeill  pleaded  a  certificate  of  bankruptcy 
granted  on  his  application  by  the  District  Court  of  the 
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United  States  for  this  District.  Replicatioiiy  that  the 
said  defendant  bad  fraudulently  conveyed  to  certain  per* 
sons  his  lands,  goods,  and  credits,  with  intent  to  hinder 
the  relator  and  his  other  creditors  of  their  debtSy  and  that 
he  did  not  make  a  true  and  accurate  inventory  of  his  pro- 
perty, rights,  and  credits,  in  his  petition,  but  was  guilty 
of  the  fraudulent  and  wilful  concealment  thereof;  and  it 
then  specifies  sundry  tracts  of  land  and  chattels  which  the 
defendant  then  owned,  and  did  not  include  in  his  inventory, 
and  wilfully  concealed,  and  had  before  that  time  conveyed 
with  the  intent  to  defraud  the  relator.  Rejoinder,  and 
issue. 

The  original  judgment  was  rendered  in  August  1838 
in  a  suit  commenced  in  November  1836.  The  petition 
in  bankruptcy  was  filed  in  July,  and  the  certificate  granted 
in  October  1842.  On  the  part  of  the  plaintiff,  evidence 
was  given,  that  in  February  1838,  the  defendant  conveyed 
to  his  father  three  tracts  of  land,  and  a  wagon,  four  horses, 
and  gear  ;  and  that  no  part  of  that  property  was  included 
in  the  defendant's  inventory.  Evidence  was  farther  given 
on  the  part  of  the  plaintiff,  tending  to  shew  that  the  con- 
veyance to  the  father  was  made  without  any  valuable 
consideration,  or  if  for  any,  for  an  inadequate  one  ;  and 
that  the  defendant  continued  in  the  possession  and  en- 
joyment of  all  the  land,  the  wagon,  horses  and  gear,  up 
to  the  time  of  the  trial  in  August  1847,  using  them  as 
his  own.  On  the  part  of  the  defendant,  evidence  was 
then  given,  tending  to  shew  that  the  conveyance  from 
him  to  his  father  was  founded  upon  a  real  sale  for  a  fair 
price.  Evidence  was  further  given  on  the  part  of  the  de- 
fendant, that  in  the  year  1840,  the  lands,  which  he  had 
conveyed  to  his  father,  were  sold  under  a  fieri  facias 
against  the  defendant's  property,  and  were  purchased  by 
one  Morrison ;  who,  however,  had  never  taken  a  deed,  or 
possession. 

Upon  that  evidence,  the  counsel  for  the  defendant  in- 
sisted, that  the  conveyance  to  the  defendant's  father  was 
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made  in  good  faith  and  upon  a  sale  for  an  adequate  valua- 
ble consideration ;  and,  further,  that  the  sheriff's  sale  to 
Morrison  divested  any  title  that  might  then  have  been  in 
the  defendant,  or,  at  least,  excused  him  for  not  including 
the  property  in  his  schedule ;  and,  finally,  that  the  cer- 
tificate of  bankruptcy  was  a  conclusive  discharge  from 
this  debt    Upon  these  points,  the  Court  instructed  the 

^  jury,  that  the  certificate  of  bankruptcy  was  not  conclu- 

sive,  but  might  be  impeached  in  this  suit  for  fraud  in  the 
defendant's  conveying  his  property  without  a  valuable  con- 
siderat|on«  and  to  hinder  his  creditors,  and  wilfully  con- 
cealing the  same  in  the  proceedings  in  bankruptcy ;  that 

I  if  the  defendant  retained  the  possession  and  enjoyment  of 

the  property  after  he  had  conveyed  it  to  his  father,  as  de- 

'  posed  to  by  the  witnesses,  it  raised  a  presumption,  that 

the  conveyance  was  fraudulent ;  but  such  presumption 
would  be  repelled,  if  the  jury  believed,  that  the  convey- 

*  ance  was  executed  bona  fde^  and  for  the  considerations 

i  stated  by  the  witnesses  on  the  part  of  the  defendant. 

I  And  lastly,  that  the  purchase  of  Morrison  did  not  divest 

the  title  of  the  defendant,  if  he  had  any ;  and  that  the 
case  was  not  affected  by  that  transaction. 

The  jury  found,  that  the  conveyance  from  the  defen- 
dant to  his  father  was  made  to  defraud  the  defendant's 
creditors,  and  that  the  defendant  did  not  make  a  full  and 
fair  surrender  of  his  property  and  estate  in  his  schedulct 
but  wilfully  and  fraudulently  concealed  parts  thereof,  to- 

'  wit,  the  land,  the  wagon,  horses  and  gear,  that  had  been 

so  conveyed  to  his  father,  and,  by  means  thereof,  fraudu- 
lently obtained  the  certificate  of  bankruptcy.  Judgment 
was  rendered  thereon  for  the  plaintiff,  and  the  defendant 
appealed. 

No  counsel  in  this  Court  for  the  plaintiff. 
Strange^  with  whom  was  Kelly,  argued. 

That  it  was  error  to  charge,  that  fraud  is  to  bo  pre- 
sumed from  possession;  that  possesion  after  a  sale  of  pro- 
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perty  is  a  mere  badge  or  circumstance  of  frand,  and  cre- 
ates no  presumption,  especially  in  a  case  where  the 
possession  of  liis  certificate  raises  a  presumption  in  favor 
of  the  bankrupt. 

That  a  sale  of  land  under  an  execution  divests  the  title 
out  of  the  defendant  in  execution  even  before  the  par- 
chaser  takes  his  deed.    Davidson  v.  Frew^  3  Dev.  1. 

That  even  if  it  did  not,  that  fact  should  have  been  left  to 
the  jury  as  a  matter  of  excuse,  and  to  shew  that  the  con- 
cealment was  not  wilful.     Slark.  Ev.  307. 

RuFFiN,  C.  J.  The  instruction,  respecting  the  opera- 
tion of  the  decree  and  certificate  of  bankruptcy,  is  sus- 
tained by  the  express  provisions  of  the  Act  of  Congress 
of  August  19th  1841.  The  first  section  provides  for  both 
a  voluntary  application  of  all  debtors  to  be  declared  bank- 
rupts, and  for  an  application  by  creditors  of  certain  classes 
of  debtors,  to  have  them  so  declared.  In  a  case  of  the 
latter  kind,  it  is,  contrary  to  the  rule  in  England,  enacted 
in  the  close  of  the  section,  that  the  decree  passed  by  the 
Court,  as  therein  directed,  ''shall  be  deemed  final  and  con- 
clusive, as  to  the  subject  matter  thereof."  But  the  pro« 
vision  is  difierent  as  to  a  case  of  the  former  kind.  Though 
it  may  be  in  the  power  of  Congress  to  discharge  insoN 
vents  from  their  debts,  at  their  own  instance,  it  was,  we 
believe,  a  new  principle  in  the  law  of  bankruptcy,  and 
so  strongly  tends  to  encourage  men  dishonestly  to  contract 
debts,  which  they  do  not  expect,  nor  mean  to  pay ;  as 
to  make  it  highly  proper,  as  far  as  possible,  to  guard  the 
Courts  from  imposition,  and  protect  creditors  from  fraud 
in  obtaining  a  discharge.  It  is  enough,  to  put  it  in  the 
power  of  a  man,  after  running  in  debt,  to  spend  all  his 
property,  and  then  upon  his  own  motion,  and  upon  his 
own  oath,  free  himself,  and  his  future  acquisitions,  from 
liability  to  his  creditors.  The  law  should  therefore  see, 
at  least,  that  the  party  had  no  property,  or  that  he  had 
freely  surrendered  all  that  ought  to  go  towards  the  sat- 
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isftiction  of  his  debts.  It  is  a  just  and  fitting  requital  to 
one,  who  attempts  to  get  a  discharge  by  denying  that  he 
owns  property,  when  in  fact  he  does,  or  by  purposely 
concealing  any  part  of  what  he  does  own,  to  refuse  him, 
in  the  first  place,  the  discharge  upon  any  terms,  and,  in 
the  next  place,  to  hold  a  discharge,  obtained  by  such 
means  ineffectual  and  void,  whenever  the  fraud  shall 
appear.  Accordingly,  the  Act  of  Congress  contains  se- 
veral  provisions,  intended  to  counteract  the  mischiefs, 
that  might  arise  from  this  new  principle.  The  first  sec- 
tion requires  the  debtor  to  set  forth  in  his  petition,  "  an 
aecnrate  inventory  of  his  property,  rights,  and  credits  of 
•very  name,  kind  and  description,  and  the  location  and 
situation  of  each  and  every/ parcel  and  portion  thereof." 
The  fourth  section  enacts,  *'  that  every  bankrupt,  who 
shall  bona  fide  surrender  all  his  property"  (with  certain 
exeeptions,  not  material  here)  *'  for  the  benefit  of  his 
creditors,  and  shall  comply  with  the  orders  of  the  Court, 
shall  be  entitled  to  a  full  discharge  from  all  his  debts,  to 
be  decreed  and  allowed  by  the  Court  which  has  declared 
him  a  bankrupt^  and  a  certificate  thereof  granted  to  him 
by  such  Court  accordingly,  upon  his  petition  filed  for  that 
purpose.  And  if  any  such  bankrupt  shall  be  guilty  of 
any  fraud  or  wilful  concealment  of  his  property  or  rights 
of  property,  or  shall  have  preferred  any  of  his  creditors, 
contrary,  &c.  he  shall  not  be  entitled  to  any  such  dis» 
charge  or  certificate."  Thus  far  the  Act  provides  only 
for  the  grant  or  the  refusal  of  the  certificate  by  the  Court 
of  the  United  States,  proceeding  in  bankruptcy.  One 
who  has  been  guilty  of  fraud,  or  the  wilful  concealment 
of  property,  ^  shall  not  be  entitled  to  a  discbarge  or  cer- 
tificate.'*  The  bar  to  the  discharge  is  not  temporary,  or 
nntil  the  debtor  shall  supply  the  omission  in  his  inventory, 
•r  make  a  further  and  full  disclosure ;  but  it  is  peremp- 
tory and  perpetual,  at  least,  in  respect  of  that  applica^ 
tion,  as  a  penalty  for  the  attempt  to  commit  a  fraud  on 
tiie  Act,  by  a  fraudulent  conveyancct  or  wilful  conceal* 
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ment  of  property.  But  that  is  not  all.  For,  the  Lecris* 
lature  was  aware  that  snch  dishonest  practices  might 
escape  the  vigilance  of  the  most  cautious  Judge, 
and  iftended,  if  they  should,  that  notwithstanding  the 
success  in  his  application,  the*  dishonest  party  should 
not  permanently  have  the  immunities  meant  for  hon« 
est  insolvents ;  and  therefore,  it  was  provided  farther, 
that  such  discharge  and  certificate,  when  duly  granted, 
shall,  in  all  Courts  of  Justice,  be  deemed  a  full  and  com* 
plete  discharge  of  all  debts,  &c.  and  may  be  pleaded  as 
a  fall  and  complete  bar  to  all  suits  brought  in  any  Court 
of  judicature  whatever,  and  the  same  shall  be  conclusive 
evidence  of  itself  in  favour  of  such  bankrupt,  unless  the 
same  shall  be  impeached  for  some  fraud  or  wilful  conceal* 
ment  by  him,  of  his  property  or  rights  of  property  as  afore- 
said,  contrary  to  the  provisions  of  this  Act,  on  prior  rea- 
sonable notice,  specifying  in  writing  such  fraud  or  eon* 
cealment."  The  remedy  of  the  creditor  is  not,  therefore, 
an  application  to  the  Court  of  bankruptcy,  upon  the 
ground  of  fraud  newly  discovered :  but  it  is  by  replying 
the  fraud  of  the  bankrupt  to  his  plea  of  the  certificate,  so 
as  thereby  to  avoid  the  bar.  As  the  certificate  may  be 
pleaded  in  all  Courts,  it  follows  that  it  may  be  impeached 
in  any  Court,  it  which  it  may  be  set  up  as  a  bar.  There 
was,  therefore,  no  error  in  this  part  of  the  instructions  to 
the  jury. 

The  Court  concurs  also  in  the  opinion  with  respect  to 
the  inference  to  be  drawn  from  the  continued  possession 
and  use  by  the  defendant,  of  the  property  he  conveyed  to 
his  father.  The  whole  was  conveyed  at  once,  and  the 
personalty  consisted  of  the  perishable  articles  of  a  wagon 
and  team.  There  was  a  conflict  of  testimony  as  to  the 
consideration  and  purposes  of  the  conveyance,  whether 
there  was  an  adequate,  or  even  any  valuable  oonsidera* 
tion,  or  not.  In  that  state  of  facts,  and  when  it  appears 
that  the  defendant  was,  at  the  time,  indebted  in  sums 
which  remain  unpaid  to  this  day,  and  which,  the  defeuf 
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dant  says,  he  is  unable  to  pay,  a  coHtinaed  possession  and 
exercise  of  ownership,  for  upwards  of  nine  years,  over  all 
the  property  conveyed  to  his  father,  and,  as  far  as  appears, 
without  any  act  or  claim  of  ownership  by  the  father,  do 
surely  raise  a  presumption  of  a  fraud ;  that  is  to  say, 
either  that  the  conveyance,  though  absolute  upon  its  face 
was  not  bona  fide  for  the  benefit  of  the  father,  but  upon 
some  secret  trust  for  the  insolvent  vendor  or  donor  ;  or, 
at  the  least,  that  there  was  an  intention  to  give  the  son  a 
false  eredit  upon  his  continuing  apparent  ownership  of 
the  property.  The  presumption  is  not,  indeed,  a  peremp* 
tory  and  conclusive  legal  one,  establishing  per  se  the 
fraud.  But,  in  the  language  of  his  Honor,  those  facts 
''raised  a  presumption,"  that  the  conveyance  was  fraudu- 
lent ;  which,  however,  would  be  repelled,  if  upon  the 
whole  evidence,  including  the  continued  possession  and 
enjoyment  of  the  property,  the  jury  thought,  that  the  con« 
veyance  was  executed  for  an  adequate  valuable  conside- 
ration and  bona  fide.  Formerly,  indeed,  it  was  held,  that 
the  continued  possession  of  personal  chattels  by  a  vendor, 
after  an  absolute  conveyance,  was  per  se  fraudulent  in 
law — so  strong  was  the  presumption  then  supposed  to  be. 
It  is  true,  Edwards  v.  Harhen^  and  that  class  of  cases 
have  not  been  sustained  in  their  whole  extent  for  many 
years  past.  Yet,  they  are  not  so  far  departed  from,  as  to 
authorise  the  Court  to  say,  that  such  continued  possession 
and  enjoyment  do  not  create  a  presumption  of  covini 
either  by  way  of  a  secret  trust,  or  the  giving  of  false 
credit.  On  the  contrary,  the  ground,  on  which  such  facts 
are  allowed  to  go  to  the  jury,  is,  that  a  presumption  of 
fraud,  does  arise  from  them ;  though  it  may,  or  may  not 
be,  sufficient  to  authorise  the  finding  of  the  fraud,  as  it 
may  be  fortified  or  impaired  by  other  evidence.  Indeed, 
in  the  present  case,  tho  presumption  of  a  fraud  was  oo^ 
gent,  considering  the  relation  of  the  parties,  and  the  dura- 
tion of  the  enjoyment ;  for  a  possession,  derived  from  a 
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father,  uf  the  wagon  and  team,  and  continaed  so  long,  is, 
by  presumption  of  law,  a  gift,  unless  the  contrary  be 
clearly  proved ;  and  a  principal  ground  for  that  rule* 
is  the  security  of  the  son's  creditors.  Carter  v.  Rutland^ 
1  Hay.  97. 

The  purchase  of  Morrison,  without  taking  a  deed,  did 
not  divest  the  defendant's  title  to  the  land.  Yet,  it  is  not 
every  omission  of  property  in  the  schedule  that  invali- 
dates the  decree  of  discharge,  but  only  a  fraudulent  con- 
veyance or  wilful  concealment  of  it.  It  might  have  been 
an  honest  mistake  in  the  defendant,  in  supposing  that  he 
ought  not  to  inventory  the  land  wliich  Morrison  had  pur* 
chased.  On  the  other  hand,  the  delay  of  the  purchaser 
for  seven  years,  to  take  a  deed  from  the  sheriflf,  and  the 
enjoyment  during  that  period,  by  the  defendant,  afford 
reasonable  grounds  for  suspecting  the  fairness  of  the 
purchase,  and  that  some  interest  remained  with  the  de- 
fendant It  was,  therefore,  as  wo  think,  a  proper  point 
to  be  left  to  the  jury,  whether  the  defendant  had  not 
some  interest  in  the  land,  and  wilfully  concealed  it ;  and, 
if  the  case  depended  on  that  point,  the  Court  would  feel 
obliged  to  award  a  venire  de  novo.  But  the  point  in 
respect  to  that  land  became  immaterial,  by  the  finding  of 
the  jury,  as  to  the  wagon,  horses,  and  gear ;  for,  although 
the  defendant  may  have  innocently  omitted  his  naked 
legal  title  to  the  land,  if  it  was  purchased  bona  fide  by 
Morrison,  yet  that  did  not  excuse  the  omission  of  the 
chattels,  which  Morrison  did  not  buy,  but  which  belonged 
to  the  defendant  for  the  purposes  of  his  creditors,  and, 
as  the  jury  found,  were  wilfully  concealed  by  him.  Such 
concealment  of  those  articles  as  effectually  excludes  the 
party  from  the  benefit  of  the  certificate,  as  if  he  had 
also  fraudulently  concealed  the  land ;  and,  therefore,  the 
presiding  Judge  was  right,  as  it  turned  out,  in  saying  that 
Morrison's  purchase  of  the  land,  did  not  affect  the  case ; 
and  the  judgment  must  be  aflirmed. 

Pie  Curiam.  Judgment  affirmed. 
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An  ftction  of  debt  will  lio  against  a  iheriff  ander  onr  Statute  for  t  noglipnt 
escape  of  a  prisoner  confined  for  debt,  eyen  thoagh  there  was  no  actual 
negligence. 
There  are  only  two  kinds  of  eacape,  known  to  oar  law,  of  a  prisoner  confined 
for  debt ;  one  Toiuntary  and  the  other  negligent,  except  where  the  prisoner 
has  escaped  by  the  Act  of  God  or  of  the  enemies  of  our  Country. 
The  only  difference,  as  to  the  liability  of  the  officer,  between  the  two 
kinds  of  escape,  is,  that,  in  the  case  of  voluntary  escape,  be  is  liable 
absolutely  i  in  the  case  of  negligent  eecape,  he  has  a  right  to  retake  the 
prisoosr,  and,  if  he  does  retake  him  upon  fresh  pursuit,  he  is  not  liable  to 
an  action  of  debt  brought  after  such  re-caption,  and  when  he  has  thft 
prisoner  in  custody. 
The  meaning  of  the  term  "negligent  eeoape"  in  our  Statnte  Is  the  ramei  that 
^^waa  given  to  that  term  at  the  common  law. 

Il  It  is  a  rule  for  the  constroction  of  Statutes,  that,  when  they  make  use  o' 
Y   words  and  phrases  of  a  definite  and  well  known  sense  in  the  law,  they  are 
\  to  be  received  and  expounded  in  the  same  sense  in  the  statute. 
The  cases  of  State  v.  Jemigan,  3  Mor.  13,  and  Rainey  r.  DtmnUng,  2 
Mar.  386,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Orange 
County,  at  the  Special  Term,  on  the  second  Monday  of 
December  1847,  his  Honor  Judge  Battle  presiding. 

This  action  is  debt  against  the  sheriff  of  Orange  for  the 
negligent  escape  of  Mordecai  Flemming,  committed  to  the 
defendant  in  execution.  Plea,  nil  debeU  and  issue  thereon. 
The  plaintiff  obtained  judgment  against  Flemming  in 
Orange  County  Court,  and  afterwards,  at  November  term, 
1839»  the  bail  brought  him  into  Court,  and  surrendered 
him,  and  on  the  motion  of  the  plaintiff,  he  was  committed 
in  execution,  and  was  received  by  the  defendant,  who 
was  then  sheriff  of  Orange  and  confined  him  in  the  gaol 
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of  the  County  until  the  1st  day  of  November,  1844,  when 
the  debtor  escaped.  It  was  admitted  by  the  parties,  that» 
during  the  whole  period  of  Flemming's  detention,  and 
when  he  escaped,  the  defendant  was  the  sheriff  of  Orange; 
that  the  gaol  was  new,  well  constructed,  and  strong  ;  and 
that,  when  the  prisoner  escaped,  the  doors  of  the  gaol  were 
locked,  and  that  he  made  his  escape  by  cutting  asunder 
two  iron  bars  of  the  grating  of  a  window  of  the  debtor^s 
room,  and  thereby  made  an  opening,  through  which  he 
passed  ;  that  there  was  no  apartment  in  the  prison  for  a 
gaoler's  residence  ;  and  that  the  escape  took  place  in  the 
night  time,  and  without  the  knowledge  or  consent  of  the 
defendant ;  and  that,  from  the  form  of  the  window,  the 
position  of  the  grating,  and  the  manner  in  which  the  bars 
were-sawed,  it  appeared  that  Flemming  was  assisted  to 
escape  by  some  person  on  the  outside  of  the  prison* 

Upon  the  foregoing  facts,  the  counsel  for  the  plaintiff 
contended,  that  he  was  entitled  to  recover,  because  the 
defendant  was  bound  to  keep  the  debtor  safely,  and  that 
nothing  would  excuse  him  for  not  doing  so,  but  the  act 
of  God,  or  of  the  enemies  of  the  country.  On  the  other 
hand,  the  counsel  for  the  defendant  insisted,  that,  upon  a 
proper  construction  of  the  Act  of  Assembly,  the  defendant 
was  not  responsible  in  this  action,  as  the  debtor  escaped 
without  any  actual  negligence  of  the  defendant,  or  his 
gfaelers.  Of  this  latter  opinion  was  the  presiding  Judge ; 
and  he  so  instructed  the  jury,  who  found,  accordingly,  far 
the  defendant,  and  from  the  judgment  the  plaintiff  ap- 
pealed. 

/«  H.  BryoHf  with  whom  was  Morehead^  for  the  plain- 
tiff. 

The  action  of  debt  is  given  by  the  Statute,  Westmitu* 
tort,  ch  11,  (13  Ed.  1.) 

Coke  in  his  commentary  on  this  statute,  sa}^  that  it  is 
the  duty  of  the  sheriff  to  keep  the  prisoner  in  "  aalva  et 
are^  cuHodia.*'    2  In.  381. 
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Under  this  statute  by  judicial  decisions  in  England,  es- 
capes had  been  classed  into  negligent  and  voluntary — 
the  distinction  is,  however,  only  important  where  in  a 
civil  action,  the  sheriff  pleads  recaption  before  suit,  which 
he  may  do  when  the  escape  is  negligent  only. 

The  sheriff  here  has  been  guilty  of  a  negligent  escape, 
and  every  escape,  which  does  not  arise  from  the  act  of 
God  or  the  King's  enemies,  is,  in  law^  negligent.  2  JET.  B. 
111.  113  4  T.  R.  789.  4  Co.  Rep.  84,  b.  Ex'r.  Rainey 
V.  Downey,  2  Murph.  386. 

The  term  ^'negligent  escape,"  had  acquired  a  legal  and 
technical  meaning  and  must  bo  supposed  to  have  been 
used  by  our  Legislature  in  its  well  understood  sense. 

Our  Statute  of  1836  makes  a  marked  distinction  be- 
tween  the  escape  of  a  criminal,  and  that  of  a  debtor-— 
when  the  sheriff  is  indicted  for  the  escape  of  a  criminal 
*'he  may  be  permitted  to  shew  that  the  escape  was  not 
by  his  consent  or  negligence^  but  that  he  acted  with 
proper  care  and  diligence,"  that  is,  that  there  was  no 
actual  negligence — Rev.  St.  109 — ^but  in  civil  cases  no 
such  plea  is  given  by  the  Stat.  Id.  569.  Upon  the  indict- 
ment where  the  inquiry  is  as  to  guilt,  the  knowledge  of 
the  sheriff  is  material — but  in  the  civil  action  he  is 
charged  upon  grounds  of  policy,  as  in  the  case  of  com- 
mon covines :  the  law  arms  him  with  the  whole  power 
of  the  county  for  the  purpose  of  keeping  the  debtor  safely^ 
and  will  not  permit  him  to  allege  a  rescue  or  breach  of 
prison,  unless  by  the  public  enemy — a  release  by  a  mob 
is  no  defence— -BHtott  v.  Duke,  of  Norfolk,  4  T.  R. 

Waddell  and  Norwood,  for  the  defendant. 

RuFrm,  C.  J.  The  action  is  founded  on  the  Act  of  1777, 
cfa.  118 ;  which  gives  debt  against  a  sheriff,  who  shall 
"wilfully  or  negligently  suffer"  a  debtor  taken  in  execu- 
tion, to  escape.  The  question  turns  on  the  meaning  of 
the  term,  "negligently,"  in  the  statute.     It  seems  a  little 
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MQgular,  that  at  ibis  day  a  definition  of  that  expression 
should  be  called  for,  in  reference  to  an  escape.  It  is  truci 
the  btatute  does  not  directly  define  it,  but  the  meaning* 
we  think,  is  not  the  less  clear.  It  seems  to  have  been 
used  as  a  word  before  appropriated  to  one  kind  of  escapes* 
which  was  then  the  subject  of  legislation,  and  as  already 
having  a  definite  meaning  in  respect  to  that  subject,  andi 
therefore,  not  then  needing  explanation.  At  all  eyents, 
it  must  be  so  understood.  For  it  is  an  ancient  rule  for 
the  construction  of  statutes,  that,  when  they  make  use  of 
words  and  phrases  of  a  definite  and  well  known  sense  in 
the  law,  they  are  to  be  received  and  expounded  in  the 
same  sense  in  the  statute.  This  has  been  applied  to 
statutes  creating  crimes,  and  especially  when  the  enact- 
ments are  merely  affirmative;  as  in  the  Act  of  1779, 
making  the  "stealing"  of  a  slave  a  capital  felony.  Jerni- 
gan*s  casCf  3  Mur.  12.  Indeed,  this  rule  is  not  confined  to 
the  construction  of  statutes,  but  extends  to  the  interpreta- 
tion of  private  instruments.  There  are  exceptions  to  it^ 
where  it  is  seen  that  a  word  is  used  in  a  sense  difierent 
from  its  proper  one,  in  instruments  made  by  a  person 
inops  consiliL  But  that  is  a  condition  in  which  the  legis- 
lature cannot  be  supposed ;  and,  therefore,  although  the 
intention  of  the  Legislature,  as  collected  from  the  whole 
Act,  is  to  prevail,  a  technical  term,  having  a  settled  legal 
sense,  cannot  be  received  in  any  other  sense,  unless,  at 
the  last,  it  be  perfectly  plain  on  the  Act  itself,  what  that 
other  sense  is.  This  principle,  which  is  as  well  one  of 
common  sense  as  of  common  law,  seems  to  be  decisive 
of  the  present  question. 

There  are,  at  the  common  law,  two  kinds  of  escapes : 
the  one,  wilful  or  voluntary,  as  it  is  oftener  called :  the 
other,  negligent.  Whether  before  or  after  'judgment,  the 
common  law  gave  an  action  on  the  case  for  an  escape  of 
either  kind.  The  difference,  and  the  only  difierence,  be- 
tween the  consequences  of  voluntary  and  negligent  es- 
capes of  a  debtor  in  execution,  was  that  in  the  former 
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case*  the  sheriff  coald  not  retake  the  party,  whereas,  in 
the  latter  he  might ;  and,  if  he  did  so  upon  fresh  pursuit, 
and  subsequently  kept  the  party  in  safe  custody,  the  re* 
ception  formed  a  defence  to  an  action  afterwards  brought. 
In  that  state  was  the  law,  when  the  statutes  13  Ed.  1,  c. 
11,  and  1  Ric.  2,  c.  12,  passed,  and  gave  debt  against 
sheriffs  and  the  warden  of  the  fleet,  for  escapes  of  deb* 
tors  in  execution.  Immediately  the  principles  of  the  com- 
mon law,  touching  the  two  kinds  of  escapes,  became  ap- 
plicable to  the  construction  of  the  Acts,  and  they  were 
applied  to  the  actions  given  by  the  statutes  as  they  had 
been  to  those  given  by  the  common  law.  The  action  of 
debt  was  held  to  lie  as  well  for  negligent,  as  for  voluntary 
escapes ;  and,  indeed,  evidence  of  the  one  might  be  given 
upon  a  count  for  the  other.  Nothing  could  purge  a  vo- 
luntary escape,  when  prosecuted  in  either  form  of  action ; 
and  in  both,  recaption  before  action  brought  for  a  negli- 
gent escape,  was  a  bar.  Ridgewaifs  case^  3  Rep.  52* 
BanafousY.  Walker,  2  T.  R.  i2Q.  The  statutes  were 
merely  affirmative,  only  giving  a  cumulative  remedy  for 
escapes,  without  undertaking  to  define  them ;  and,  con- 
sequently, they  were,  as  to  their  diversities  in  nature, 
and  in  their  defences,  left  to  be  ascertained  by  the  common 
law.  What  was  before  a  wilful  escape  remained  so 
still ;  and  to  the  action  of  debt  for  it  there  was  no  de« 
fence,  that  would  not  have  equally  barred  an  action  on 
the  case.  So,  likewise,  it  was  with  respect  to  a  negligent 
escape,  It  was  constituted  as  before ;  no  old  bar  was 
taken  away,  nor  any  new  one  given.  The  liability  of  the 
officer  in  debt,  depended,  then,  entirely  upon  the  enquiry, 
whether  he  would  be  liable  in  the  action  on  the  case. 
Recourse  was,  therefore,  necessarily  had  to  the  common 
law,  to  determine  what  is  an  escape,  and  what  a  wilful 
or  a  negligent  one.  Whenever  a  person,  once  under  ar- 
rest, is  at  large,  unless  by  the  consent  of  the  creditor,  or 
the  authority  of  law,  it  is  an  escape*  It  is  said  by  Mr. 
Justice  BuLLEE  in  Bonafous  v.  Walker^  to  be  voluntary. 
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^ben  it  is  by  tbe  consent  or  default  of  the  officer.  All 
otber  escapes  are  negligent.  To  tbe  same  purposes 
respectable  text  writers  speak.  Mr.  Phillips  says^ 
*^  if  it  be  with  the  kilowledge  or  consent,  or  by  the  de« 
fault  of  the  gaoler,  or  sherifl  's  officer,  it  is  a  voluntary 
escape ;  if,  without  his  knowledge,  it  is  a  negligent 
escape,"  2  Phill.  Ev.  397.  Mr.  Stephens'  N.  P.  12 12,  states 
*'that  an  escape  is  negligent,  when  the  party  escapes 
without  the  consent  of  the  sheriff  or  his  officer ;  volun* 
tary,  where  the  sheriff'  or  his  officer  permits  him  to  go  at 
large."  And  the  words  of  Mr.  Selwyn,  N.  P.  450,  are, 
that  ••voluntary  escapes  are  such  as  are  by  the  express 
consent  of  the  gaoler  ;  negligent,  when  the  prisoner  es- 
capes without  the  knowledge  or  consent  of  the  gaoler ;" 
and  he  adds  upon  the  authority  of  Stonehouse  v.  Mullms^ 
Str.  S73,  *'that  in  either  of  those  cases  an  action  of  debt 
may  be  maintained  against  the  sheriff."  In  pleading  also, 
the  same  distinction  is  kept  up.  In  a  plea  of  fresh  pur- 
suit and  recaption,  it  is  stated,  *•  that  the  said  L.  »S  (the 
debtor)  forcibly,  wrongfully,  privily,  and  without  the  per- 
mission, consent,  knowledge,  or  default  of  the  said  defen- 
dant escaped,"  &;c.;  and  the  replication  is,  that  the  defen- 
dant "permitted  and  suffered"  (or  "voluntarily  permitted 
and  suffered")  the  said  L.  S.  to  go  at  large,  whither  he 
would,  and  to  escape  out  of  the  custody  of  the  defendant, 
&c.  ChitL  PI.  957—8  9,  C.  1170—7  Went.  553.  et  seq. 
5  Went.  288.  Though  differing  slightly  in  words,  these 
various  passages  ag»ee  in  substance,  that  every  going  out 
of  prison,  with  the  knowledge  or  default  of  the  keeper,  is 
a  voluntary  escape,  and  that  without  his  knowledge  or 
default,  it  is  a  negligent  one  :  and,  that,  for  the  purposes 
both  of  the  action  on  the  case,  and  of  debt.  Indeed,  it 
it  was  so  held  in  express  terms  by  the  Court  of  Common 
Pleas,  in  Ahept  v  Eyles,  2  H.  Bl.  108,  in  Trinity  term, 
1702 ;  and  in  so  holding  the  Court  proceeded  on  a  long 
irain  of  authorities  from  a  remote  period  up  to  that  time, 
and  not  weakened  by  a  single  one  to  the  contrary.     It  is 
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remarkable  that  at  the  same  term,  the  question  was  also 
before  the  Court  of  King's  Bench  in  Elliott  v.  The  Duke 
of  Norfolk,  4  T.  R.  789 ;  in  which,  without  hearing  the 
plaintiff's  counsel,  the  Court  sustained  a  demurer  to  a 
plea,  that  a  mob  of  divers  persons,  riotously  and  felonious- 
ly with  force  (tho  said  force  being  so  great  and  violent 
that  the  defendant  could  not  resist  it)  demolished  the 
prison  and  rescued  the  debtor  against  the  will  of  the  de- 
fendant, and  although  he  did  as  much  as  in  his  power  lay 
to  prevent  the  same.  It  is  thus  seen,  that  in  the  action 
of  debt,  as  well  as  in  case,  the  officer  is  liable  for  either 
kind  of  escape  ;  except  that  when  the  escape  is  only  neg- 
ligent, the  action  will  not  lie  unless  brought  before  re- 
caption, and  except  further  that  it  will  not  lie  at  all 
when  the  escape  was  occasioned  by  the  Act  of  God,  or 
the  public  enemies.  Although  these  positions  were  not 
disputed  by  the  defendant's  counsel,  but  were  admitted  to 
be  law  in  England,  yet  it  was  necessary  to  advert  to  them 
particularly,  for  the  better  understanding  of  the  grounds 
on  which  they  rest,  and  their  bearing  on  the  construction 
proper  to  be  placed  on  our  statute.  For,  while  it  wai 
admitted,  that  such  was  the  nature  of  the  escapes  for 
whioh  the  common  law  gave  and  gives  the  action  on  tho 
case,  and  for  which  debt  is  also  given  in  England,  by  her 
statutes,  it  was  contended  in  argument,  that,  by  reason  of 
the  difference  in  the  language  of  those  statutes  and  ours, 
and  of  the  difference  in  the  condition  and  policy  of  the 
two  countries,  ours  should  receive  a  different  construc- 
tion— one  whereby  the  sheriff  is  to  be  liable  for  such  neg- 
ligent escapes  only,  as  spring  from  **  actual  negligence," 
or,  from  **  gross  and  culpable  negligence,"  as  was  con- 
tended for  in  another  another  case  against  this  defendant 
at  the  present  term.  But  neither  the  one  nor  the  other 
of  those  reasons  can,  we  think,  produce  the  effect  insisted 
on.  So  far  from  it,  the  difference  between  the  enactments 
«hews  an  intention  to  make  ours  the  more  explicit  against 
the  sheriff. 

20 
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The  language  of  the  Sl  Westm*  2,  is,  ^  Let  the  sheriff 
take  heed  that  he  do  not  saffer  {non-permittat)  him  to  go 
out  of  prison  without  assent  of  his  master ;  and  if  he  do« 
and  thereof  be  conTiot,  he  shall  be  answerable  to  his 
master  of  the  damages  done  to  him  by  such  servant,  ac« 
cording  as  it  may  be  found  by  the  country,  and  shall  have 
his  recovery  by  writ  of  debt"  The  statute,  1  jRtc.  2,  after 
reciting  that  persons,  divers,  <'at  the  suit  of  the  party,  com* 
manded  to  the  prison  of  the  Fleet  by  judgment,  be  often- 
times suffered  to  go  at  large  by  the  warden  of  the  prison, 
sometimes  by  mainprise  or  by  bail,  and  sometimes  with« 
out  any  mainprise  with  a  baston  of  the  fleet,  dux 
without  their  assent,  at  whose  suit  they  were  judged,  and 
•without  their  gree  thereof  made,  whereby  a  man  can- 
not come  to  his  right,  and  recovery  against  such  priso* 
ners,  to  the  great  mischief  and  undoing  of  many  people," 
then  ordains,  '*  that  from  henceforth  no  warden  of  the 
fleet  shall  suffer  any  prisoner,  there  being  by  judgment 
at  the  suit  of  the  party,  to  go  out  of  prison,  without  ma- 
king gree  to  the  said  parties  of  that  whereof  they  were 
judged,  unless  it  be  by  writ,  or  other  commandment  of 
the  King,  upon  pain  to  lose  his  ofiice.  And,  moreover, 
if  any  such  warden  from  henceforth  be  attainted  by  due 
process,  that  he  hath  suffered  or  let  such  prisoner  to  go 
at  large  against  this  ordinance,  then  the  plaintiffs  shall 
have  their  recovery  against  the  same  warden  by  writ  of 
debt"  The  recital  in  the  latter  statute  is  only  of  escapes 
that  are  clearly  voluntary,  and  the  operative  words  of 
the  former  are,  ^suffer  to  go  out  of  prison,"  and  of  the 
latter,  **'  suffer  or  let  such  prisoner  go  at  large ;"  and 
therefore  it  might  very  plausibly  have  been  contended, 
(as  it  was,  as  late  as  the  case  of  Alsept  v.  Eyles^  that,  by 
a  fair  construction^  they  only  gave  debt  for  escapes  with 
the  knowledge  and  actual  permission  of  the  officer.  Yet 
the  contrary  has  been  uniformly  deemed  the  proper  con- 
struction ;  and  it  was  held,  first,  that  debt  would  lie  for 
a  negligent  escape,  and,  secondly,  that  in  order  to  sop- 
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port  the  aclioa  it  was  not  necessary  to  shew  any  sped^ 
aet  of  negligence,  as  every  escape,  not  arising  from  the 
aet  <tf  Crod,  or  the  King's  enemies,  was  in  law  a  negligent 
escape  at  the  least.  Why  was  this?  The  answer  is 
obvious.  It  is,  that  the  statutes  merely  give  a  new  rem* 
edy  for  escapes  generally,  without  undertaking  to  define 
them,  and  without  excepting  a  negligent  escape ;  and 

I  therefore  that  the  action  must  lie  for  whatever  was  by 

the  common  law  an  escape,  for  which  an  officer  was,  at 
the  common  law,  liable  in  damages.  Hence,  Lord  Ctokb 
makes  no  distinction  between  voluntary  and  negligent 
eseapes,  in  his  comments  on  the  statutes,  2  In»L  889. 
And  Lord  Loughborough  in  delivering  the  judgment  of 
the  Court  in  Alsept  v.  Eyles^  cites  a  case  from  the  year 
book  S3  Hen.  6,  of  an  action  of  debt,  for  an  involuntary 
escape.  The  same  point  was  expressly  decided  in  Stone* 
house  v.  MuUins,  and  in  the  other  more  modern  cases  al- 
ready  cited.  Thus  the  statutes  were  construed  in  refer* 
ence  to  the  common  law ;  and  in  giving  debt  for  ^  an 

I  escape,"  they  were  necessarily  held  to  mean  whatever 

was  legally  an  escape,  whether  voluntary  or  negligent* 
Then,  how  much  more  conclusively  is  the  Court  here 
bound  to  take  the  terms  of  art  employed  in  our  Act,  ac« 
cording  to  their  previous  legal  acceptation,  as  equally 
embracing  both  kinds  of  escape  as  understood  at  the 
common  law,  when  it  does  not  merely  say,  that  debt  shall 
lie,  if  a  sheriff  *"  suffer"  a  debtor  to  "« escape,''  but  its 
tenor  is,  that  it  shall  lie,  if  he  '' wilfully  or  negK* 
gewUy  suffer  ''such"  *' escape t"  How  is  it  possible 
for  us  to  suppose,  that  the  Legislature  meant  in  this 
Act  a  different  kind  of  negligence  from  that  which 
was  known  to  the  common  law  and  had  been  applied  to 

I  the  statutes  of  Ed.  1,  and  Rte.  8  ?    It  was  argued,  indeed, 

I  that,  inasmuch,  as  the  English  statutes  were  in  force  here, 

some  differenee  is  to  be  implied  from  the  fact  of  passing 
a  statute  here  on  the  subject ;  and  that  the  implication 
is  strengthened  by  the  change  of  phrasedogy  in  ours ; 
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BMd  tlMn»  as  our  policy  is  less  stringent  than  that  of  Eng- 
land ia  eRforcing  pa}rmeBt  of  debts  by  process  against 
the  person^  it  is  insisted  that  it  is  a  reasonable  hypothesisy 
that  the  difference  intended  was,  that  in  the  case  of  a 
negligent  escape,  the  negligence  must  be  actual,  gross, 
and  culpable.  But  that  course  of  reasoning  is  not  just, 
aeoording  to  the  analogies  of  the  law,  nor  in  furtherance 
•f  justice^  and  good  morals.  Very  sufficient  reasons  may 
be  assigned  for  the  enactment  or  re  enactment  by  our 
Act,  without  recurring  to  the  considerations  supposed. 
It  does  not  appear  that  the  statutes  of  Edward  and  Rich" 
ord,  were  ever  in  use  here,  and  it  is  not  certain  that,  from 
their  terms,  they  would  have  been  deemed  in  force.  At 
any  rate,  they  were  couched  in  terms,  that  had,  in  some 
degree,  become  obsolete,  and  were  in  themselves  so  vague, 
as  to  have  made  it  necessary  to  resort  to  a  latitudinous 
equitable  construction,  in  order  to  embrace  cases  and 
persons  that  were  within  the  mischief,  though  not  the 
letter  of  those  statutes.  It  is  more  consonant  with  mo* 
dern  and  just  legislation,  that  the  statute  laws  should 
plainly  and  directly  provide  for  all  they  are  intended  to 
cover,  instead  of  employing  the  vague  generalities  of  the 
early  ordinances  of  parliament.  Besides,  our  Act  was 
necessary,  in  order  to  extend  the  remedy  for  escapes  to 
cases  of  attachments  or  executions  for  money  decreed  in 
Chancery ;  and,  again,  to  make  the  action  survive,  as 
well  against  the  executor  of  the  sheriff,  as  for  the  credi* 
tor's  executor,  which  wets  not  the  case  in  England,  Dyer 
271,  3)82.  1  Raym.  399.  These  considerations  suffi- 
ciently account  for  the  enactments  of  our  statute,  and  for 
its  particular  provisions. 

That  the  language  used  in  it  is  to  receive  a  different 
interpretation  from  that  which  it  ought  and  would,  were 
it  an  enactment  of  the  British  parliament,  because  in  the 
habits  of  our  country,  and  the  course  of  our  legislation  it 
is  supposed  a  policy  is  seen  less  favourable  to  the  rights 
of  creditors,  than  that  which  has  prevailed  so  steadily 
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in  the  mother  country,  is  altogether  inadmissible.  In  a 
repablic,  as  much,  at  least,  as  in  a  monarchy,  the  laws^ 
as  made  and  as  administered,  should  make  men  honest  in 
the  payment  of  their  debts,  and  officers  faithful  in  the  per- 
formance of  their  duties.  Nay,  it  is  of  more  consequence 
in  a  republican  government ;  for  its  stability  and  whole* 
some  operation  depend  more  essentially  on  the  virtue  of 
the  people,  and  nothing  is  more  speedily  or  certainly  de« 
structive  of  private  and  of  public  virtue,  than  to  relax  the 
obligation  of  contracts,  and  render  the  rights  of  creditors 
insecure.  It  is  doing  some  evil,  and  we  think  much  injus- 
tice to  our  institutions,  to  suggest  that  such  a  course  has 
been  settled  on  here,  or  that  there  is  a  tendency  to  it. 
The  supposition  cannot  be  tolerated,  that  the  law  is  of 
less  binding  force  here  than  in  any  other  country.  The 
judiciary,  at  all  events,  can  never  adopt  it,  unless  it  should 
become — that  greatest  ef  curses  which  can  befal  an  un- 
happy and  degraded  country — dependent,  and  then,  ne- 
cessarily the  weak,  or  pliant  instrument  of  popular  im- 
pulses. The  Courts  can  act  upon  no  such  principle  further 
than  they  may  be  compelled  by  positive  and  unequivocal 
constitutional  enactments.  None  such  have,  as  yet, 
passed  ;  and  we  trust,  they  never  will.  The  statute  now 
under  consideration  is,  on  the  contrary  an  honorable 
monument  to  the  purpose  of  sustaining  the  modes  derived 
from  our  forefathers  of  enforcing  the  satisfaction  of  re- 
coveries by  judgment.  It  seems,  indeed,  to  be  somewhat 
characteristic  of  the  present  age  to  regard,  with  less 
severity  than  formerly,  the  contracting  of  debts  which  the 
party  is  not  able  in  the  event  to  pay.  The  world  is  mak- 
!  ing  an  experiment,  how  far  the  morals  of  mankind  eaa 

be  preserved,  while  persons  shall  be  exempted  from  bodi- 
ly restraint  or  punishment  for  such  delinquencies.  Our 
k^lature,  like  others,  has,  to  some  extent,  ventured  on 
this  experiment.  The  issue  can  be  made  known^  with 
certainty,  only  by  time.  But  all  the  changes,  as  yet  made 
ia  our  law,  profess  to  be  for  the  relief,  only,  of  honest  in* 
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solvents :  that  is  to  say»  honest,  in  the  sense,  at  leact,  of 
having  no  property,  or  of  giving  up  what  they  have. 
There  may  be  a  difference  of  opinion  about  the  policy  of 
that  degree  of  immunity  for  obtaining  a  credit,  to  vdiich 
one  was  not  entitled  ;  and  the  details  of  the  system  may 
be  defective  in  not  sufficiently  guarding  against  fraud  in 
contracting  debts  and  disposing  of  the  debtor's  property. 
If  that  be  so,  it  only  shews  that  the  system  needb  amend* 
ing.  But  it  is  very  far  from  shewing  a  legislative  inten- 
tion  or  popular  purpose,  either  to  exonerate  dishonest 
debtors — those  who  have  property  but  conceal  it,  and 
will  not  surrender  it  for  the  benefit  of  creditors — from 
imprisonment  altogether,  or  to  subject  them  only  to  the 
insecure  custody  of  an  irresponsible  keeper.  As  to  such 
debtors,  the  principles  of  the  laws  of  our  ancestors, 
whether  the  unwritten  or  the  written  laws,  are  preserved  in 
full  vigor  here.  We  have  the  same  executions  against 
the  body ;  and,  if  the  debtor  cannot,  or  will  not  avail  him* 
self  of  the  benevolent  provisions  of  the  acts  for  the  relief 
of  insolvent  debtors,  he  is  liable  to  the  same  close  and 
safe  custody,  which  the  policy,  and  the  morality  of  the 
common  law  prescribed,  as  the  means  of  enforcing  pay- 
ment of  debts.  It  follows,  if  the  gaoler  will  not  execute 
the  law  in  that  respect,  but  from  any  cause,  which  he 
was  not  incapable  of  counteracting,  *' suffers  or  lets 
prisoners  to  go  at  large,''  (as  expressed  in  St.  1,  Ric*  3,) 
^* without  their  assent,  at  whosesuitthey  be  judged,  where- 
by  a  man  cannot  come  to  his  right  and  recovery  against 
such  prisoners,  to  the  great  mischief  of  many  people/'  that 
the  creditor  ought  to  have  redress  against  the  gaoler ;  and 
that,  not  merely  in  damages,  which  the  jury  may,  in  the 
dark,  suppose  to  be  adequate  to  the  loss  or  inconvenience 
to  the  creditor,  but,  to  prevent  such  defaults,  voluntary  or 
negligent,  and  to  render  the  redress  effectual,  by  giving 
to  the  party,  in  the  words  of  Mr.  Justice  Bullkb,  that 
remedy  against  the  gaoler,  which  he  had  against  the 
debtor.    Such  is  the  plain  and  expressed  intention  of  the 
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Act  of  Assembly.  Unfortunately  too,  for  the  argument 
drawn  from  the  supposed  opposition  in  the  policy  of  our 
present  and  former  governments,  these  provisions  were 
not  first  introduced  into  the  statute  book  by  the  Act  of 
1777.  They  form  parts  of  an  Act  of  1755,  Ch.  2,  found 
in  the  revisal  of  Davis,  printed  in  1765.    By  the  81st  sec* 

I  tion,  a  summary  judgment  on  motion  is  given  against  a 

I  sheriff,  who  hath  levied  or  received  any  money  on  exe- 

cution, or  hath  taken  the  body  of  any  defendant  upon  exe- 
cution and  **  suffered  him  or  her  to  escape  with  the  con« 
sent  of  such  sheriff ;"  and  by  the  next  section  it  is  enacted, 
''that  where  any  sheriff  shall  have  taken  the  body  of  any 
debtor  in  execution,  and  shall  wilfully  or  negligently  suf- 
fer such  debtor  to  escape/'  the  creditor  and  his  executor 
may  have  an  action  of  debt  against  the  sheriff  and  his 
executor.  The  act  thus  evidently  preserved  the  legal 
ideas  of  the  different  kinds  of  escape — in  effect  defining 

i  that  which  is  wilful  to  be  an  escape  ''with  the  consent  of 

the  sheriff,"  and,  consequently,  that  a  negligent  escape 
was  one  without  such  consent.  If  the  term  **  negligent^' 
is  to  be  understood  in  any  other  sense  than  its  ancient 
one,  we  ask,  in  what  other  signification  did  the  legisla* 
ture  use  it,  as  faras  can  be  collected  fVom  the  act  ?  What 
is  meant  by  ''actual,"  or  "gross  and  culpable"  negligence, 

!  in  reference  to  escapes  ?    The  law  had  said,  that  there 

was  negligenee,  which  made  the  sheriff  eulpable,  and 
liable  to  the  party's  action,  if  the  escape  occurred  without 

'  the  act  of  God  or  the  public  enemies ;  and  there  is  noth- 

ing in  the  act  to  say,  that  it  should  not  be  so  deemed. 
Sheriffs  are  not  the  only  persons,  of  whom  the  same  de- 
gree of  diligence  is  exacted*  It  is  required  also  of  com- 
mon carriers — ^the  law  properly  putting  both  on  the  same 
footing,  because  the  same  reasons  apply  equally  to  both* 
Lord  CoKs  so  treats  them  in  SGUthcoie's  case  4  Rep.  83* 
They  each  undertake  a  duty  for  reward,  and  it  is  a  doty 
of  such  a  nature  as  to  present  constant  opportunities  and 
strong  ten^tations  to  betray  the  trust,  if  evidence  of  col- 
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lusion  or  of  some  particalar  omission  of  doe  care  and 
caution  were  necessary  to  charge  them.  The  security  of 
those,  who  employ  common  carriers  and  keepers  of  pri- 
sons, from  the  most  mischievons  unfaithfulness,  renders  it 
indispensable,  that  they  should  be  insurers ;  and,  there- 
fore, the  law  pays  them,  and  justly  holds  them  responsi- 
ble, as  such. 

There  is  another  consideration,  which  presses  strongly 
against  receiving  *•  negligent  escape"  in  the  act  in  any 
new  sense.  It  is,  that  it  would  put  an  end  at  once  to  the 
beneficial  and  M'ell  established  doctrine  of  recaption  or 
fresh  pursuit.  Although  the  law  will  not  allow  the  she- 
riff to  imprison  and  enlarge  the  party  at  his  caprice  from 
time  to  time,  and,  therefore  after  a  voluntary  escape,  the 
sheriff  cannot  re-take  the  party,  yet  it  is  otherwise  when 
the  escape  is  without  the  connivance  of  the  sheriff  and 
merely  negligent.  In  this  latter  case,  the  dobtor  has  no 
claim  on  the  benignity  of  the  law,  even  against  the  she- 
riff, for  exoneration  from  re-imprisonment,  and  therefore 
the  sheriff  is  allowed  to  re-take  him.  If  the  creditor 
choose  to  hold  back  and  not  sue  the  sheriff  for  the  escape, 
until  he  shall  have  been  at  the  trouble  and  expense  of  a 
re-capture,  and  incurred  the  further  risk  of  the  debtor's 
detainer  thenceforward,  until  he  satisfy  the  judgment,  the 
law  may  well,  and  does  deny,  any  action  for  the  previous 
escape.  But  it  is  manifest  that  this  supposes  that  an  ac- 
tion lay  for  the  escape  thus  purged  by  the  recaption ;  and 
hence  arise  the  interest,  power,  and  duty  of  the  sheriff 
to  recapture.  Therefore,  if  in  any  case  the  creditor  could 
not  have  his  action  against  the  sheriff  for  the  escape  it- 
self, there  would  be  no  motive  or  obligation  <m  the  sheriff 
to  retake  the  debtor.  For,  the  law  does  not  give  the  ac- 
tion of  debt  for  a  default  of  the  sheriff  in  not  taking  the 
body  in  execution  or  retaking  it ;  but  only  for  an  escape 
from  Gostody.  Hence,  if  there  be  an  escape  by  the  act  of 
God,  or  the  public  enemies,  no  action  arises  therefor ;  and 
if  in  such  case  the  debtor  appear  openly,  there  is  no  ques- 
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tion«  that  the  right  to  tbo  action  of  debt  would  not  artio 
for  the  defanlt  of  the  ^eriff  in  not  retaking  him,  bat  the 
creditor  would  be  put  to  another  ca.  sa.  Now,  if  the  ac« 
tion  does  not,  by  our  statute,  accrue  upon  the  fact  of  the 
escape,  as  legally  importing  negligence,  but  only  when 
it  is  shown,  that  there  was  *<  gross  and  culpable  negH- 
genee ;"  and  committing  the  debtor  to  a  new  prison  that 
was  supposed  to  be  secure,  and  locking  him  in,  is  to  de>- 
feat  the  action  as  the  act  of  God,  or  of  the  public  ene- 
mies does,  it  follows  that  the  sheriff  is  not  obliged,  in  this 
case,  more  than  in  the  other,  to  retake  the  debtor,  in  order 
to  give  him  a  bar  to  the  creditor's  action — ^for,  upon  this 
hypothesis,  the  action  of  debt  never  arose.  It  is  true,  the 
creditor  might  issue  a  new  ca.  »a.  ;  but  that  would  only 
be  effectual,  if  the  debtor  remained  within  the  jurisdic* 
tion,  and,  indeed,  would  give  that  sheriff  no  authority  to 
go  out  of  his  county.  The  legislature  can  never  be  sup- 
posed to  have  intended,  that  a  sheriff  should  be  thus  ex-* 
cused  for  an  escape,  though  he  make  no  effort  to  retake 
the  debtor,  and  that  recoveries  by  judgment  should  be 
thus  defeated.  Moreover,  that  the  escape  took  place  from 
a  new  and  sufficient  gaol  is  no  palliation,  but,  upon  legal 
analogy,  an  aggravation  of  the  negligence,  by  which  it 
happened.  Thus,  a  sheriff  may  return  a  rescue  ttpea 
mesne  process,  as  he  carries  the  party  to  gaol ;  yet,  if  he 
get  him  once  within  the  prison,  though  the  custody  be  by 
mesne  process  only,  he  must  hold  him  at  all  events,  and  a 
rescue  will  be  no  excuse,  unless  it  be  by  the  public  ene- 
mies. This  is  laid  down  by  Chief- Justice  Pratt  in  Cromp' 
ten  ▼.  Ward,  Str.  429,  as  law,  not  to  be  disputed.  It  is 
asindispotably  law,  that  a  rescue  of  one  taken  in  eseeit. 
tion,  and  on  the  way  to  gaol,  cannot  be  returned,  mdeM 
it  be  by  public  enemies ;  for  a  sheriff  is  bound,  in  such 
case,  to  have  his  posse  sufficient  to  overcome  all  lbro6 
from  rioters  or  mobs.  Dtfer  £41,  May  v.  Probs  Cro.  Jac« 
419.    By  parity  of  reasoning,  it  follows,  that  still  leM  i 
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a  reacae  exenae  the  sheriff,  after  he  has  the  additional 
security  of  the  walls  of  the  prison  for  the  custody  of  his 
prisoner  in  execution. 

This  question  has  been  discussedthus  elaborately,  not 
because  it  appeared  to  the  court  to  have  any  intrinsic 
difficulty,  but  from  the  respect  due  to  the  opinion,  to  the 
contrary  of  the  learned  Judge,  who  presided  at  the  trial^ 
and  to  the  zealous,  full,  and  able  argument  at  tho  bar ; 
and,  moreover,  because  the  point  is  of  importance  in  it- 
self. No  member  of  the  Court,  however,  has  entertained 
any  doubt  on  it ;  but  we  have  all  (including  our  late 
brother  Dakibl,  who  heard  the  argument*)  considered  it 
plain,  both  upon  the  generkl  reasons  here  given,  and  as 
concluded  by  adjudications  in  this  State.    We  know  that 

•  there  have  been  many  recoveries  on  the  circuits  both  in 
case,  and  debt  for  negligent  escapes,  as  understood  at 
common  law.  The  propriety  of  them  was  never  ques- 
tioned, except  in  the  single  case  of  Rainey  v.  Demming^ 
2  Murph.  886 ;  and  there  the  eminent  Judge,  who  sat  in 
the  Superior  Court,  did  not  hesitate,  as  soon  as  he  had  the 

^  opportunity  of  looking  into  the  authorities,  and  conferring 
with  the  other  Judges,  to  retract  his  opinion,  and  become 
the  organ  of  the  Court  to  reverse  his  judgment  The  case 
was  decided  at  the  last  term  of  the  Supreme  Court,  as 
formerly  constituted,  and,  both  Judge  Daniel,  and  I  were 
members  of  it,  and  remember  that  neither  of  the  five 
Judges,  then  in  the  Court,  bad  the  least  doubt  of  the  law, 
as  there  laid  down,  and  of  its  application  to  the  action  of 
debt,  as  well  as  to  the  action  on  the  case  then  before  the 
Court.  It  would  be  strange,  indeed,  if  that,  which  is  in 
law  a  negligent  escape  in  one  action,  should  not  be  a  neg* 
ligent  escape  in  another  action. 

All  the  considerations,  then,  that  can  weigh  with  a 
Court,  the  just  principles  for  the  interpretation  of  statutes^ 
the  authority  of  abjudications,  and  ancient  writers  on  tha 
law,  and  a  regard  to  souud  policy,  and  good  moraIa~ 
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ooneor  in  prodaeing  the  convictiooi  that  the  judgment  it 
enoneonff. 


Pbe  CuiiAif.    Jadgment  reversed,  and  v§nir§  Jk  wnta 
awarded. 


DEN  ON  DEMISE  OF  WILLIAM  A.  WHITnELD    &  AL.  m. 
HATCH  WHTTFIELD. 


lo  an  aetion  of  ejeetmrat,  whero  an  arbKratioik  had  htm  agiaed  opoOy  aid 

theawaid  was  sol  mada  wita  afler  tlie  dMth  of  one  «f  tho  Immu  onhe 

plaiatiff,  HM  that  tha  award  was  void, 
llioagh  Jahn  Deii»  hj  fioCion  of  law  may  ba  tho  oatonaiblo  plaintiff  in  aa 

action  of  ojeetmant,  tho  Court  will  not  anflbr  aneh  n  fiction  to  waik  aa 

iajnry  to  tho  paitioo  loally  intorwtod. 


Appeal  from  the  Superior  Court  of  Law  of  Wayne 
County,  at  the  Fall  Term,  1S4T,  his  Honor  Judge  iimat 
presiding. 

This  was  an  aetion  of  ejectment,  in  which  the  follow* 
iag  facts  appeared. 
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The  declaration  contaios  three  several  demises,  the  let 
from  W.  A.  Whitfield,  the  2d  from  James  Herring,  and 
the  3d  from  Backner  Hill.  The  defendants  entered  into 
the  common  rule^  and  pleaded  not  guilty.  At  Fall  Term, 
1846,  the  following  order  of  reference  was  made :  "  This 
case  is  referred  to  James  Gritwold  and  Nicholson  Wash* 
ington,  with  leave  to  choose  an  umpire  in  case  they  disa- 
gree, and  their  award,  or  that  of  their  umpire  to  be  a 
judgment  of  this  Court."  Between  the  referring  of  the 
case,  and  the  making  of  the  award,  James  Herring,  the 
lessor  of  the  plaintiff  in  the  2d  demise,  died.  At  Fall 
Term,  1847,  the  arbitrators  returned  their  award.  A 
motion  was  made  on  the  part  of  the  defendant,  for  a 
judgment  on  the  award,  and  the  plaintiffs  moved  to  set 
it  aside.  Both  motions  were  over-ruled  by  the  Court,  and 
the  defendant  appealed. 

Mordecai  and  Bryan,  for  the  plaintiffs. 

1st.  One  of  the  lessors  of  the  plaintiff  (James  Her- 
ring,) it  appears  from  the  award  itself,  has  died  since  the 
submission.  It  is  sufficient  cause  to  set  aside  the  award. 
See  Chitty's  Gen.  Prac.  103. 

2d.  The  arbitrators  proceeded  without  giving  proper 
notice  to  all  the  parties.  This  is  good  cause  to  set  it. 
aftide.    Saik.lX.    ChiUy's  Rep.  U.    2  Chit.  Gen.  Prac.  96. 

Sd.  The  rule  of  reference  is  a  simple  one,  and  all  tho 
arbitrators  had  a  right  to  do,  was  to  decide  as  to  the  le- 
gal rights  of  the  parties  and  which  was  entitled  to  the 
verdict.  The  rule  cannot  bring  before  the  arbitrators 
more  than  was  in  issue  before  the  Court.  Den.  dem. 
Hardin  v.  Bemity  ^  ul,  4  Dev.  &  Bat.  381. 

Hire  the  arbitratons  not  only  undertake  to  decide  thiSv 
but  they  adjudicate  the  right  to  the  land.  See  Den, 
d€m*  Ihincan  v.  Dunean^  1  Ired.  466. 

4th.  The  main  award  is  vague  and  uncertain,  in  first 
awarding  that  Wm.  A.  was  a  trustee  for  defendant  and 
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bound  to  account  and  re  convey ;  and  secondly,  that  he 
had  been  gnilty  of  fraud  and  no  title  passed. 

6th.  Award  purports  to  be  founded  on  evidence  and 
notes  of  counseL    These  the  arbitrators  had  no  right  to  use* 

ith.  The  arbitrators  profess  to  decide  according  to  la w« 
and  have  mistaken  the  law.  This  is  good  cause  to  set  it 
aside.  2  Chit.  Gen.  Prac.  109.  McRae  y.  Robinson^  % 
Murp.  127.    Ryan  v.  Bhunt  ^al.i  De  v.  Eq.  882. 

In  order  to  avoid  the  sale*  there  must  be  found  a  com* 
bination  between  the  sheriffand  the  purchaser.  iV.  C.  T. 
jR.  114.    Jones  v.  Fidgham^  t  Murp.  364. 

Strange^  for  the  defendant,  argued — 

That  the  Court  ought  to  have  entered  judgment  on  the 
award,  either  1st,  according  to  its  terms,  or  2ndly,  a  judg- 
ment in  favor  of  the  defendant  in  the  particular  suit,  or 
Srdly,  a  judgment  of  non-suit  against  the  plaintiff. 

1st.  That  the  death  of  Henry  made  no  difference  in  ac- 
tion of  ejectment  as  John  Doe  never  dies. 

Snd.  That  as  Henry  was  dead,  notice  to  him  was  dispensed 
with  and  the  arbitrators  are  themselves  the  judges  of  no* 
tice.    Watson  on  awards  170 .    Wood  v.  Leake^  12  Yes.  419« 

Srd.  That  the  arbitrators  upon  the  question  of  fraud  had 
not  undertaken  to  decide  according  to  law,  and,  if  they 
had,  their  decision  was  according  to  law. 

4th.  That  the  practice  of  referring  causes  is  sanctioned 
and  approved  by  this  Court  in  many  cases,  especially  in 
T^fson  T.  Robinsonf  8  Ire.  383,  and  that  the  Court  will  in* 
tend  every  thing  in  favor  of  an  award  Carter  v.  Samsp  4 
Dot.  dc  Bat.  188. 

Mh.  That  an  alternative  award  is  good.  Watson  on 
awards  125,  Lee  v.  ElkinSf  18  Mod.  585. 

6th.  Thata  judgment  of  non-suit  in  an  action  of  eject* 
ment  is  as  final,  as  any  other  judgments  that  can  be  ren* 
dered  in  favor  of  the  defendant — ^and  so  far  as  the  suit 
is  concerned  is  final. 
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Nash,  J.  We  concur  with  his  Honor  in  his  opinioo. 
The  arbitrators  decide,  that  upon  a  careful  examination  of 
the  evidence,  they  decide  that  W.  A.  Whitfield,  the  lessor  of 
the  plaintiff,  in  purchasing  the  land  at  the  sheriff's  sale 
made  under  an  execution  against  the  defendant,  Hatch 
Whitfield,  issued  on  a  judgment  obtained  by  him  against 
said  Hatch,  had  been  guilty  of  a  fraud,  and  that  the  suit 
should  be  dismissed  at  the  costs  of  the  lessors  of  the  plain* 
tiff.  In  effect  it  is  an  award  that  a  judgment  of  non* 
suit  should  be  entered  by  the  Court  against  the  lessors 
of  the  plaintiff.  This  is  a  definite  and  distinct  judgment 
pronounced  by  the  arbitrators  upon  the  case,  as  submit^ 
ted  to  them,  and  was  certain  and  conclusive  so  far  as 
this  action  was  concerned.  In  Blancbard  r.  Lillys  and 
Rexr.  Blanchard^  9th  East,  an  award  directed  that  certain 
actions  should  be  discontinued,  and  each  party  should  pay 
his  own  costs,  it  was  decided  that  the  award  was  final 
and  good,  it  being  in  effect  an  award  of  a  stet  ante* 
processus.  Hartwell  v.  Hill,  Forrest  73.  There  is»  how- 
ever, a  fatal  objection  to  the  Court  giving  a  judgment 
upon  this  part  of  the  award.  The  arbitrators  state,  that 
at  the  time  they  made  the  award,  James  Herring  was 
dead.  His  death  was  a  revocation  of  the  submission,  so 
far  as  he  was  concerned.  It  is  answered,  however,  by  the 
defendant,  that  John  Doe,  is,  in  law,  the  plaintiff,  and  as 
he  never  dies,  the  trial  of  an  ejectment  is  not  delayed, 
nor  the  case  abated  by  the  death  of  his  lessor.  This,  in 
practice,  is  true.  The  action  of  ejectment  is  pretty  much 
a  fiction,  resorted  to  by  the  Courts  to  try  the  right  of  pos^ 
session  to  land,  and  John  Doe  is  a  fictitious  person.  But 
the  Courts  never  will  suffer  their  own  fictions  to  work  a 
positive  wrong.  The  question  is  not  here,  as  to  the  abate- 
ment of  the  suit,  or  of  the  demise  from  James  Herring, 
but  it  is  of  the  revocation  of  a  power  given  by  him  to 
certain  persons,  to  try  a  certain  cause ;  and  it  cannot  ad« 
mit  of  a  doubt,  that  the  power  pf  an  arbitrator  is  deter- 
mined by  the  death  of  the  party  to  the  submission  or  any 
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one  of  them.  2  TiMs  Pr.  877.  2  Chit  Pr.  482.  The 
Coart»therefore»  cannot  give  jadgment  for  the  defendant 
upon  this  portion  of  the  award.  Neither  can  the  Court 
give  jadgment  upon  that  portion,  which,  as  the  arbitra- 
tors tell  us,  was  the  result  of  an  equitable  view  of  the 
case.  It  is  not  within  this  submission.  When  parties 
intend  to  submit  all  disputes,  the  terms  of  the  reference 
ought  to  be,  *'  of  all  matters  in  difference  between  the 
parties,''  and  when  the  difference  is  intended  to  be  of  the 
matter  embraced  in  a  particular  case,  it  should  be,  **  of 
all  matters  in  difference  in  the  cause,"  or  words  to  that 
effect.  Smith  v.  Muller,  3  Term  R.  624.  Of  the  latter 
cbaraeter,  is  the  order  of  reference  in  this  case;  this  case 
is  referred,  &c  The  case  is  one  of  ejectment,  and  there 
is  nothing  in  the  order,  looking  out  of  the  case.  With  a 
view  to  settle  all  the  differences  between  the  parties,  the 
arbitrators  have  assumed  the  jurisdiction  of  the  Court  of 
Equity,  settled  their  accounts  and  adjusted  balances,  and 
ordered  and  directed  the  payment  of  the  moneys  adjudged 
by  them.  This  was  not  within  the  scope  of  their  autho- 
rity, as  exhibited  in  the  order  of  reference.  If  there  was 
any  other  reference,  the  parties  mast  enforce  the  award 
by  some  appropriate  action  in  the  proper  Court. 

The  Court  therefore  cannot  grant  to  the  defendant  any 
jadgment  upon  the  award,  but  in  the  language  of  his 
Honor  below,  **  leaves  the  parties  to  such  remedies  as 
they  may  respectively  have  thereon." 

We  see  no  error  in  the  interlocutory  judgment  of  tho 
Court  beIow« 

This  opinion  most  be  certified  to  the  Superior  Court  of 
Wayne  County, 

Feb  Cobiam.  Ordered  accordingly. 
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THE  STATE,  UPON   THE    RELATION  OF   A.   H.  SAUNDERS, 
TRUSTEE,  Slc.  va,  JAMES  L.  GAINES  &  AL. 

A  clerk  and  master,  who  sella  land  under  an  order  of  a  Court  of  Equity 
for  the  purpose  of  parlilion,  acts  under  such  order  as  an  officer  of  the 
Court,  and  is  liable  on  his  official  bond  for  any  breach  of  duty,  in  not  com* 
]ilyiog  with  the  orders  of  the  Court  in  relation  thereto. 

Therefore,  where  a  clerk  and  master  sold  land  ander  sach  an  order,  nceiTed 
the  proceeds,  and  was  directed  by  the  Court  to  pay  over  to  the  persons  pro* 
perly  entitled  by  law,  and  the  heirs  did  not  make  their  claim  within  three 
years ;  held,  that  he  was  bound  to  pay  the  same,  under  the  proTisions  of 
the  first  section  of  the  seventy-sixth  chapter  of  the  Rerised  Slat«tM  to  lb* 
Trnsteo  of  the  County,  of  whoso  Coart  he  was  clerk  and  master,  and  that, 
for  a  default  in  dotnj;  so,  he  and  his  sureties  might  be  sued  on  his  official 
bond. 

Held,  however,  that  where  the  Court  bad  not  directed  the  disposition  of  the 
money,  received  on  such  sale,  though  it  had  remained  In  his  office  for  (hree 
years,  he  was  not  liable  to  the  County  Trustee. 

The  case  of  The  Judgea  v.  Deans,  2  Hawks  138,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Montgomery 
County,  at  the  Spring  Term,  1847,  his  Honor,  Judge  Bat- 
tle, presiding. 

A  petition  was  filed  in  f  he  Court  of  Equity  for  M<mt*< 
gomery  County,  of  which  the  defendant  was  Clerk  and 
Master,  to  sell  land,  for  the  purpose  of  partition.  The 
defendant  was  appointed  a  commissioner  to  make  the 
sale,  and  he  accordingly  made  the  sale,  and  returned  his 
report  to  Court.  The  last  order  made  in  the  case  was  as 
follows :  ''Report  of  sale  filed  and  confirmed  and  ordered 
that  the  Clerk  and  Master  of  this  Court,  proceed  to  the 
collection  of  the  purchase  money,  that  he  make  title  to 
the  purchaser,  and  that  he  proceed,  on  the  collection  of 
said  purchase  money,  to  pay  it  over  to  those  entitled  to 
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receive  the  same.''  It  is  admitted  that  tinder  this  order 
the  Clerk  and  Master,  has  in  his  hands  the  sum  of  9100, 
and  has  had  it  more  than  three  years.  It  is  further  ad- 
mitted by  the  defendant,  that  he  has  in  his  hands  another 
sum  of  ten  dollars,  which  he  has  had  more  than  three 
years,  arising  also  from  the  sale  of  lands  made  by  him  as 
commissioner,  upon  a  petition  for  that  purpose,  in  which 
no  final  decree  has  been  made,  and  which  he  retains  un- 
der an  interlocutory  order,  made  in  the  case,  and  that  no 
one  has  applied  for  either  sum,  under  the  decrees.  The 
relator,  as  Trustee  of  Montgomery  County,  demanded 
these  two  sums  of  money  from  the  defendant,  which  he 
refused  to  pay.  The  action  is  brought  in  debt,  on  the 
official  bond  of  the  defendant,  and  the  breach  assigned, 
the  refusal  to  pay.  The  pleas  are  conditions  performc  d 
and  not  broken. 

The  first  section  of  the  76th  chapter  of  the  Revised 
Statutes,  makes  it  the  duty  of  the  Clerks  of  the  County, 
Superior  and  Supreme  Courts,  and  every  Clerk  and  Mas- 
ter, at  the  first  Court  of  which  he  is  Clerk,  which  shall  be 
held  after  the  first  day  of  August  in  each  year,  to  produce 
to  the  Court  a  statement  of  all  monies,  remaining  in  his 
hands,  which  were  received  by  him  officially  three  years 
or  more,  previousyl  thereto. 

The  second  section  directs,  that  these  balances  shall  be 
paid  over  to  the  ofiScers  appointed  to  receive  and  disburse 
the  County  funds ;  and,  by  the  third  seclUn,  the  Clerk,  fail- 
ing to  make  the  required  payment,  is,  together  with  a 
penalty,  rendered  liable  to  pay  such  monies  as  he  may  be 
chargeable  with,  under  the  provisions  of  the  Act.  On 
the  part  of  the  defendant,  it  is  alleged  he  is  not  liable  un- 
der this  Act,  because  he  did  not  receive  the  money  as 
Clerk  and  Master,  but  as  the  commissioner  of  the  Court. 
Upon  the  case,  as  agreed  between  the  parties,  the  Court 
below  was  of  opinion,  and  so  gave  judgment,  that  the  de« 
fendant  was  liable  upon  his  official  bond  for  the  one  hun- 
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dred  dollars,  mentioned  in  the  case  ;  but  not  for  the  ten 
dollars. 

From  this  judgment  both  parties  appealed. 

No  counsel  for  the  plaiutifF. 
StrangCf  for  the  del'cndants. 

.  Nash*  J.  We  concur  with  his  Honor  on  both  points. 
The  question  now  presented,  was  before  the  Court  in  the 
case  of  the  Judges  v.  Deans.  3  Hawks  133.  That  was  an 
action  of  debt,  brought  against  the  defendant  as  one  of 
the  sureties  to  the  official  bond  of  Howell  Jones,  who  was 
the  Clerk  and  Master  of  Hertford  County.  A  decree  had 
been  obtained  under  a  bill  for  the  sale  of  land,  and  the 
Clerk  and  Master  was  appointed  to  make  it ;  a  sale  was 
made  and  the  report  confirmed,  and  an  order  made,  that 
the  Clerk  and.Master  should  pay  over  to  the  complainants 
the  bonds  taken  at  the  sale ;  and  for  a  breach  of  this 
order,  the  action  was  brought.  On  behalf  of  the  defen- 
dant, it  was  contended,  there  as  here,  that  the  act  com- 
plained  of,  wa^  not  a  breach  of  his  official  duty ;  that  the 
Clerk  had  received  the  bonds,  not  as  Clerk  but  as  a  com- 
missioner ;  as  an  individual  select(  d  by  the  Court,  for  the 
performace  of  a  certain  act.  The  defence  was  not 
sustained  by  the  Court ;  it  was  decided,  that,  in  every 
part  of  the  business,  the  Clerk  acted  officially,  and  more 
particularly  as  to  that  part  of  the  decree,  which  required 
he  should  pay  over  the  bonds,  &c.,  for  the  reason  that  his 
office  was  the  proper  place  for  their  deposit.  In  this  case, 
the  order  of  the  Court  is,  **  that  the  Clerk  and  Master  of 
this  Court,  proceed  to  the  collection  of  the  purchase  money, 
that  he  make  title  to  the  purchasers,  and  that  he  prooeed 
on  the  collection  of  the  purchase  money,  to  pay  it  over  to 
those  entitled  to  receive  the  same."  Throughout  this  or- 
der the  Court  speak  to  their  own  officer,  as  Clerk  and 
Master,  and  not  as  Commissioner.  As  Clerk  and  Master, 
and  he  is  to  make  title,  receive  the  purchase  money. 
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make  distribation.  It  is  impossible  to  conceive  daties 
more  official,  than  those  to  be  performed  ander  this 
order.  In  not  paying  over  to  the  relator  the  one  hundred 
dollars,  on  his  demand,  the  Clerk  was  gailty  of  a  breach 
of  his  bond.  He  was,  by  the  decree,  directed  to  pay  the 
money  to  the  parties,  who  were  entitled.  It  had  been  in 
his  hands,  as  Clerk  and  Master,  three  years,  without  any 
one  appearing  to  claim  it,  and,  under  the  Act  referredtOi 
the  relator  was  entitled  to  have  it  delivered  to  him. 

We  see  no  error  in  the  judgment  of  the  Court  as  to  the 
Ten  Dollars,  It  was  not  sufficient  to  enable  the  plaintiff 
to  recover,  that  it  should  appear  the  money  had  remained 
in  the  office  three  years,  and  that  the  defendant  had  re-^ 
fused  to  pay  it ;  but  it  must  further  appear,  that  it  was 
money  payable  to  some  particular  person.  These  are  the 
words  of  the  Act.  The  case  states  that  it  was  retained 
by  the  Clerk  and  Master  under  an  interlocutory  order  of  the 
Court.  What  that  interlocutory  order  was,  we  are  not  in- 
fbrmed ;  it  may  have  been  one  requiring  the  Clerk  to  re* 
tain  it  until  the  further  order  of  the  Court,  to  enable  the 
Conrt,  for  instance,  by  a  proper  enquiry,  to  ascertain  to  f^ 

whom  it  belonged.  In  such  a  case,  the  refusal  to  pay  it 
to  the  relator  would  not  be  a  breach  of  his  bond  ;  the  ao* 
tion  of  the  Court  upon  it  was  not  final.  We  cannot,  in  this 
case,  in  relation  to  that  money*  see  that  the  defendant  has 
been  guilty  of  any  breach  of  his  official  bond. 

Per  Curiam.  Judgment  affirmed. 
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Under  the  plea  of  nvl  tiel  record  to  a  scire  facias  against  bail,  no  etidenea 
can  be  giren  of  any  objection  to  the  bail  bond.  The  bail  bond  ic  no  part 
of  the  record. 

A  plea  that  the  defendanta  were  not  bail  is  not  a  good  one. 

If  the  personi  alleged  to  be  bail  wish  in  any  way  to  afoidthe  bond,  they  moal 
plead  non  est  factum. 


Appeal  from  the  Superior  Court  of  Law  of  Chatham 
County,  at  the  Fall  Term,  1846,  his  Honor  Judge  Battlb 
presiding. 

This  is  a  scire  facias  against  Daniel  McNeill,  John 
McNeill,  and  Henry  Arnold,  as  the  bail  of  James  McNeill, 
in  an  action  of  covenant  brought  by  the  plaintiff  against 
James  and  Daniel  McNeill.  Among  other  pleas  were 
that  of  nul  iiel  record,  and  also  that  John  McNeill  and 
Henry  Arnold  were  the  bail  of  Daniel  McNeill,  and  not 
of  James  McNeill. 

Upon  the  trial,  the  plaintiff  produced  the  record  of  hi^ 
recovery  against  the  principal,  James  McNeill.  It  ap« 
peared  thereon,  that  the  action  was  brought  against 
James  McNeill  and  Daniel  McNeill,  to  September  Term, 

1840,  of  the  Superior  Court,  and  that  at  March  Term, 

1841,  the  plaintiff  entered  a  nolle  prosequi^  as  to  Daniel, 
and  afterwards  recovered  judgment  against  James,  as  set 
forth  in  the  scire  facias. 

The  defendants  then  gave  in  evidence  the  bond,  which^ 
as  they  alleged,  was  that  they  entered  into  as  the  bail 
bond.  It  purported  to  have  been  given  by  James 
McNeill,  Daniel  McNeill,  John  McNeill,  and  Henry  Ar- 
nold, with  a  condition,  *'  that  if  the  above  bounden  James 
McNeill  and  Daniel  McNeill,  do  make  their  personal  ap- 
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pearance  at  &c.  then  and  there  to  answer  William  Ham- 
lin of  a  plea  of  covenants  broken  to  his  damage,"  dec. 
The  counsel  for  the  defendants  thereupon  insisted,  that 
from  the  bond  itself  it  appeared,  that  Daniel  McNeill  was 
one  of  the  defendants  in  the  action  of  covenant,  and  exe- 
cuted the  bond  as  a  principal  and  not  as  the  bail  of  the 
other  principal,  James  McNeill ;  and,  therefore,  that  as 
the  scire  facias  alleged,  that  the  three  defendants  were 
the  bail  for  James  McNeill,  there  was  such  a  variance 
between  the  scirio  facias^  and  the  bond,  that  the  plaintiff 
could  not  recover  in  this  action  against  any  of  the  defen* 
dants.  Other  points  were  made  by  the  counsel,  but  the 
Court  gave  no  opinion  on  any  one,  but  that  here  stated ; 
and  on  that  the  opinion  of  the  presiding  Judge  was  for 
the  defendants.  From  a  judgment  accordingly  the  plain* 
tiff  appealed. 

No  counsel  for  the  plaintiff. 

D.  Reidf  Strange^  Kelly,  and  HaughUm,  for  the  defen- 
dants. 

RuFFiN,  C.  J.  As  the  bond  was  not  put  upon  the  record 
by  oyer,  nor  its  execution,;  contents,  or  operation,  put 
in  issue  by  the  pica  of  non  est  factum,  the  point  decided 
could  in  no  way  ariSe.  It  was  argued,  indeed,  that  the 
bail  bond  was  by  law  returned  with  the  writ,  and  there- 
fore, that  it  makes  part  of  the  record,  which  the  plaintiff 
was  obliged  to  produce  under  the  issue  on  nul  tiel  record* 
But  it  has  been  expressly  decided  to  the  contrary.  JIfa- 
son  V.  Cooper,  1  Law  Repos.  478.  So  far  from  its  being 
part  of  the  record  within  that  issue,  the  Act  of  1777, 
Rev.  Stat  ch.  10,  s.  6,  assumes  that  the  plea  mnst  be  non 
est  factum,  in  order  to  put  a  bail  bond  ilii  issue,  and  pro-  >  ^  v- 
hibits  its  admission  unless  upon  affidavit  of^s»  truth.  If  ^  «/^ 
it  formed  part  of  the  record,  its  execution  could  not  bo 
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contested  at  all ;  and  the  consequence  woald  be,  that  a 
person  would  be  concluded  by  the  return  of  the  sheriff! 
It  is  not  like  the  cases  cited  from  the  English  Courts  of 
nul  tiel  record  pleaded  to  scire  facias  on  recognizance  of 
bail ;  for  the  recognizance  is  a  judicial  act  of  record,  but 
the  bail  bond  is  an  act  tn  pais  by  the  sheriff*.  Snoh  being 
the  case  there  was  no  mode,  in  which  the  defendants 
oould  legally  get  the  bond  before  the  Court  on  these 
pleadings.  The  plea,  that  the  defendants  were  not  the 
bail  of  James  McNeill,  is  but  collaterally  traversing  the 
iq>eration  of  the  deed,  executed  by  the  defendants  them* 
selves,  which  cannot  be  done ;  for  as  the  liability  arises 
upon  the  deed,  it  is  to  be  put  in  issue  by  the  party  upon 
non  est  factum  only.  On  that  plea,  advantage  may  be 
taken  of  a  variance  in  the  tenor  or  legal  effect  of  the  in- 
strument from  that  stated  in  the  pleadings. 

Of  course  under  those  circumstances  it  is  unnecessary, 
if  not  improper,  that  the  Court  should  discuss  or  decide 
on  the  correctness  of  the  opinion  given  in  the  Superior 
Court. 


PsR  Curiam.    Judgment  reversed  and  ventre  de  novo. 
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A  iberiff  bai  no  aotboriiy  to  take  a  bond  for  keeping  tbe  prison  btuads  from 

a  poraou  arratttd,  until  aAcr  be  baa  been  committed  to  close  custody  • 

and  a  bond  ao  taken  is  Totd. 
Wbea  a  snmmary  judgment  is  moved  for  on  tneh  a  bond,  it  ia  not  neeeasary 

for  tbe  defendants  to  plead  non  €$t  faetumt  but  tbey  may  gi?«  Ibe  wbole 

mattor  ia  OTidence  to  tbe  CeurL 

Appeal  from  the  Superior  Court  of  Law  of  Richmond 
County,  at  tbe  Spring  Term,  1847,  his  Honor  Judge  Dick 
presiding. 

This  was  a  motion  m  the  Superior  Court  for  judgment 
on  a  bond  given  to  the  sheriff  for  keeping  the  prison 
bounds.  Tbe  plaintiff  produced  the  bond,  which  had  a 
condition  in  the  usual  form,  reciting  the  arrest  of  William 
R.  Terry  on  a  ecu  sa.  at  the  suit  of  the  plaintiff,  and  to  be 
void,  '*  if  the  above  bounden,  W.  R.  T.,  shall  keep  him« 
self  continually  within  the  rules,  &c.  until  he  shall  be 
discharged  therefrom  according  to  law.**  In  opposition 
to  the  motion,  the  defendants  gave  evidence,  that  the 
sheriff  did  not  commit  him  to  prison,  but  took  the  bond 
when  Terry  was  arrested  and  before  committing  him  to 
prison,  and  thereupon  discharged  him  from  custody; 
and  they  insisted  that  the  bond  was  for  that  reason  void. 
The  plaintiff,  on  the  contrary,  insisted  that  the  bond  was, 
notwithstanding,  good ;  and  also  that  the  defendantscoold 
sot  raise  the  objection,  as  they  had  not  pleaded  non  eU 
fadumt  and  supported  it  by  affidavit. 

Tbe  Court  being  of  opinion  with  the  defendants,  refiised 
the  motion,  and  the  plaintiff  appealed. 
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Strange^  for  the  plaintiff. 

No  counsel  for  the  defendants. 

RuFFiN,  C.  J.  The  Act  of  1777,  Rev.  Stat.  Ch.  109,  Sec. 
19,  makes  all  bonds,  taken  from  persons  in  their  custody 
by  sheriffs,  by  color  of  their  of&ce,  void,  unless  they  be 
taken  payable  to  the  sheriff  as  such,  and  dischargeable 
upon  the  prisoner's  appearance,  &c.,  or  upon  *'such  per* 
sons  keeping  within  the  limits  and  rules  of  any  prison^ — 
unless,  in  any  special  case,  any  other  obligation  shall  be 
directed.  That  Act  and  those  of  1741 ,  and  1 750,  which  pre* 
vide  for  laying  out  the  prison  bounds,  taking  the  bond,  and 
the  remedy  on  it  are  in  pari  materia  and  to  be  construed 
together;  and  they  shew  very  clearly,  that,  when  the  bond 
is  taken,  the  party  is  not  only  to  be  a  prisoner  in  custody, 
but  also  a  prisoner  in  gaol.  The  Act  of  '41  provides, 
that,  ^  for  the  preservation  of  the  health  of  such  persons, 
as  shall  be  committed  to  prison"  the  Court  may  lay  out 
limits  ;  nnd  every  prisoner,  not  committed  for  treason  or 
felony,  giving  good  security  to  the  sheriff  to  *'keep 
within  the  said  rules,''  may  walk  therein  out  of  prison^ 
and  suck  prisoner^  keeping  continually  within  the  rules, 
is  declared  a  true  prisoner.  So,  the  preamble  of  the 
Act  of  1759  recites  that  of  1741,  as  enacting,  that  every 
person  committed  to  gaol,  not  for  treason  or  felony,  upon 
giving  bond  and  security  to  the  sheriff,  may  have  the 
liberty  of  the  rules  of  the  prison  to  which  he  is  committed  : 
and  then  it  enacts  the  remedy  by  motion  on  bonds  given 
by  persons  committed — ^not  taken — on  a  ca.  sa. 

It  further  enacts,  that  no  person  committed  to  gaol^ 
on  execution  on  a  judgment  or  the  prison-bounds  bond  shall 
be  allowed  the  rules.  It  is  clear,  therefore,  that  it  was  not 
the  object  of  these  Acts  to  prevent  the  imprisonment  of 
persons  taken  in  execution ;  but,  on  the  contrary,  both  the 
words  and  the  policy  of  the  statutes  shew  the  purpose  to  bo 
simply  to  preserve  the  health  of  those,  who  are  so  unfor- 
tunate as  to  be  in  prison.    By  taking  a  bond  from  a  per- 
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8on  in  that  situation,  the  sheriff  is  gailty  of  no  escape,  in 
letting  him  out  of  the  walls  of  the  prison ;  for  he  does  on* 
]y  what  the  law  requires  of  him,  and  the  party  is  deemed 
a  true  prisoner,  while  he  keeps  within  the  rules.  The 
law  supposes  that  he  will  thus  continue  a  prisoner,  under 
the  obligations  of  the  bond,  which  it  authorises ;  and  that 
if  he  forfeits  the  bond,  it  will,  at  least,  not  be  with  the  con- 
currence of  the  sheriff,  and  eo  instanti  that  it  is  given. 
But  it  is  manifest,  that  there  can  be  no  such  idea,  when 
a  bond  is  taken  from  a  person  before  he  is  carried  to 
prison.  The  purpose  of  such  a  bond  can  be  no  other  than 
to  indemnify  the  sheriff  for  a  voluntary  escape  of  his 
prisoner.  This  is  set  in  a  clearer  light  by  supposing, 
that  the  bond  here  had  been  conditioned,  that  the  debtor 
*'  should  without  delay  go  to  the  prison  and  thereafter 
keep  within  the  limits.'*  It  would  be  plain  upon  its  faee, 
that  it  was  taken  for  the  illegal  purpose,  just  mentioned, 
of  securing  the  sheriff  for  not  committing  the  party  to  pri- 
son, and  leaving  him  at  large,  to  go  or  not  to  go  there,  as 
he  pleased  ;  and  therefore  it  would  be  void  by  the  express 
words  ol  the  Act  of  1777.  It  follows,  that  as  the  fact 
does  not  appear  in  the  bond,  it  may  be  averred  and  proved ; 
for,  when  a  statute  avoids  an  instrument  for  any  cause, 
it  can  create  no  estoppel,  but  the  facts,  which  bring  it 
within  the  statute,  may  be  shewn  hy  plea ;  as  in  a  case 
of  usury,  or  of  a  bond  taken  by  a  sheriff  contrary  to  the 
St,  23,  Hen.  6 — from  which,  indeed,  our  Act  of  1777  was 
taken.  It  is  apparent,  then,  that  the  bond  was  taken  for 
ease  and  favour  to  the  debtor,  and  to  relieve  the  sheriff  from 
the  labour  and  risk  ofcarrying  him  to  prison,  by  indemni- 
fying him  for  the  escape.  Consequently  it  is  void,  and  the 
sheriff  cannot  discharge  himself  from  his  liability  for  the  es- 
cape, by  assigning  the  bond,  to  be  enforced  by  the  creditor. 
The  manner  of  making  the  defence  was  also  proper. 
The  proviso,  that  the  obligors  shall  not  plead  non  est  factum^ 
unless  upon  affidavit  of  its  truth,  is  inaccurately  expressed ; 

S3 
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Ibr  as  the  proceedings  are  summary,  without  process  or 
dedaratioiip  there  can,  strictly  speaking,  be  no  plea. 
The  meaning  is,  that  the  obligors  shall  not  be  allowed 
to  deny  the  execution — the  factum — of  the  bond,  returned 
on  his  oath  by  the  sheriff,  without  doing  so  on  their 
oaths.    But  they  are  not  precluded  from  other  defences, 
because  they  cannot  deny  the  execution  of  the  bond.    It 
would,  for  instance,  be  a  good  answer  to  the  motion  tot 
judgment,  that  the  creditor  had  assented  to  the  debtor's 
going  out  of  the  rules,  or  that  the  latter  had  paid  the 
debt,  or  been  in  any  other  manner  discharged.    So,  cer- 
tainly, the  defendants  may  insist,  that  the  bond,  though 
given,  is  void,  because  it  is  insensible  or  contrary  to  the 
statute.    Objections  of  the  last  kind  cannot  in  general 
be  taken  upon^iK^  est  factum.    If  they  appear  upon  the 
bond  and  declaratiQH,  ^e  defendant  may  demur,  or  move 
in  arrest  of  jadgments    Samuel  v.  Evans^  2  T.  R.  569. 
That  seems  to  be  peculiar  to  cases  arising  under  the  sta- 
tute 23,  'Hen.  6 ;  for  in  other  cases,  as  in  usury,  or  gaming, 
appearing  on  the 'instrument,  the  defendant  cannot  de- 
mur, but  must  plead  the  facts  and  insist  on  the  statute 
specially.     1  Saun.  295.     1  Chit.  PL  580.    No,  doubt,  the 
defendant  may  also  avail  himself  of  defects  apparent  on 
the  bond,  and  not  stated  in  the  declaration,  by  pleading 
7Wi  €St  factum^  and  thus  compelling  the  plaintiff  to  pro- 
duce the  bond  on  the  trial  and  exhibit  its  variance  from 
the  declaration  or  its  intrinsic  vice.    But  when  its  ille- 
gality, as  here,  does  not  appear  in  the  bond,  the  proper 
and  established  course  is,  to  put  the  facts  on  the  record 
by  plea,  which  will  bring  the  case  within  the  statute, 
concluding,  *'and  so  the  said  J.  C.  says,  the  said  writing 
with  the  said  condition,  &c.,  by  virtue  of  the  said  statute 
is  altogether  void  and  of  no  effect  in  law  ;  and  this''  &c. 
hemtkaU  v.  Cook,  I  Saund.  156.    As  the  present  proceed- 
ing, however,  is  by  motion,  the  whole  matter  is  open  to 
evidence  without  plea,  excepting  only  that  the  creditor 
is  not  bound  to  prove  the  bond,  unless  the  other  party 
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ahall  deny  its  ezeoation  on  oaih.  The  nsnal  ooone  is  to 
hear  affidavits  on  each  side  on  which  the  Court  aetsL 
No  donbt»  however,  that  in  a  proper  case,  as  when  it  is 
doabtfol  how  the  facts  are  apon  the  proofis,  the  Court  maj 
direct  an  action  to  be  brought  or  direct  an  issue  to  be 
tried  by  a  jury.  But  the  facts  are  not  even  disputed 
here,  and  the  sole  question  was,  as  to  the  validity  of  the 
bond,  upon  those  facts,  under  the  statute. 

PsR  CniAu.  Judgment  affirmed. 


THE  STATE  ON  THE  RELATION  OF  LEWIS  CLARK,  ADITR. 
OF  JORDAN  M.  WILLIAM   a  CORDON. 

WImm  in  a  niit  on  a  gnardimn  bond  it  apponrod  that  Uio  aeoonnt  botwf  oa  Ik^ 
fnaidian  and  tho  ward  had  boon  aoUlod,  and  that  tho  gnardian  gavo  hio  own 
bond  to  tho  ward,  which  was  roeoivad  by  tho  lattor  in  ■atiafaetion  of  th« 
bnlaaco  dno,  and  ho  thon  gavo  hio  guardian  a  neoipt :  fl«M,  that  tiiii  wnn 
a  miBeiont  doftnoo  to  tho  onit  on  tho  gnardan  bond. 

Tho  aamo  dofonco,  which  might  bo  raado  to  an  action  at  law  or  rait  in  Bqnilf  « 
brooght  in  tho  namo  of  tho  ward  himoelf  againat  tho  gaardian»  io  good  ia 
an  action  bronght  on  tho  bond. 

Tho  ciM  of  tho  StaU  r.  lAghtfoott  2  Iro.  306,  oitod  and  apprarod. 

Appeal  from  the  Superior  Court  of  Law  of  Beaufort 
County,  at  the  Spring  Term,  1847,  his  Honor»  Judge  Bat* 
TLK,  presiding. 
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This  is  an  action  of  debt  on  a  bond  given  by  Cordon 
and  the  other  defendants,  as  his  sureties,  for  his  guardian- 
ship of  the  relator.  The  only  breach  assigned  is  the  non* 
payment  of  the  sum  of  ft  1092,  a  balance  due  from  the 
g;Qardian.  Pleas,  conditions  performed,  and  satisfaction. 
The  facts  were  agreed  and  the  jury  gave  a  verdict  sub- 
ject to  the  opinion  of  the  Court  upon  the  facts,  with  an 
agreement  that  the  verdict  should  ultimately  be  entered 
according  to  the  opinion  of  the  Court. 

The  case  is  as  follows  :  In  August  1842,  after  the  ward 
came  of  age,  he  and  the  guardian  came  to  a  settlement 
of  the  account  between  them,  and  Cordon  was  found  in 
arrear  in  the  sum  of  $2228,  for  money  of  the  ward  that 
had  come  to  his  hands.  In  satisfaction  thereof,  he  as- 
signed to  Jordan  notes  of  third  persons  to  the  amount  of 
#1130,  and  executed  his  own  single  bill  under  seal  for 
•1002,  payable  one  day  after  date  to  Jordan ;  who  ac- 
cepted the  same  in  satisfaction  of  the  balance,  and  exe- 
cuted a  receipt  in  full  to  Cordon,  but  not  under  seal.  At 
the  same  time  Jordan  received  from  Cordon  his  negroes 
and  other  specific  chattels  belonging  to  him.  Cordon  was 
then  the  owner  of  large  estates  and  was  generally  thought 
to  be  perfectly  solvent,  though  it  was  known  that  he  was 
a  good  deal  in  debt.  He  made  some  payments  on  his 
bond,  reducing  the  sum  due  on  it  to  $892,  when  Cordon, 
in  1844,  failed  and  made  an  assignment  of  his  property 
and  this  suit  was  brought. 

The  Court  was  of  opinion,  that,  as  Jordan  had  taken 
Cordon's  bond,  in  satisfaction  of  his  debt,  he  could  not  re- 
cover  in  this  suit ;  and  directed  the  verdict  to  be  entered 
for  the  defendants.  From  a  judgment  accordingly  the 
relator  appealed. 

/.  H.  Bryan  and  Shaw,  for  the  plaintiff. 
Badger,  Rodman  and  Stanly,  for  the  defendant. 
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RuFFiK,  G.  J.  One  is  at  some  loss  to  conjecture,  why 
tliis  suit  should  have  been  brought.  The  relator  has  a 
plain  remedy  against  Cordon  on  his  note ;  and,  if  he  were 
to  recover  against  the  sureties,  there  could  be  little  hesi* 
tation  to  relieve  them  in  equity  upon  such  dealings  be- 
tween their  principal  and  his  ward.  However,  that  ques- 
tion is  not  before  us  now.  But  upon  the  question  of  law, 
our  opinion  concurs  substantially  with  that  of  his  Honor. 

The  pleas  are  not  drawn  out ;  but  according  to  a  loose 
practice  in  which  gentlemen  of  the  bar  indulge  them- 
selves, there  is  a  memorandum  of  '^conditions  performed, 
and  accord  and  satisfaction."  It  is  therefore  understood, 
that  proper  pleas  of  those  kinds  are  to  be  inserted  in  the 
record.  It  is  contended  for  the  relator,  that  he  was  en- 
titled to  the  verdict  and  judgment,  because  his  receipt, 
not  being  under  seal,  is  not  an  acquittance  or  release  of 
the  bond  now  sued  on ;  and  because  one  bond  is  not  a 
satisfaction  of  another.  Those  rules  are  admitted ;  but 
they  do  not,  we  think,  apply  here.  If  this  receipt  had 
been  an  acquittance  under  seal,  it  could  not  have  been 
pleaded  as  a  release  of  this  bond.  It  does  not  purport  to 
be  such ;  and.  indeed,  the  ward,  not  being  the  obligee  in 
the  bond,  could  not  release  it.  It  purports  to  be  an  ac- 
quittance of  the  demand  of  the  ward  against  his  late 
guardian,  on  the  guardian  account.  Now,  suppose  it  had 
been  founded  on  actual  payment  in  money,  or  to  be  in 
form  a  release  of  the  balance  of  the  account,  pleas  of 
payment  or  release  of  this  bond  would  not  be  sustained 
thereby,  considering  this  as  an  action  of  debt  by  the  State 
and  without  connecting  the  relator  with  it.  Yet  no 
one  can  suppose,  that,  after  such  payment  or  release, 
a  suit  would  lie  on  the  guardian  bond,  in  the  name  of  the 
State,  to  recover,  as  damages  to  the  relator  for  the  breach 
of  the  condition,  the  very  debt,  which  he  had  received  or 
released.  So,  likewise,  in  respect  to  the  other  objection, 
that  one  bond  does  not  merge  in  another,  it  is  plain  that 
it  does  not  touch  this  question  ;  for  the  guardian  bond  is 
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not  a  bond  to  the  ward,  and  his  demand  against  the  guar* 
dian  does  not  accrue  on  it,  but  upon  the  receipt  by  the 
guardian  of  the  ward's  money.  If,  then,  the  ward  were 
to  sue  for  this  debt  in  his  own  name,  it  would  be  in  as* 
sumpsit  for  money  had  and  received,  or  upon  an  account 
stated,  or  in  equity  for  an  account ;  and,  undoubtedly,  in 
either  of  those  actions,  it  might  be  insisted,  that  the  single 
contract  was  merged  in  the  higher  security  of  the  bond^ 
and  in  equit}^  the  fair  settlement  would  bar  a  decree  for 
another  account.  Those  defences  are  not  to  be  annulled 
by  allowing  the  ward,  instead  of  suing  in  his  own  name* 
to  institute  an  action  of  debt  on  the  bond,  in  the  name  of 
the  State,  and  by  technical  reflnements  in  pleading,  ex* 
elude  them.  The  actions  on  these  official  bonds  are  given 
to  *'any  person  injured  or  grieved  :'*  and,  as  was  said  in 
State  V.  LightfooU  2  Ired.  306,  the  object  is  to  afford  a 
cumulative  remedy,  which  the  party  grieved  has,  in- 
dependent of  the  bond.  The  bond  does  not  create  or  pre- 
serve a  cause  of  action  for  the  relator,  but  is  intended 
only  as  an  additional  security  for  a  demand  otherwise 
arising,  which  might  be  recovered  by  the  relator  in 
another  action  directly  in  his  own  name.  When  he  is 
entitled  to  no  other  suit,  and  has  no  demand  which  he 
could,  himself,  recover  either  at  law,  or  in  equity,  it  would 
be  an  absurdity  to  hold,  that  he  was  a  person  grieved,  to 
whom  the  State  gives  the  right  of  putting  in  suit  the  bond 
payable  to  her ;  or  that  damages  are  to  be  assessed  as 
sustained  by  him  by  a  breach.  Of  necessity,  then,  the 
Court  is  obliged  to  look  at  the  purposes  of  the  action,  and 
the  nature  of  the  recovery  intended  to  be  made  in  it.  It 
is  not  given  to  every  officious  person,  but  only  to  such  as 
may  be  injured,  ''to  recover,"  in  the  words  of  the  Act  of 
1769,  ''all  damages  which  he  may  have  sustained  by  rea- 
son'of  the  breach  of  the  condition  of  the  bond."  The  ac- 
tion on  the  bond  is  therefore  answered  by  any  matter  es- 
tablishing that  the  relator  has  no  demand  against  the 
guardian,  and  therefore  that  he  has  sustained  no  damages. 
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It  is  like  a  case  of  a  bond  with  condition  for  the  per- 
formance of  an  agreement  or  covenant,  contained  in 
another  instrument.    To  an  action  on  such  a  bond  it  is  a 
good  plea,  that  the  defendant  performed  all  the  coven- 
ants ^in  the  said  indenture,"  contained,  Gainsford  v.  Grif' 
fiih^  1  Saund.  51 ;  or  that  the  party  discharged  him  there- 
from.   3  Chittt/s  PL  789,  Doug.  684.    Thus,  whatever 
would  answer  an  action  on  the  covenants  in  the  separate 
indenture,  will  also  answer  the  action  of  debt  on  the  ob- 
ligation ;  whether  it  be  a  performance,  or  discharge  from 
the  performance  by  release,  or  the  satisfaction  of  the 
damages  arising  from  a  breach.    For  this  suit  is  sub- 
stantially for  damages,  and  comes  within  the  reasons  in 
Blake^s  case^  6  Rep.  43,  that  the  duty  does  not  accrue  to 
the  relator  in  certainty  by  the  bond,  but  a  wrong  or  de- 
fault subsequent,  together  with  the  statute  and  the  deedt 
gives  him  an  action  in  the  name  of  the  State  as  the  means 
of  his  recovering  the  damages  to  him  from  that  default ; 
and  consequently  a  plea  of  satisfaction  of  those  damages^ 
or  of  a  release  of  them,  is  good.    It  may  be  shewn  either 
that  the  damages  never  arose  by  reason  of  performance 
of  the  covenants,  or  that  the  obligor  had  been  discharged 
from  performance,  or  that  amends  had  been  made  for  a 
breach  of  them  to  the  relator.    It  could  not  have  been 
the  intention  of  the  Legislature  to  enable  one  to  recover 
in  this  form  against  the  guardian  and  his  sureties  a  de- 
mand, for  which  he  could  not  maintain  a  suit  against  the 
guardian  by  himself,  either  at  law  or  in  equity.    The  bond 
in  itself  creates  no  legal  duty  to  the  ward ;  but  it  is  in« 
tended  only  to  secure  such  as  have  otherwise  accrued  and 
•onttnne  to  subsist  independently  of  the  bond. 

X^t  GuxiAM.  Judgment  affirmed. 
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NATHAN  WRIGHT  et.  THOMAS  B.  WHEELER. 

When  a  writ  it  signed  by  a  clerk  in  blank,  and  delivered  by  hioaaalf  or 
hie  deputy  to  another  penon  to  bo  filled  up  and  placed  in  the  handa 
of  the  sheriff,  the  clerk  is  liable  to  the  penalty  of  one  hundred  dollan, 
under  the  Act  of  1836,  Rev.  St.  CA.  31,  Sec.  46,  if  no  secnrity  for  the  coots 
has  been  given,  especially  after  the  writ  has  been  returned  and  rognlaily 
docketed  by  the  clerk 

In  an  action  upon  a  statute  to  recover  a  penally,  the  plaintiff  must  sot 
forth,  in  his  declaration,  every  fact,  which  is  necessary  to  inform  the  Court » 
that  his  case  is  within  the  statute. 

Therefore  in  an  action  on  the  statute.  Rev.  SL  Ck.  31,  See.  44,46,  against  a 
clerk  for  not  taking  "sufficient  security"  for  the  costs,  the  dedaratioa  most 
set  forth,  either  that  the  clerk  took  no  security ,  or  that  he  took  insufficient 
security,  knowing  it  to  be  insufficient ;  otherwise  a  demurrer  will  be  sus- 
tained, or  a  judgment  after  verdict  be  arrested. 

Appeal  from  the  Superior  Court  of  Law  of  Rockingham 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Bailkt 
presiding. 

The  defendant,  in  the  year  1843,  was,  and  still  is,  Clerk 
of  the  Court  of  Pleas  and  Quarter  Sessions  of  Rocking- 
ham County.  In  that  year  a  writ  issued  from  his  office* 
at  the  suit  of  one  Charles  G.  Taft  against  the  present 
plaintiff  Nathan  Wright.  The  plaintiff's  declaration 
states,  that  the  defendant  did  issue  said  writ,  and  caused 
it  to  be  placed  in  the  hands  of  the  sheriff,  ''without  hav- 
ing taken  of  him,  the  said  Charles  6.  Taft,  before  issuing 
said  writ,  sufficient  security,  conditioned,"  dtc.  The  ae- 
tion  is  brought  under  the  Act  of  1836,  Rev.  St.  Ch.  31,  to 
recover  the  penalty  ef  $100,  given  in  the  46th  sec.  By 
the  44th  section,  the  Clerk  of  every  Court  of  record,  or 
his  assistant  in  ofiSce,  is  required  before  issuing  any  writ 
or  other  leading  process,  to  take  sufficient  security  of  the 
person  applying  for  it,  conditioned,"  &c.    The  45lh  sec- 
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tion  directs,  that  the  Clerk  by  himself  or  deputy,  shall  eo* 
ter  all  writs  issued  by  him  in  a  boo.k  to  be  kept  for  that 
purpose,  together  with  the  names  of  the  plaintiff  and  de* 
fendant,  and  the  place  of  their  abode,  and  the  names  of 
the  security  or  securities,  and  where  they  live,  dec.  By 
the  4€th  section  it  is  provided :  ''  If  any  clerk,  either  by 
himself  or  his  assistant  in  office,  shall  issue  any  writ,  &c* 
otherwise  than  as  by  the  two  preceding  sections  directed, 
he  shall  pay  to  the  defendant,  &o.,  and  shall  also  forfeit 
and  pay,  the  sum  of  2100,  d&c,  for  such  offence,  so  com* 
mitted  by  such  clerk,  or  his  assistant  in  office,  recovera- 
ble,  dec,  one  half  to  the  use  of  the  person  suing  for  the 
same,  the  other  half  to  the  use  of  the  poor  of  the  County.'* 
The  action  is  brought  to  recover  this  penalty.  The  case 
states,  that  Mr.  Read,  a  practising  attorney  of  the  Court, 
was  furnished  with  a  blank  writ,  by  whom  he  did  not 
know,  but,  he  believed,  by  the  deputy  clerk,  which  was 
signed  by  the  clerk,  and  that  he  filled  it  up,  and  put  it  ia« 
to  the  hands  of  the  sheriff  to  be  executed.  It  ftirther  ap* 
peared  that  it  was  executed  and  duly  returned,  and  en« 
tered  on  the  docket  by  the  defendant,  and  the  defendant 
afterwards  executed  a  bond  for  the  prosecution  of  the  suit. 
Under  these  circumstances,  the  presiding  Judge  charged 
the  jury,  that  the  plaintiff  was  entitled  to  their  verdiet, 
as  it  was  a  matter  of  indifference  from  whom  Mr.  Read 
received  the  writ,  whether  from  the  clerk,  his  deputy,  or 
some  member  of  the  bar. 

There  was  a  verdict  for  the  plaintiff  and  the  defendant 
appealed. 

Waddell,  for  the  plaintiff. 

/•  T.  Mareheadf  for  the  defendant,  argued  as  follows : 

This  is  an  action,  brought  for  the  penalty  given  against 
the  clerk,  for  issuing  a  writ  without  taking  security  for  the 
prosecution  of  the  suit.    The  language  of  the  Act  is,  "If 
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•By  okrkt  either  by  himselfy  or  hu  amUaitf  in  office,  shall 
itsae  any  writt  4*o.»  he  shall  forfeit  and  pay  the  sum 
of  one  hundred  dollars*  &o*«  Ren.  St.  ch.  31,  fee.  46.  At 
the  time  the  paper  in  dispute  was  handed  out  by  the  clerk 
with  the  defendant's  signature,  it  was  no  writ :  it  was 
nothing  but  a  harmless  piece  of  paper :  because  attesta- 
tion is  essential  to  every  writ.  Constitution  of  the  StiOe^ 
Sec*  36.  The  subsequent  filling  it  up  and  inserting  the 
attestation  by  a  gentleman  of  the  bar.cannot  complete  the 
offence,  because  the  act  gives  the  penalty  against  the 
derk,  only,  for  his  omission  to  take  security,  or  that  of 
his  assistant  in  office.  Members  of  the  bar  are  not  as* 
sistants  in  office,  nor  does  the  law  recognise  them  as  such. 
Shepperd  v.  Lane^  2  Dev.  148.  It  is  probable  that  an  at* 
torney  may  issue  a  writ  signed  by  the  clerk,  as  by  the  43rd 
section  of  the  same  Act :  '^The  clerk  or  attorney^  issuing 
process,  shall  mark  thereon  the  day  on  which  the  same 
shall  be  issued  ;"  but  it  is  clear  that  the  omission  of  the 
attorney  cannot  subject  the  clerk  to  the  penalty,  because 
he  Is  not  his  assistant  in  office.  It  is  therefore  submitted, 
that  there  is  error  in  the  charge  of  the  Court,  and  that 
the  defendant  is  entitled  to  a  new  trial. 

But  should  the  Court  refuse  a  new  trial,  a  motion  in 
arrest  of  judgment  is  submitted,  and  the  following  rea* 
sons  assigned. 

1st.  The  declaration  does  not  allege,  that  the  issuing 
of  the  writ  was  done  by  the  defendant,  wilfully  or  unlaw- 
fully,  or  against  the  will  of  Wright,  the  defendant,  or 
without  his  leave  or  consent. 

2nd.  It  is  not  charged  that  no  bond  was  taken,  at  the 
issuing  of  the  writ,  but  the  averment  is,  the  writ  was  is- 
sued, without  having  taken  sufficient  security ;  it  should 
have  charged,  that  no  bond  or  other  security  was  taken. 
ChiUf/s  Plead.  240^1. 

Srd.  The  declaration  does  not  negative  the  fact,  that 
the  writ  was  issued  upon  a  certificate  to  sue  in  forma 
pauperis  without  security. 
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4th.  It  is  of  the  essence  of  the  oflTence,  under  the  statute, 
that  a  writ  bad  issued  ;  which  should  be  set-forth  in  hoc 
verba  ;  at  all  events,  the  declaration  should  aver  all  its 
material  parts.  The  declaration  does  not  set-forth  the 
teste  of  the  writ.  An  officer  who  justifies  under  process 
must  set  forth  his  process  in  Acec  verba.  Chit  PL  9M. 
Greene  v.  Jones,  1  Saun.  298,  note  1. 

NaseIi  J.  In  the  opinion  of  the  Court  below,  we 
entirely  concur.  Tho  defendant,  by  signing  the  writ 
in  blank,  and  suffering  it,  in  that  situation,  to  leave 
the  office,  became  responsible  for  the  act  of  the  per- 
son, who  did  issue  it,  without  taking  the  security  as 
directed  by  law.  He  thereby  constituted  Mr.  Read  his 
agent,  or  in  the  words  of  the  Act,  Mr.  Read  was  his 
assistant  in  issuing  it.  The  language  of  the  46th  section 
is,  **  If  any  clerk  by  himself,  or  his  assistant  in  office 
&c."  and  the  45th  directs,  *'  that  the  clerk  by  himself  or 
his  deputy  &c."  thereby  recognising  in  the  act  to  be  done 
by  the  clerk,  before  issuing  the  writ,  a  difference  between 
the  deputy  and  tho  assistant.  The  deputy  is  an  officer, 
who  must  take  an  oath  of  office,  before  he  enters  upon 
his  duties,  and  those  duties  continue  as  long  as  his  ap- 
pointment endures.  An  assistant  is  one,  who  is  called 
in  by  the  clerk,  without  any  regular  appointment,  to  aid 
him,  either  in  conducting  the  business  of  the  office  gene- 
rally, or  to  aid  him  in  some  particular.  A.  may  be  his 
assistant  to-day,  and  B.  to-morrow,  and  they  may  both 
be  assistants,  either  in  doing  the  same  matter,  or  divers 
matters  at  the  same  time.  But  the  defendant's  liability 
in  this  case  is  conclusively  shown,  by  the  fact  that  the 
writ  was  returned  to  him,  and  received  by  him,  and  regu* 
larly  docketed.  And  he  farther  became,  after  its  return, 
the  surety  on  the  prosecution  bond.  By  these  acts,  he 
recognised  and  adopted  the  writ  as  regularly  issued,  and 
is  concluded  from  the  defence,  that  it  was  done  by  one 
not  authorised  by  him.    Upon  this  latter  ground,  the 
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opinion  of  my  brother  Ruffih  is  founded,  on  this  part  of 
the  case.    If  there  were  no  other  objection  to  the  plain- 
tiflf's  recovery,  we  should  without  hesitation  affirm  the 
judgment.    Butt  unfortunately,  the  record  discloses  an 
error,  for  which  the  judgment  must  be  arrested.    It  is  a 
principle  in  pleading,  that  the  declaration  must  set  forth 
a  good  title  to  that,  which  is  sought  to  be  recovered ;  if 
it  does  not,  the  defendant  may  demur,  or  move  in  arrest 
of  judgment,  or  bring  a  writ  of  error,    Archb.  Civ.  PL 
109.    In  an  action  upon  a  statute,  to  recover  a  penalty, 
the  plaintiff  must  set  forth  in  his  declaration  every  fact 
which  is  necessary  to  inform  the  Court,  that  his  case  is 
within  the  statute,  Arch.  Civ.  PI.  106;   and  it  is  laid 
down  by  Mr.  Chitty  in  his  treatise  on  pleading,  Ist  vol. 
405,  that  it  is  necessar3%  in  all  cases,  that  the  offence  or 
act  charged  to  have  been  committed,  or  omitted,  by  the 
defendant,  appears  to  have  been  within  the  provision  of 
the  statute,  and  that  all  the  circumstances  necessary  to 
sustain  the  action^  must  be  alleged.    In  Bigelow  v.  John* 
stoOf  13  Job.  R.  429,  the  same  principle  is  recognised,  and 
the  Court  state  it  to  be  a  well  settled  rule  in  plead* 
ing,  that,  in  declaring  for  offences  against  penal  statutes, 
(when  no  form  is  expressly  given)  the  plaintiff  is  bound 
to  set  forth,  specially^  the  facts  on  which  he  relies  to  con- 
stitute the  offence.    Here  no  form  is  presented  by  the 
statute.    So  in  Hall's  Rep.  1  vol.  324,  McKeon  v.  Iiane,  it 
is  decided  by  the  Court,  that  the  declaration  must  have 
mfficient  certainty  on  its  face,  to  enable  the  Court  to 
know  what  has  been  done.    Facts  are  to  be  stated,  not 
inferences,  or  matters  of  law,  and  the  party  succeeds 
npon  his  facts  as  alleged  and  proved ;  nor  will  the  con- 
clusion contra  formam  staiuH  aid  the  omission,  1  Saund. 
135,  iV.  3, 13  East.  858.    In  the  case  before  us,  the  decla* 
ration  states  the  omission  of  duty  on  the  part  of  the  de- 
fendant  to  consist,  in  not  taking  sufficient  security^  before 
the  writ  was  issued,  but  it  does  not  inform  us  of  what 
that  insufficiency  consists.    Did  it  consist  in  not  taking 


DECEMBER  TERM,  1847,  189 

Wright  V.  Whe«ler. 

any  bond,  for  that  would  come  within  the  meaning  of 
the  statute,  or  did  it  consist  in  taking  security  which  was 
known  to  the  defendant,  when  be  took  it,  to  be  insufficient 
The  insufficiency  meant  by  the  Legislature  must  have 
been  one  of  these  two,  and  could  not  refer  to  any  defi* 
ciency  in  goodness,  arising  after  the  bond  taken  ;  for  it 
would  come  neither  within  the  letter  nor  the  meaning  of 
the  statute ;  that  evidently  refers  to  the  state  of  the  facts 
at  the  time  when  the  security  ought  to  have  been  taken. 
The  declaration,  then,  is  dtsfective :  it  does  not  set  forth 
specially  the  facis^  upon  which  the  plaintiff  relies  to 
constitute  the  offence ;  it  has  not  that  certainty  on  its 
face,  as  will  enable  the  Court  to  see  what  has  been  omit- 
ted. The  plaintiff  has  satisfied  himself  by  stating  only 
the  inference,  which  the  law  draws  from  the  facts. 
McKay  v.  Woodle^  i  Ired.  353.  For  any  thing  that  ap- 
pears on  the  declaration,  the  defendant  may  have  taken 
a  bond  for  the  prosecution.  If  he  did,  the  penalty  was 
not  incurred,  according  to  the  true  construction  of  the 
Act,  although  the  surety  might  not,  in  fact,  have  been 
sufficient,  unless  the  defendant  wilfully  received  him, 
knowing  him  to  be  insufficient  For  it  was  certainly  not 
the  intention  of  the  Act  to  visit  the  clerk  with  the  pen- 
alty, over  and  above  damages  to  the  party,  for  an  inno- 
cent mistake  as  to  the  sufficiency  of  the  surety.  There- 
fore, the  declaration  ought  to  allege,  either  that  the 
defendant  took  no  bond  at  all,  or  that  he  took  a  bond  from 
persons  that  were  not  sufficient,  to  the  knowledge  of  the 
clerk.  For  it  is  not  enough  to  bring  a  case  within  the 
words  of  the  statute;  but  it  must  be  brought  within  its 
meaning  and  legal  effect,  and  as  if  the  words  had  fully 
expressed  the  meaning.  As  it  is  the  duty  of  this  Court  to 
look  into  the  whole  record  and  pronounce  such  judgment 
thereon,  as  the  Court  below  ought  to  have  done,  the 
jodgment  must  be  arrested,  for  the  defect  in  the  declara- 
tion. 

Per  CvRiAM.  Judgment  arrested. 
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THOMAS  M.  CARTER  v«.  MATTHEW  PAGE. 

Where  A.  grants  m  license  to  B.  to  flow  the  water  from  B*e  land  through  A'a 
ditch  I  B.  hai  no  right  to  increase  the  quantity  of  water  so  flowed,  either 
by  adding  to  the  nDmber  of  bis  ditcbee  or  dearing  new  land  or  enlargiof 
bis  ditches,  so  that  the  flow  of  water  will  be  greater  than  it  was  wbes  tht 
license  was  granted — and  A.  may  reeorer  damages  for  any  injoiy  sos* 
tained  thereby. 

License  to  tnm  one  stream  upon  A's  land  is  not  an  aatbority  to  stop  that,  at 
the  party'e  pleasure,  and  torn  another  in  its  stead. 

The  CSM  of  Carter  v.  Page,  4  Ired.  4S4t  cited  lind  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Chowan 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Pbar* 
•ON  presiding. 

This  is  an  action  on  the  case  for  a  nuisance,  by  the  de- 
fondant's  causing  water  to  flow  from  his  land  on  an  ad- 
joining tract  belonging  to  the  plaintiff,  whereby  the 
plaintiflTs  land  was  flooded  and  injured,  and  the  crops 
growing  thereon  destroyed.  It  was  brought  March 
d7th,  1844. 

The  facts  were,  that  one  Haughton,  under  whom  the 
plaintiff  derived  title,  agreed  orally  in  the  year  1889,  with 
the  defendant,  that  he  might  cut  two  large  ditches  through 
Haughton's  land,  into  which  he  might  open  ditches  at  the 
upper  end,  from  the  defendant's  own  land,  so  as  to  drain 
the  water  from  the  defendant's  land  into  those  larger  ones, 
and  thence  through  Haughton's  tract.  The  defendant 
immediately  cut  the  ditches  from  the  line  between  him- 
self  and  Haughton,  through  the  plantation  of  Haughton, 
until  they  came  together  in  the  plantation,  and  thenoe  to 
a  swamp  without  the  plantation.  Haughton  expressed 
himself  satisfied  with  the  ditches,  when  done;  but  it 
was  further  agreed  that,  if  they  should  prove  insufllcient 
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to  drain  both  plantationst  the  defendant  should  extend 
the  large  ditch  lower  down  the  swamp. 

The  defendant  then  cut  small  ditches  on  bis  own  land» 
so  as,  by  means  of  some  leading  into  the  larger  ones 
through  Haughton's  land,  he  drained  the  land  he  then 
had  in  cultivation,  and,  according  to  the  evidence,  caused 
a  greater  quantity  of  the  water  to  pass  off  the  def en« 
dant's  land  through  Haughton's  plantation  than  other- 
wise  would. 

In  December,  1830,  Haughton  died  ;  and  the  plaintiff 
entered  into  his  tract  under  a  purchase  of  the  fee  from 
his  executors. 

In  1840,  the  defendant  opened  a  ditch  from  his  land, 
through  one  Rascoe's,  in  an  opposite  direction  from  the 
plaintiff's  land,  by  means  of  which  a  considerable  quan« 
tity  of  the  water  was  drained  from  the  defendant's  plan- 
tation,  which  otherwise  would  have  passed  through  the 
ditches  on  the  plaintiff's  land.  In  the  Spring  of  1842,  the 
defendant  cleaned  out  several  of  the  ditches  on  bis  own 
land,  leading  into  those  through  the  plaintiff's  land, 
whereby  a  greater  quantity  of  water  was  drained  from 
the  defendant's  land  into  the  plaintiff's,  and  with  more 
rapidity  than  otherwise  would  have  been. 

In  the  early  part  of  July,  1842^  there  was  a  very  heavy 
rain,  and  the  quantity  of  water,  that  flowed  down  the 
main  ditches  from  the  defendant's  land,  besides  that 
which  ran  into  them  from  the  plaintiff's  own  land,  was 
so  great  as  to  become  ponded  at  the  lower  end  of  the 
ditch,  at  the  swamp,  and  to  flow  over  the  banks  of  the 
ditch  and  cover  several  acres  of  the  plaintiff's  land ;  and 
in  August  following,  a  similar  occurrence  happened.  On 
the  nth  of  July,  1843,  the  plaintiff  gave  the  defendant 
notice,  that,  after  the  1st  of  January,  1843,  he  would  re- 
sort to  measures  to  protect  his  lands  against  the  water, 
by  which  they  were  flooded  by  the  two  ditches,  running 
from  the  defendant's  farm,  and  that  he  should  hold  the 


192  SUPREME  COURT. 

—  .1    I      I    »— .  ■■..■■■  I   I  II..  ■  .I...  I  im  ■       I 

Cuter  Vm  Pag«* 

defendant  responsible  for  such  damages,  as  he  had  sus- 
tained or  might  suffer  in  consequence  of  such  flooding. 

During  December  1842,  and  January  and  February 
1843,  the  defendant  cleared  fifty  acres  more  of  his  land, 
and  dug  ditches  through  the  same,  so  as  to  turn  the 
streams  and  water  falling  thereon,  and  cause  them  also 
to  flow  from  bis  land  into  the  ditches  through  the  plain • 
tiQ*'s  land ;  and  at  the  same  time  he  cleared  out  the 
ditches,  that  he  had  before  made,  as  above  mentioned,  so 
as  to  increase  considerably  the  quantity  of  water  flowing 
from  his,  on  the  plaintiff^s  land. 

The  counsel  for  the  defendant  insisted,  that  the  notice 
was  not  sufficient  to  enable  the  plaintiff  to  recover;  and, 
that,  at  all  events,  he  was  not  entitled  to  damages  for  the 
loss  sustained  from  the  overflowing  of  his  land  by  the 
rain  and  storm  of  July,  1S49,  before  the  notice  was  given  ; 
and,  finally,  if  the  jury  should  believe,  that,  by  means  of 
the  ditch  through  Rascoe's  land,  as  much  water  was 
diverted  from  the  plaintiff's  land,  that  would  have  gone 
on  it  from  the  defendant's  old  cleared  land,  as  he  caused 
to  flow  on  the  plaintiff's  land  from  his  new  clearing  by 
the  ditches  through  it,  that  then  the  plaintiff  had  no 
cause  of  action.  But  the  Court  held  otherwise  on  each 
of  those  points ;  and  from  a  verdict  for  the  plaintiff  and 
judgment  thereon,  the  defendant  appealed, 

A.  Moore^  for  the  plaintiff. 
Heathy  for  the  defendant. 

RuPFiK,  C.  J.  This  is  the  same  case,  which  was  here 
in  June,  1844,  4  Ired.  424.  But  upon  the  second  trial,  the 
facts  have  turned  out  to  be  very  different  from  those 
formerly  stated.  There  the  action  seemed  to  have  been 
brought  because  the  defendant  merely  left  things  stand- 
ing as  they  were,  when  Haughton's  license  for  the 
enjoyment  of  the  easement,  expired  by  the  death  of 
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that  person ;  for  the  defendant  had  done  nothings  af* 
terwa^rds.  We  held,  the  defendant  could  not  be  soed 
for  being,  thus,  merely  passive  nnder  snch  dronmstanoes ; 
at  all  events,  withoat  previous  notice  to  abate  (he 
nnisanee  by  stopping  his  drains  or  diverting  the  water. 
We  still  think  that  position  was  right,  though  we  were 
aware  at  the  time,  that  it  carried  the  effects  of  a  license 
onee  granted,  but  terminated,  to  the  extreme  verge  of  the 
law,  and  upon  very  nice  distinctions.  As  the  ease  now 
stands,  however,  all  ground  for  a  notice  has  sunk ;  for 
the  defendant,  since  the  license  ended,  has  been  aetive  in 
continuing  and  increasing  the  nuisance  by  scouring  his 
old  ditches  and  opening  new  ones,  whereby  there  is  a 
much  larger  flow  of  water  on  the  plaintiff's  land,  than 
there  would  have  been,  had  the  defendant  really  been 
passive*  The  defendant  was,  therefore,  clearly  liable  for 
all  the  damages  arising  from  such  increase  of  water:  io- 
deed,  for  all  the  damages  sustained  from  the  water,  since, 
by  acting,  when  he  had  no  license  to  increase  the  quantity 
of  water,  he  adopted  the  nuisance  as  it  then  stood,  and  made 
himself  responsible  for  all  consequences.  No  doubt,  a 
license  to  drain  one's  land,  by  carrying  the  water  on  the 
land  of  another,  includes  the  power  to  make  ditches  for 
that  purpose,  and  also  to  cleanse  them,  wjiile  the  license 
is  in  force.  But,  when  it  is  determined,  there  is  no  more 
power  to  scour  an  old  ditch,  whereby  the  flow  of  water 
is  increased,  than  to  make  a  new  one.  They  both  stand 
on  the  same  footing ;  being  unauthorised. 

It  is  very  clear,  that  the  last  point  made  is  also  against 
the  defendant.  In  1840  he  turned  in  another  way  a  part 
of  the  water,  that  he  had  once  been  authorised  to  drain 
through  the  land  that  now  belongs  to  the  plaintiff.  That 
was  so  much  the  better  for  the  plaintiff,  certainly ;  and 
the  defendant  may  be  entitled  to  his  thanks  for  it.  Two 
years  afterwards,  the  defendant  cleared  other  land,  not 
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before  drained  throagh  the  plaintiff's  canals*  and  tamed 
the  water  from  it  upon  the  plaintiff!  That  is  the  state  of 
the  case ;  and  when  sued  for  this  latter  act,  which  was 
wholly  unauthorised,  the  defendant  asks  an  abatement 
of  the  damages  or  a  verdict  for  him,  because  he  has  not 
done  the  plaintiff  ntore  damage  by  this  injury,  than  he 
would  have  suffered,  i^  the  defendant  had  not  done  him 
the  favor  two  years  before.  Amends  cannot  be  made  in 
that  way  for  trespasses  and  nuisances,  even  if  it  be  sup- 
posed that  the  defendant  had  been  at  liberty  to  allow  a 
continuing  flow  of  the  water  through  the  plaintiff's  land, 
which  he  carried  through  Rascoe's.  License  to  tarn  one 
stream  upon  my  land  is  not  an  authority  to  stop  that  at 
the  party's  pleasure,  and  turn  on  another  in  its  stead. 
The  two  acts  are  entirely  independent,  and  no  deduction 
can  be  made  from  the  damages,  accruing  from  one,  on 
account  of  a  benefit  derived  from  the  other. 

PaaCuBiAM.  Judgment  affirmed. 
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THE  STATE  vs.  JOHN  SHEPHERD. 

A  deed  for  land  dniy  proved  and  regiitored  is  evidenoei  under  our  BUtntot 
of  the  tranflfer  of  the  land*  upon  every  occaaion  on  which  it  may  ba  of- 
fered ;  as  in  this  case,  upon  the  trial  of  an  indictment  for  murder. 

An  indictment  for  murder,  which  charges  that  the  homicide  was  oonmiitted 
on  the  "tujefith  day  of  August,"  instead  of  the  twelfth  day  of  Aagnat,  if 
good,  if  not  at  common  law,  yet  at  least  under  oar  Stttntai  Rtv^Siat. 
Ck  35,  Sec,  12. 

Ad  order  of  removal,  directing  that  "the  trial  of  the  prosecution  shall  be  re- 
moved," Sfc.,  is  sufficient  without  directing  further  that  "a  copy  of  the  re^ 
cord  of  the  said  cause  be  removed,"  d&c. 

In  an  indictment  for  murder,  if  the  time  stated  be  anterior  to  the  indietmaiitt 
it  is  material  and  ouly  material  in  one  respect,  and  that  is,  that  the  day  of 
tlie  death,  as  laid,  is  within  a  year  and  a  day  of  that  of  the  wounding.   ^ 

If  that  appears  from  the  stating  of  the  month,  the  dayot  the  month  k  imma- 
terial— according,  at  least,  to  the  proper  eenstruction  of  oor  Act  of  Awem- 
bly,  Rtv.  Stat.  Ch.  35,  See,  19. 

The  cases  of  the  Slate  v.  Moses,  2  Dev.  452.  and  State  v.  Green,  7  Ii«.  39, 
cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Columbus 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Cald- 
well presiding. 

The  prisoner  was  convicted  upon  an  indictment  for  the 
murder  of  James  Flowers,  and  moved  for  a  venire  de 
novo,  and  then  in  arrest  of  judgment ;  and  after  a  disal- 
lowance of  the  motions,  and  sentence  of  death,  he  ap- 
pealed. 

On  the  trial,,  evidence  was  given  on  the  part  of  the 
State,  that  the  deceased  was  found,  late  in  the  evening, 
lying  by  himself  on  the  ground,  near  the  prisoner*s  house, 
and  badly  wounded  by  stabs  in  the  breast ;  and  he  said 
he  was  dying  and  that  the  prisoner  had  killed  him,  and 
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desired  that  the  prisoner  should  be  called.  The  witness 
called  the  prisoner ;  and  after  having  at  first  refused  he 
came  to  the  deceased,  and  on  being  asked,  why  he  had 
served  the  deceased  so,  he  replied, ''  that  he  meant  to  do 
it,"  and  then  showed  a  knife,  with  which,  he  said,  he  had 
inflicted  the  wounds.  On  the  part  of  the  State,  evidence 
was  further  given,  that  the  prisoner  had  antecedently 
said,  that  the  deceased  had  bought  his  land  at  sheriff's 
sale,  and  that  the  day  after  he  should  get  a  deed  for  it, 
he  would  kill  him,  unless  he  gave  it  up.  And  then  the 
solicitor  for  the  State  offered  in  evidence  a  sheriff's  deed 
to  the  deceased  for  the  land,  duly  proved  and  registered, 
and  offered  to  prove  that  it  had  been  delivered  by  the  de- 
ceased to  the  register,  to  be  registered  the  day  before  the 
homicide.  The  counsel  for  the  prisoner  objected  to  the 
deed  being  received  in  evidence,  unless  its  execution  was 
proved  on  the  trial.    But  the  Court  received  the  evidence. 

The  indictment  was  found  in  Robeson  Superior  Court, 
at  a  term  beginning  on  the  1st  Monday  after  the  4th 
Monday  of  September,  1846 ;  and  runs  thus :  '*The  jurors, 
&c.  present,  that  John  Shepherd,  late,  &c.  on  the  iweflth 
day  of  August  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-six,"  &c.,  made  the  assault  on  the  de« 
ceased,  "then  and  there  being,"  and,  "then  and  there"  with 
a  knife  gave  a  mortal  wound  of  d^c.  of  which  &c.  "the 
said  James  Flowers  then  and  there  instantly  died." 

On  the  affidavit  of  the  prisoner,  that  he  could  not  obtain 
justice  in  Robeson,  the  Court,  on  his  motion,  ordered,  "that 
the  trial  of  this  prosecution  be  removed  to  the  County  of 
Oolumbus,  and  that  the  trial  be  had  on  Tuesday  of  the 
next  term  of  said  Court,  and  that  the  sheriff,  &o.  have  the 
prisoner,  &c.  on  Monday  of  the  said  Superior  Court  of 
said  County  of  Columbus,"  &c. 

Attorney  General^  for  the  State. 
No  counsel  for  the  defendant. 
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RuFFiN  C.  J.  A  deed  for  land,  duly  proved  and  reguh 
teredy  passes  the  land  by  the  express  words  of  the  Act  of 
1715 ;  and  it  is  necessarily  evidence  to  that  purpose  upon 
every  occasion  on  which  it  maybe  offered.  For  the  par* 
poses  of  this  trial,  indeed,  it  would  only  have  been  neces- 
sary to  show,  that  the  deceased  professed  to  have  a  deed 
for  the  prisoner's  land,  and  it  would  be  immaterial  whether 
it  was  genuine  or  not.  But  here  it  was  prima  facie 
genuine,  and  therefore  was,  at  all  events,  properly  re- 
ceived. 

The  Court  has  had  some  doubt  of  the  sufficiency  of  the 
indictment,  by  reason  of  the  false  spelling  of  the  day  of 
the  month.  But,  after  consideration,  we  think  ourselves 
obliged  to  let  the  sentence  stand.  We  are  inclined  to  the 
opinion  that  the  indictment  is  good  at  common  law,  be- 
cause, although  the  word  *'  tweflth,''  is  spelt  wrong,  by 
transposing  the  lettejr  /,  and  placing  it  before,  instead  of 
after  Z,  yet  it  is  impossible  to  mistake  the  meaning.  The 
false  spelling  makes  no  other  word,  that  could  mislead. 
But  at  all  events,  the  Act  of  1811,  Rev.  Stat.  Ck  35,  Sec. 
13,  cures  the  defect,  if  it  be  one.  That  makes  the  indict- 
ment suffieient  if  it  ^contain  the  charge  expressed  in  a 
plain,  intelligible,  and  explicit  manner  f  and  forbids  it 
^to  be  quashed  or  Judgment  arrested  for  or  by  reason  of 
any  informality  or  refinement,  where  there  appears  to 
the  Court  sufficient,  in  the  face  of  the  indictment,  to  in- 
duce them  to  proceed  to  judgment.'^  It  would  certainly 
be  much  more  satisfactory  to  the  Court,  if  the  Act  had 
specified  the  omissions  or  defects,  which  in  the  opinion  of 
the  Legislature  ought  not  to  invalidate  the  indictment ; 
as  has  been  done  in  England,  by  an  Act  on  the  same  sub* 
ject,  that  of  7  and  8  Oeo.  4  C.  64.  Among  other  things, 
that  provides  that  no  judgment  shall  be  stayed  or  re- 
versed for  want  of  the  averment  of  any  matter  unneces- 
sary to  be  proved,  nor  for  omitting  to  state  the  time  at 
which  the  offence  was  committed  in  any  case,  when 
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time  is  not  of  the  essence  of  the  ofTence,  nor  for  stating 
the  time  imperfectly.  At  common  law>  it  was  indispeo- 
sabie^  that  the  indictment  should  fix  some  certain  day  at 
■which  every  material  fact  constituting  a  crime  occurred. 
But,  although  that  was  the  form  of  the  indictment,  yet 
the  authorities  fully  show,  it  was  only  material  that  the 
time  laid  should  be  before  the  bill  found;  for,  what- 
ever time  was  laid,  it  was  sufiicient  to  prove  on  the  trial 
that  the  oflence  was  committed  before  the  prosecution 
commenced — unless  in  those  cases  in  which,  the  time 
enters  into  the  oUence,  and  of  course,  must  enter 
into  the  description  of  it — as  when  an  act  is  made  Crimi- 
nal if  done  ill  the  night,  or  between  such  and  such  days 
of  the  j'car,  or  the  like.  In  respect  to  murder,  the  time  is 
material  in  one  respect,  and  but  in  one ;  which  is,  that  it 
must  appear  on  the  bill,  that  the  day  of  the  death,  as  laid, 
is  within  a  year  and  a  day  from  that  of  the  wounding. 
For,  if  it  be  not  so  laid,  the  indictment  docs  not  charge 
murder,  as  the  law  attributes  the  death,  not  happening 
within  a  year  and  dfiy,  to  some  other  cause  than  the 
wounding.  The  present  indictment  is  sufficient  in  that 
I'cspect ;  for,  upon  the  supposition  that  there  is  no  day  of 
the  month  laid,  it  lays  the  time  of  the  felonious  assault 
and  stabbing  to  be  in  August  IS  16,  and  that  Flowers 
"then  and  there  instantly  died"  thereof.  The  whole 
therefore  occurred  before  the  bill  found,  which  was  in 
the  latter  end  of  September  or  first  of  October  following. 
The  question  then  is,  whether  the  Act  of  1811  will  sup- 
port an  indictment,  which  fails  to  lay  a  certain  day  as 
that  of  committing  the  crinae,  but  pUinly  charges  it  to 
have  been  done  in  a  certain  month  before  the  bill  found. 
The  Court  is  of  opinion,  that  in  order  to  give  effect  to 
the  clear  purpose  of  the  Legislature,  and  advance  the 
policy  of  the  Act,  it  must  receive  that  construction.  The 
indictment  is  perfectly  plain, and  intelligible  as  it  is;  for 
Avc  sec  clearly,  that  the  crime  of  murder  is  charged,  and 
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that,  as.chargedt  it  was  perpetrated  before  the  bill  was 
found.  We  know  not  what  defect  can  come  within  the 
terms  **  informality  or  refinement/'  if  the  omission  of  the 
particular  day  of  the  offence  committed  do  not ;  since,  if 
it  had  been  inserted,  its  only  office  would  be  to  show  a 
time  before  the  finding  of  the  indictment,  and  the  proof 
might  be  of  any  other  day,  provided  only,  it  also  be  before 
the  finding  of  the  bill.  It  has  been  heretofore  held,  under 
the  Act,  that  the  indictment  need  not  charge  any  matter 
which  need  not  be  proved  on  the  trial.  State  v.  Moseg,  2 
Dev  452.  State  v.  Grecn^  7  Ired.  39.  Upon  the  same 
reasoning  it  follows,  that  it  is  sufHcient  to  lay  any  matter 
in  the  bill,  in  the  manner  io  which  it  is  necessary  to  prove 
it :  for  that  is  the  substance  of  the  thing.  If  the  bill 
here  had  laid,  the  twelflh  of  August,  184G,  as  the  day  of 
the  offence,  proof  that  it  was  done  in  August,  either  be- 
fore or  after  the  12th  or  without  specifying  any  day, 
would  suffice.  Then  the  indictment  is  unnecessarily 
formal,  if  it  go  into  further  particulars,  to  which  no 
proof  need  be  adduced.  To  what  good  end,  as  the  law 
stands  upon  the  statute,  would  such  an  averment  in  the 
bill  tend  ?  None,  unless  it  be,  to  render  the  profession 
more  studious  of  the  precedents,  and  emulous  of  perfect 
pleading.  But  that  is  a  good  result,  to  the  attainment  of 
which,  we  are  not  at  liberty  to  sacrifice  the  intention  of 
the  Legislature,  that  the  execution  of  justice  shall  not  be 
delayed,  nor  offenders  escape  punishment  by  ''exceptions, 
in  themselves,  merely  formal,'*  and  technical  niceties. 

We  probably  do  not  perceive  the  point  of  the  objection 
to  the  order  of  removal.  It  has  occurred  to  us,  that  pos- 
sibly it  was  founded  on  the  language  of  the  order  being 
different  from  that  of  the  statute  in  this :  that  the  order 
is,  ''that  the  trial  of  the  prosecution  be  removed,"  whereas 
the  language  of  the  Act  is,  that  the  Court  shall  order  ''a 
copy  of  the  record  of  said  cause  to  be  removed  to  some 
adjacent  County  for  trial."    But  in  substance,  tbe  Act  is. 
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that  the  place  o(  trial  is  changed ;  and  the  other  part  ci 
the  enactment  is  merely  directory  as  to  the  document  on 
which  the  trial  is  to  proceed,  namely,  on  a  transcript  in* 
stead  of  the  original  record.  Upon  the  whole  order,  it 
appears,  that  the  prisoner  and  the  cause  were  removed, 
for  trial  in  the  Superior  Court  of  Law  of  Columbus 
County ;  and  it  is  seen  in  the  record  from  Columbus, 
(which  is  that  before  us,)  that  a  transcript  from  Robeson 
Superior  Court  was  afterwards  filed  in  the  Court  of 
Columbus,  and  the  prisoner  tried  and  convicted  on  it. 
Those  things  certainly  shew  a  full  compliance  with 
the  law. 

The  Court  therefore  perceives  no  error  in  the  judg« 
ment. 

FfiR  CxntiAM.        Ordered  to  be  certified  accordingly 
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Wher*  ona  has  bean  appointed  Coroner  of  a  County,  though  it  may  appoar 
be  baa  not  renewed  hie  official  bonds,  aa  required  by  law,  yet  hie  aQta,  an 
coroner  de  facto f  are  valid,  at  leait  aa  regarda  third  pereone. 

Nothing  can  excuse  the  sheriff  for  the  eecape  of  a  debtor,  committed  to  hia 
cvatody,  bat  the  act  of  God  or  of  the  enemies  of  the  Country. 

A.  recovered  a  judgment  in  Surry  County  Court,  against  B.,  and  tasaad  on  it 
a  ca.  aa.  to  Surry  County.  The  shsrlff  returned  **non  est  inventut — tbo 
defendant  in  Hillsborough  jail."  A.  then  sued  out  a  sci.  fa.  against  the 
ball  of  B.  and  they  pleaded  that  **  their  principal  was  then  confined  as 
lawful  prisoner  in  the  jail  of  Orange  County,"  and  the  jury  ao  found.  Tho 
following  entry  was  then  made  of  record :  "It  being  made  appear  to  the 
Court,  that  B.  is  now  confined  under  legal  process  in  the  jail  of  Oranga 
Connty  and  it  appearing  that  the  said  6.  is  indebted  to  A.  in  the  sum,  Slc 
It  k  therefore,  ordered,  that  notice  be  issned  to  the  eheriff  and  jailer  of 
Orange  County,  commanding  them  to  retain  the  said  B.  in  prison,  until  ha 
shall  pay  and  satufy  the  said  debt  and  coeta  to  the  said  A.,  or  until  the 
aaid  B.  be  othorwisa  discharged  by  due  course  of  law."  Notice  of  this  or- 
der was  duly  served  on  the  sheriff  of  Orange.  Held,  that,  by  virtue  there- 
of, the  said  B.  was  duly  committed  to  the  custody  of  the  sheriff  of  Orange, 
as  on  a  ea.  sa.,  and,  that  upon  the  escape  of  the  said  B.,  the  sheriff  of 
Orange  was  responsible  to  the  said  A.,  in  the  same  manner  and  to  tha 
same  extent,  as  if  B.  had  been  committed  on  a  ea.  to. 

Although  this  order  may  have  been  made,  nominally,  in  the  suit  against  tha 
bail,  yet  that  suit  was  in  law  but  a  continuation  of  the  suit  against  tha 
principal. 

The  eases  of  Burke  v.  EUiott,  4  Ire.  355,  OiUiam  r.  Reddiek,  Ibid  368,  GrM* 
bery  v.  Peo2,3  Ire.  155,  and  Laeh  v.  Ziglar,  5  Ire.  703,  cited  and  approved. 

Appeal  from  the  Saperior  Court  ef  Law  of  Davidson 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Bailbt  presiding. 

This  is  an  action  of  debt  for  the  negligent  escape  of 
Mordecai  Flemming,  committed  in  execution  to  the  de* 
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feiidanty  the  sheriti'  ol  Orange,  by  the  Superior  Court  of 
Davidson  on  a  judgment  rendered  in  that  Court  in  Octo- 
ber 18S9,  for  •604  30,  with  interest  &c.  and  #16  08  for 
costs.  It  was  tried  on  nil  debet,  and  the  facts  are  stated 
as  follows : 

In  May  1889,  one  Adams  recovered  a  judgment  against 
Flamming,  in  Orange  County  Court,  and  at  the  succeed- 
ing  November  term,  the  bail  of  Flenmiing  in  that  action 
brought  him  into  the  County  Court  of  Orange,  and  sur- 
rendered him,  in  discharge  of  themselves ;  and  on  the 
motion  of  the  plaintiff,  Adams,  a,committitur  in  execution 
was  entered  in  that  suit,  and  the  present  defendant,  then 
the  sheriff  of  Orange,  took  Flemming  into  custody 
thereon,  and  committed  him  to  prison. 

The  writ  in  the  original  suit  of  Mabry  against  Flem- 
ming waa  served  in  Surry  County,  where  Flemming  resi- 
ded and  gave  bail.  On  the  12th  February,  1840,  Mabry 
sued  out  a  ca*  s€u  on  his  judgment,  directed  to  the  sheriff 
of  Surry  and  returnable  to  April  term«  1840 ;  and  it  was 
returned,  ^  non  est  inventus — the  defendant  is  in  Hills- 
borough jail.''  The  plaintiff  sued  a  sou  fa.  against  the 
bail ;  and  at  the  next  term,  April  1841,  they  pleaded,  that 
the  principal,  Flemming,  was  then  confined,  under  law- 
ful process,  a  prisoner  in  the  jail  of  Orange  county,  and 
9Q  the  jury  found.*  The  following  entry  was  then  made 
of  record : 

**  It  being  made  to  appear  to  the  Court,  that  Mordecai 
Fkmming  is  now  confined  under  legal  process  in  the 
Jail  of  Orange  county,  and  it  appearing  also,  that  the 
said  Flemming  is  indebted  to  the  plaintiff,  John  P.  Ma- 
hiy,  in  the  sum  of  $604  80,  with  interest  thereon  from 
Ootober  term,  1889,  and  also  in  the  sum  of  016  08  for 
costs :  It  is  therefore  ordered  that  notice  be  issued  to  the 
slwriff  and  jailor  of  Orange  county,  commanding  them  to 
rolaia  tiie  said  Flemming  in  prison,  until  he  shall  pay 
and  satisfy  the  said  debt  and  costs  to  the  said  plaintiff. 
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or  until  the  said  Flemming  he  otherwiie  discharged  by 
dae  coarse  of  law/' 

A  copy  of  the  order  was  issued  by  the  clerk  and  served 
on  the  defendant  on  the  23d  of  November,  1841,  by  Pride 
Jones,  as  returned  by  him  under  his  hand  as  coroner. 
The  counsel  for  the  defendant  objected  to  receiving  the 
return  in  evidence,  because,  as  he  alleged,  the  said  Jones 
was  not  coroner  in  November  1841;  and  in  support  of 
the  objection,  he  gave  in  evidence  a  copy  of  the  record 
of  the  appointment  of  Jones  as  coroner  at  February 
term,  1840,  and  of  his  then  taking  the  oaths  of  office  and 
giving  bond ;  and,  it  not  appearing  of  record,  that  any 
bond  had  been  subsequently  accepted  by  the  Court,  the 
counsel  for  the  defendant  insisted,  that  the  said  Jones 
was  not  legally  in  office  at  the  time  his  return  purported 
to  be  made,  and,  therefore,  that  the  return  was  not  evi« 
dence.  On  the  part  of  the  plaintiff,  a  bond  was  then  in- 
troduced and  its  execution  proved,  bearing  date  in  May 
term,  of  1841,  of  the  County  Court,  which  purported  to 
be  the  official  bond  of  Jones,  as  coroner,  and  his  sure- 
ties ;  and  the  clerk  of  the  County  Court  proved,  that 
when  he  came  into  office  after  1841,  he  found  it  among 
the  records  and  papers  in  his  office.  The  Court  over- 
ruled the  objection,  and  received  the  return  in  evidence. 

The  plaintiff  then  gave  further  evidence,  that  the  de- 
fendant was  the  sheriff  of  Orange  from  the  20th  day  of 
November,  1839,  to  the  1st  day  of  November,  1844,  inclur 
sive,  and  that  on  the  latter  day,  Flemming  escaped  from 
jail,  after  having  been  detained  a  prisoner  there  by  the 
defendant  from  November  1839. 

On  the  part  of  the  defendant,  evidence  was  then  givMiy 
that  the  jail  of  Orange  was  new  and  strong,  and  that 
Flemming  had  effected  his  escape  therefh>m  at  the  tioie 
mentioned,  by  sawing  asunder  two  iron  bars  of  the  grate  ia 
a  window,  and  thereby  making  an  opening  large  enoogh 
to  get  through ;  and  also  that  the  doon  of  the  jail 
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looked  on  the  evening  before  the  escape.  And  he  gave 
farther  evidence,  tending  to  show,  that  Flemming  was  as- 
sisted to  escape  by  some  one  outside  the  jail. 

Upon  the  foregoing  evidence,  the  counsel  for  the  de« 
fendant  insisted,  that  he  was  not  liable  in  this  action  un- 
less upon  proof  of  a  wilful  participation  in  the  escape  of 
Flemming,  or  of  gross  and  culpable  negligence  of  the 
defendant ;  and  also,  that  the  order  of  the  Superior  Court 
of  Davidson  was  not  a  sufficient  commitment  in  execu- 
tion, to  render  the  defendant  liable  in  this  action ;  and 
he  pra^fed  the  Court  so  to  instruct  the  jury.  But  the 
Court  refused  to  give  such  instructions,  and  instructed 
the  jury  that  Flemming  was  duly  committed  in  execu- 
tion on  the  plaintiff's  judgment,  and  that  the  defendant, 
after  being  served  with  a  copy  of  the  committilurt  was 
bound  to  keep  him  a  prisoner  in  execution  therefor,  and 
was  liable  for  his  escape,  although  the  jail  was  new,  and 
as  good  as  any  in  the  State,  and  although  Flemming 
might  have  been  aided  in  escaping  by  persons  outside — 
unless  such  escape  was  effected  by  the  act  of  God  or  the 
public  enemies.  The  plaintiff  bad  a  verdict,  and  judg- 
ment, and  the  defendant  appealed. 

/•  H.  Bryan   and  Morehead^  for  the  plaintiff. 
Waddell  and  Nonoood,  for  the  defendant. 

RuFFiN,  C.  J.  The  coroner's  return  was  properly  ad- 
mitted. The  Sev.  Stat.  Ch.  31,  Sec.  126-7,  requires 
sheriffs  and  coroners  to  serve  all  notices  in  any  cause  or 
proceeding,  and  enacts  that  their  returns  on  the  notices 
shall  be  evidence  of  the  service.  But  the  objection  is, 
that  Jones  was  not  coroner,  because  he  did  not  renew  his 
bond,  or  the  Court  did  not  accept  a  new  bond  from  him, 
and  that,  therefore,  he  was  not  capable  of  holding  the 
of&ce,  according  to  the  statute.  Rev.  St.  Ch.  25,  Sec  a  It 
is  no  part  of  the  objection  that  Jones,  who  had  been  duly 
appointed  and  admitted  into  office  originally,  was  not 
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acting  as  coroner,  and  so  recognised  generally  by  the 
public  authorities  and  the  community. 

Therefore,  those  facts  are  to  be  assumed  ;  and,  so  a»* 
snming,  it  is  clear,  that  the  want  of  an  official  bond  does 
not  impair  the  validity  of  his  acts,  as  de  facto  the  coroner, 
in  reference,  at  least,  to  third  persons.  Burkt  v.  EUiotit 
4  Ired.  355.     Gilliam  v.  Reddick,  4  Ired  368. 

In  the  case  of  Adams  v.  Turrentine^  the  Court  has  al- 
ready decided  at  this  term,  that  nothing  can  excuse  the 
sheriff  for  the  escape  of  a  debtor,  but  the  act  of  God,  or 
of  the  enemies  of  the  Country. 

The  remaining  point  is,  whether  Flemming  was  duly 
committed  to  the  custody  of  the  defendant,  in  execution 
on  the  plaintiff's  judgment.  Objection  is  made,  both  to 
the  authority  of  the  Court  to  commit  in  this  case,  and  also 
to  the  form  of  the  commitment.  The  authority  of  the 
Court  is  questioned  upon  the  strength  of  the  provisions  of 
the  Act  of  1777,  Ch.  115,  Stc.  S2— which  provides,  that, 
if  a  sheriff  shall  return  upon  a  scire  facias  against  bail, 
that  the  principal  is  imprisoned  by  virtue  of  any  process 
civil  or  criminal,  the  Court,  to  wliich  such  scire  facias^ 
is  returnable,  shall,  on  motion  of  the  plaintiff  or  bail, 
order  that  ''such  principal  be  retained  where  he  shall  be 
a  prisoner  until  the  plaintiff's  judgment  and  costs  shall 
be  paid,  or  be  otherwise  discharged  by  due  course  of  law  ; 
and  that  a  copy  of  the  order  served  on  the  keeper  of  such 
prison,  before  such  prisoner's  releasement,  shall  be  suffi- 
cient authority  for  him  to  retain  such  prisoner,  until  such 
order  be  complied  with."  The  Act  further  provides,  that 
this  shall  be  deemed  a  surrender  of  the  principal,  and  a 
discharge  of  the  bail.  It  is  said,  that  this  gives  a  special 
authority  to  commit  under  the  particular  circumstanees 
of  a  scire  facias  against  bail,  and  the  return  thereon  of 
the  sheriff,  of  the  imprisonment  of  the  principal  by  him  ; 
and  that,  as  the  sheriff  did  not  so  return  on  this  sci.  fa. 
and  indeed  could  not,  inasmuch  as  the  imprisonment  was 
in  another  County,  the  Superior  Court  of  Davidson  could 
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not,  in  the  debtor's  and  sheriflTs  absence,  commit  in  exe« 
cation.  Bat  we  think  the  natare  of  this  enactment  is  en« 
tirely  mistaken,  and  that  the  object  was  not  to  confer  a 
jurisdiction  or  authority  on  the  Court  in  a  particular  case, 
but  to  give  a  privilege,  in  that  case,  to  the  bail,  rendered 
necessary  by  the  situation  of  our  Country,  and  by  our 
judiciary  system,  and  to  make  it  imperative  upon  the 
Court  to  act  on  certain  evidence  to  that  end.  It  is  an 
ancient  common  law  jurisdiction  to  commit  in  execution, 
by  order  of  record,  such  persons  as  are  surrendered  by 
their  bail,  or  upon  a  judgment  recovered  against  one 
already  in  prison.  The  regulations  of  the  modes  of  pro- 
ceeding are  not  prescribed  positively  by  statutes,  but 
exist  as  rules  of  practice  adopted  by  the  Courts,  from  time 
to  time,  fur  the  convenience  of  the  suitors,  bail,  and  offi- 
cers, to  prevent  surprise  on  the  one  band,  and  oppression 
on  the  debtor,  on  the  other  hand.  The  subject  is  well 
treated,  and  the  nature  of  the  jurisdiction  well  explained 
in  TidiTsPr.  286,  S64 ;  and  2  SellotCs  Pr.  100  to  111, 
both  as  to  the  modes  of  committing,  and  to  the  super* 
scdeas.  Now  surrenders  may  even  be  made  before  a 
Judge  at  his  chamber  and  he  may  order  the  committitur; 
and  for  any  irregularity  the  debtor  has  his  supersedeas. 
It  is  unnecessary  to  comment  particularly  upon  those 
passages,  as  they  have  no  obligation  here,  and  are  only 
referred  to,  as  shewing  the  nature  of  the  jurisdiction  and 
the  practice  under  it.  The  committitur  is,  in  substance, 
SL  capias  ad  satisfaciendum^  and  therefore  within  the 
power  of  the  Court  at  common  law  to  award,  and  is  often 
indispensable,  where  the  party  cannot  resort  immediately 
to  bis  ca.  sa»;  for  example,  when  the  principal  is  sur- 
rendered during  the  term  in  which  the  judgment  is  taken. 
As  the  ca.  sa.;  does  not  go  until  the  term  ended,  the  com- 
mitment  in  execution  is  absolutely  necessary  to  the  se- 
curity  of  the  creditor.  Now,  in  England,  the  course  is 
to  bring  up  a  prisoner  from  another  jail  by  habeas  corpus^ 
in  order  to  bis  surrender  and  to  charge  him  in  execution ; 


DECEMBER  TERM,  1847.  »07 

Mabry  «.  Tamntiat. 

and  it  is  generally  highly  proper  in  order  to  identify  him 
to  the  Court  and  to  the  officer,  and  to  joBtify  the  latter  as 
to  the  person,  if  sued  for  detaining  the  wrong  person,  as 
well  as  for  other  reasons.  But  there  is  nothing  in  the 
nature  of  the  thing  to  prevent  the  Court  from  making  an 
order  of  commitment  of  a  person,  not  present  in  Court ; 
and,  in  many  cases  in  this  State,  the  power  to  make  such 
an  order  is  absolutely  necessary  to  the  convenience  of 
parties  and  the  advancement  of  justice.  By  the  Act  of 
1777,  bail  have  the  right  to  surrender  the  principal ;  but 
it  can  be  done  only  to  the  sheriff,  who  made  the  arrest, 
or  in  open  Court.  But,  if  the  principal  be  in  prison  in 
another  County,  he  cannot  be  surrendered  to  the  sheriff 
who  arrested  him ;  and,  in  many  cases,  it  would  be  im- 
possible, and,  in  most,  highly  inconvenient,  to  bring  him 
to  the  Court  in  person. 

For  our  Counties  are  so  numerous  and  so  distant  from 
each  other,  and  the  terms  of  our  Courts  so  short,  that 
after  process  served  on  the  bail  and  returned,  the  habeas 
corpus  could  not  issue,  and  the  party  be  brought  in  time 
to  relieve  the  bail.  True,  the  habeas  carpus  might  be 
made  returnable  to  a  subsequent  term ;  but  that  would 
be  highly  mischievous,  as  the  sheriff  cannot  take  bail 
after  judgment,  and  would  be  compelled  to  retain  the 
prisoner  the  whole  time  under  all  circumstances.  Be* 
sides,  the  provision  of  the  Act  extends  to  all  cases, 
whether  in  the  County,  or  the  Superior  Court.  There* 
fore,  in  cases,  in  which  a  debtor  is  lawfully  imprisoned 
in  one  County,  and  his  bail  is  proceeded  against  in  the 
Court  of  another  County,  it  was  a  justice  done  to  the  bail, 
that  he  should  be  relieved  upon  sh/dwing  those  facts,  with- 
oat  being  required  to  make  an  actual  surrender  in  Court 
It  was  the  purpose  of  the  Legislature  to  require  such  re- 
lief for  the  bail  from  the  Courts,  and  also  to  make  the  re- 
turn of  the  sheriff  on  the  scire  facias  against  the  bail 
sufficient  evidence. 


908  SUPREME  COURT. 

Mabry  «.  TumatiBa. 

But,  certainly,  it  was  not  intended  to  make  that  the 
only  evidence,  nor  to  say  that,  in  the  case  of  such  a  re* 
turn  only,  should  the  Coart  order  the  commt7/trKr,  or  order 
it  in  the  absence  of  the  party.  Why  should  it  have  been 
so  enacted  ?  It  is  possible,  indeed,  that  the  person  in 
prison  may  be  mistaken,  and  may  not  be  the  debtor.  But, 
suppose  the  fact,  the  prejudice  can  be  no  greater  to  him 
than  would  result  from  his  arrest  as  the  debtor  under  a 
ca.  sa.;  and  his  remedies  would  be  as  ready  and  as  com" 
plete.  In  either  case  he  would  get  a  supersedeas  or 
habeas  corpus ;  in  the  latter  he  would  have  his  action 
also  against  the  sheriflT,  and  in  the  former,  against  the 
creditor  or  bail.  But,  at  all  events,  the  Legislature  has 
positively  enacted  that,  as  is  admitted,  it  may,  and,  as  we 
think,  shall  be  done  in  one  case ;  and  therefore,  there  can 
be  no  reason  why  the  CouKs  may  not  mould  their  prac- 
tice, on  this  subject,  so  as  to  make  it,  in  other  cases, 
conform  in  principle  to  the  legislative  enactment,  and 
promote  the  convenient  administration  of  justice.  In 
Granhcry  v.  PooU  3  Ired.  155,  it  was  taken  for  granted, 
that,  by  the  sound  construction  of  the  Act  of  1777, 
orders  for  commitment  in  execution  might  be  made 
in  all  cases,  where  the  principal  was  imprisoned  within 
the  State,  and  a  copy  of  the  order  served  on  the  sheriff, 
would  justify  his  detention.  It  is  impossible,  the  Act  is 
to  be  restricted  to  the  narrow  limits  contended  for  in  this 
ease.  For,  suppose  the  sheriff  refuse  to  return  the  im- 
prisonment, although  the  fact  be  so,  is  the  bail  to  lose 
the  benefit  of  the  fact,  and  be  forced  to  trial  at  the  first 
term  and  fixed  with  the  debt?  Surely  not.  The  sub- 
stance of  the  provision  is,  that  if  the  principal  be  im- 
prisoned, so  that  the  bail  cannot  surrender  him  personally 
in  Court,  when  the  bail  is  called  to  answer  for  the  debt, 
he  may  make  the  fact  appear,  and  he  shall  be  discharged 
as  upon  a  surrender.  Indeed,  the  Act  says,  such  impris- 
onment shall  be  deemed  a  surrender,  and  therefore  it  may 
be  pleaded,  and  relied  on  as  having  that  effect.    If  the 
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bail  be  discharged  thereby,  it  is  a  necessary  consequence, 
that  the  creditor  has  a  right  to  demand  a  committitur^  as 
a  secority  for  his  debt  It  may  well  be,  that  the  Court  is 
not  bonnd,  and  therefore,  would  not  accept  a  surrender  of 
this  kind  from  the  bail,  before  a  step  taken  to  charge  the 
bail  by  scire  facias^  inasmuch  as  it  may  be  in  the  power 
of  the  bail  to  surrender  the  principal,  when  the  creditor 
shall  call  for  him.  But  in  the  case  before  us,  the  bail 
was  dearly  entitled  to  be  exonerated,  since  the  creditor 
was  seeking  to  fibc  the  bail,  and  would  have  done  so,  unless 
the  principal's  imprisonment  authorised  an  exoneration ; 
and  the  exoneration  of  the  bail  gives  the  creditor  the 
right  in  justice,  and  according  to  the  Act  of  *77,  to  re- 
quire the  debtor's  detention  in  execution. 

It  is  the  opinion  of  the  Court,  therefore,  that  the  com- 
miiiUur  was  rightly  made  upon  the  facts  found,  when  it 
was  ordered. 

But,  whether  it  was  so  or  not,  and  admitting  it  to  have 
been  erroneous  for  the  reason  that  it  was  not  founded  on 
a  proper  return  of  the  sheriff,  yet  that  would  not  excuse 
the  escape.  For  the  subject  was  within  the  jurisdiction 
of  the  Court  and  the  sheriff  could  not  tell  that  the  Court 
had  not  acted  on  a  case  within  the  words  of  the  act,  and 
ought  not  to  be  prejudiced  by  any  error  of  the  Court  in 
that  respect ;  and,  therefore,  the  ammittUur^  when  served 
on  the  sheriff,  was  **  a  sufficient  authority  for  him  to  re- 
tain the  prisoner."  If  the  sheriff  be  justified  in  detain- 
ing the  prisoner,  it  is  perfectly  settled  that  he  is  bound  to 
do  eo»  when  there  is  a  judgment.  As  he  is  not  chargea- 
ble for  the  error  in  the  judgment  or  process,  irach  errom 
cannot  excuse  him,  unless  they  be  such  as  render  the 
whole  absolutely  void,  as  for  want  of  jurisdiction  and  the 
like.  It  is  not  for  the  sheriff  to  allege,  that  the  Superior 
Court  made  the  order  upon  insufficient  evidence.  More- 
over, it  appears  in  this  case,  that,  in  point  of  fact,  Flem- 
ming,  the  plaintiff*s  debtort  was  lawfully  imprisoned 
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under  the  custody  of  the  defendant,  in  the  jail  of  Orange 
at  the  time,  that  in  the  Court  of  Davidson  he  was  so 
found  to  be,  and  ordered  to  be  retained  by  the  defendant. 
No  injustice  then  was  done  to  any  person  by  the  otmt- 
mittUurf  and  the  defendant  was  duly  served  with  a  copy 
of  it. 

It  was  farther  said,  that  the  order  was  made  in  the 
suit  against  the  bail,  and  not  in  that  between  Mabry  and 
Flamming ;  and  for  that  reason,  that  it  was  not  a  com* 
mitment  on  the  judgment  in  the  latter  case.  We  do  not 
know  that  we  can  understand,  that  the  order  was  made 
on  the  record  of  either  suit,  after  it  was  made  up  and 
engrossed.  We  presume  it  was  put  on  the  minutes  in 
the  usual  way  during  the  term,  and  that  it  is  to  be  con- 
sidered a  part  of  the  record,  to  which  it  properly  belongs 
ultimately.  But,  we  do  not  deem  that  at  all  material,  as 
the  suit  against  the  bail  is  founded  on  the  first  judgment — 
being  a  scire  facias  on  that  record,  to  which  mil  tiel 
record  is  pleadable ;  and  the  whole  is  so  much  ene.suit, 
that  after  judgment  against  the  bail,  execution  may  issue 
against  the  principal  and  the  bail  jointly.  Rev.  Stat.  c. 
10,  «.  3.  The  order  was  therefore  made  in  the  suit 
against  Flemming.  It  specifies  the  debt  and  costs,  and 
substantially  conforms  to  the  precedents,  as  modified  by 
the  Act,  directing  the  Court  to  **  order  the  defendant  to 
be  retained  where  he  is  prisoner,  until  the  plaintiff's 
judgment  and  costs  shall  be  paid,  or  be  otherwise  dis- 
charged  by  due  course  of  law/'  It  is  in  effect  a  ca.  sa.  and 
ought  to  render  the  defendant  chargeable  in  like  manner 
for  an  escape,  as  is  settled  in  England,  and  has  been 
held  by  this  Court    Lash  v.  Ziglar,  5  Ired.  700. 

FsE  CirmiAN.  Judgment  arrested. 


GENERAL  RULES 
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la  consequence  of  the  changes  made  necessary  by  the 
Act  of  the  Greneral  Assembly,  passed  at  the  late  SessioOf 
whereby  a  Term  of  the  Supreme  Court  is  required  to  be 
held  at  Morganton,  and  the  period  of  holding  one  of  the 
Terms  at  Raleigh  is  altered,  the  Judges  of  the  Supreme 
Court  find  it  proper  to  make  and  publish  the  following 
Rules : 

L  All  applicants  for  admission  to  the  Bar  must  present 
themselves  for  examination  within  the  first  two  days  of 
the  respective  Terms. 

IL  All  Causes,  which  shall  be  docketed  before  the 
eighth  day  of  a  term,  shall  stand  for  trial  during  that 
term.  All  appeals,  which  shall  be  docketed  afterwards, 
shall  be  tried  or  continued  at  the  option  of  the  Appellee. 
All  Suits  in  Equity,  transferred  to  this  Court  for  hearing, 
and  not  docketed  before  the  eighth  day  of  a  term,  shall 
be  continued  at  the  option  of  either  party. 

m.  During  the  two  first  days  of  the  term,  the  Court 
will  hear  motions,  and  try  causes  by  consent  of  the  Coun* 
sel  on  both  sides.  On  the  third  day  of  the  term,  the 
Court  will  proceed  regularly  with  the  dockets ;  first,  with 
that  of  the  State  ;  secondly,  the  Equity ;  and  thirdly,  the 
Law  causes. 

IV.  For  the  Court  held  at  Raleigh,  the  Clerk  will  docket 
the  causes  in  the  following  order,  namely : — Those  from 
the  fifth  Circuit  shall  be  placed  first,  then  those  from  the 
fourth  Circuit,  and  so  on  to  the  first  Circuit. 


V.  For  the  Court  held  at  Morgauton,  the  Clerk  wilt 
docket  the  causes  in  the  following  order,  namely: — ^Those 
from  the  Seventh  Circuit  shall  be  placed  first,  and  then 
those  from  the  Sixth  Circuit,  and  then  those  from  other 
Counties. 

YI.  When  causes  are  called,  they  must  be  tried  or 
continued,  unless  for  special  cause  the  Court  should 
extend  the  time  for  the  argument,  and  except  that  Equity 
causes  under  a  reference  may  be  kept  open  a  reasonable 
time  for  the  coming  in  of  the  reports  and  filing  and  argu- 
ing exceptions. 

E.  B.  FREEMAN,   Cltrk. 


MEMORANDUM. 


Tht  Honorable  Jobbph  John  Danibl*  one  of  the  Judges 
of  this  Coarti  died  at  Raleigh  on  the  tenth  day  of  Feb- 
raary»  1848|  aged  aboat  sixty-five  years. 

He  was  a  native  of  Halifax  County  in  this  State.  He 
was  graduated  at  the  University  of  North  Carolina,  and 
studied  law  undei^  the  late  General  Davie.  Soon  after 
coming  to  the  bai^,  his  talents  and  attainments  gained 
him  a  high  eminence,  and  in  1816  he  was  appointed  a 
Judge  of  the  Superior  Courts  of  Law  and  Equity,  the 
Judges  of  which  Courts  at  that  time  exercised  the  func- 
tions of  a  Supreme  Court.  In  1832  he  was  appointed  a 
Judge  of  the  Supreme  Court,  under  its  new  organization. 

The  following  proceedings  of  the  Bench  and  Bar  of 
the  Supreme  Court,  upon  the  occasion  of  his  death,  are 
extracted  from  the  minutes  of  the  Court,  where  they 
were  ordered  to  be  recorded. 
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Court  met  pursuant  to  adjournment — 

Present :  the  Honorable  Thomas  Ruffin,  C.  J>, 
Honorable  Frboericx  Nash,  J. 

On  the  opening  of  the  Court,  the  Hon.  Jabibs  Issdell 
presented  the  following  Proceedings  of  the  Bar,  and  re- 
quested their  Honors  to  order  them  to  be  entered  on  the 
minutes : 


J 


At  a  meeting  of  the  Bar  of  the  Supreme  Court,  held  in 
the  Court  Room  on  Friday,  11th  February,  1848,  in  con- 
sequence of  the  death  of  Judge  JOSEPH  J.  DANIEL, 

On  motion,  Hon.  John  H.  Bryan  was  appointed  Chair- 
man, and  Perrin  Busbee  Secretary. 

Hon.  James  Iredell  moved  that  a  Committee  of  six  be 
appointed  to  report  Resolutions  expressive  of  the  feelings 
of  the  meeting. 

The  Chairman  thereupon  appointed  the  following  gen- 
tlemen, viz  :  James  Iredell,  Charles  Manly,  H.  W.  Husted, 
George  W.  Mordecai,  George  W.  Haywood,  and  Henry 
W.  Miller. 

Mr.  Iredell  subsequently  repoHed  in  behalf  of  the  Corn- 
mi  ttee»  the  following  Preamble  and  Resolutions,  which 
were  unanimously  adopted : 

The  Members  of  the  Bar  of  the  Supreme  Court,  now 
in  attendance,  have  learned  with  deep  grief,  the  great 
loss  which  this  Court  and  the  Country  have  sustained  in 
the  death  of  the  Honorable  Joseph  J.  Daniel. 

A  Judge  so  learned  in  the  Law,  so  patient  in  his  inves- 
tigations, so  pure  in  his  purposes,  so  gentle  in  temper, 
and  so  generous  in  his  acts,  could  not  be  called  from  his 
labors*  without  causing  the  most  sincere  sorrow  in  the 
hearts  of  those  who  have  so  long  honored  and  loved  him. 

Such  sorrow  we  now  feel,  and  but  feebly  express  in 
the  following  Resolutions : 

1.  That  in  the  death  of  the  late  Judge  Dakibl,  the  Su- 
preme Court  of  North  Carolina  has  lost  a  learned  and 
able  Jurist,  and  the  State  an  eminently  good  and  useful 
citizen. 

2.  That  in  token  of  our  respect  for  his  memory,  we  will 
wear  the  usual  badge  of  mourning  for  thirty  days. 

3.  That  these  proceedings  be  presented  to  the  Court, 
at  their  first  meeting,  with  a  request  that  they  be  entered 
on  the  minutes. 

4.  That  the  Chief-Justice  be  requested  to  communicate 
a  copy  of  the  foregoing  Resolutions  to  the  family  of  the 
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deceased,  with  the  assurance  of  our  sympathy  with  them 
under  their  sad  bereavement. 

JOHN  H.  BRYAN,  Chairman. 
Pbrrik  Busbee,  Secretary, 


To  which  Chief- Justice  Ruffin,  on  behalf  of  the  Court, 
replied  as  follows : 

The  surviving  Members  of  the  Court,  receive  with  deep 
sensibility,  the  proceedings  of  the  Bar  in  commemoration 
of  odr  late  and  lamented  Brother.  They  but  express  our 
own  emotions  upon  that  melancholy  event,  and  are  no 
more  than  a  just  tribute  to  the  unsullied  purity  of  his 
personal  character,  his  learning,  and  long  and  useful 
official  labors. 

He  served  his  country,  as  a  Judge,  through  the  period 
of,  very  nearly,  thirty-two  years ;  and  he  served  accept- 
ably, ably,  and  faithfully. 

He  had  a  love  of  learning,  an  enquiring  mind,  and  a 
memory  uncommonly  tenacious ;  and  he  acquired  and 
retained  a  stock  of  varied  and  extensive  knowledge,  and, 
especially,  became  well  versed  in  the  History  and  Prin- 
ciples of  the  Law.  He  was  without  arrogance  or  osten- 
tation, even  of  his  learning :  had  the  most  unaffected  and 
charming  simplicity  and  mildness  of  manners,  and  no 
other  purpose  in  office,  than  to  *'exeeute  justice  and  main- 
tain truth ;"  and,  therefore,  he  was  patient  in  hearing 
argument,  laborious  and  calm  in  investigation,  candid 
and  instructive  in  consultation,  and  impartial  and  firm  in 
decision. 

With  these  properties  and  his  long  experience,  it  is  no 
wonder,  that  he  should  have  proved  so  eminent  on  the 
Bench,  as  to  endear  himself  to  his  Associates,  gain  the 
high  respect  and  regards  of  the  Profession,  and  the  con- 
fidence of  the  Country.  He  did  so  to  such  a  degree,  that 
few  men,  if  any,  were  in.  life  more  honored  among  us,  or 
in  death,  we  think,  will  be  more  deplored. 


Fully  sharing  in  these  sentiments  and  feelingSt  the 
Court  readily  joins  in  the  expression  of  them,  and  yields 
to  the  wish  of  the  Bar,  that  these  proceedings  should  be 
entered  on  the  minutes,  and  lUso  communicated  to  the 
bereaved  children  of  our  late  venerated  Friend  and 
Brother. 

Mr.  Mordecai,  on  behalf  of  the  Bar,  requested  that  the 
response  of  the  Chief-Justice  to  their  proceedings,  might 
also  be  spread  upon  the  minutes  of  the  Court : — and  it  is 
ordered  accordingly. 

EDMUND  B.  FREEMAN,  ClerL 
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DANIEL  FREEMAN  m.  DOCTOR  M.  LISK  k,  AL. 

After  a  debtor,  arrattad  upon  a  ea.  to,  htm  giYan  bond  with  auratiaa  to  talM 
the  benefit  of  the  ineolvent  debton'  act,  and  haa  joined  in  an  ktnm  tan* 
dered  by  the  plaintiff  apon  a  inggeBtion  of  fraud,  it  ii  too  late  for  him  or  hia 
anretiea  to  bring  forward  an  exception  to  the  writ  of  ea,  m.  nnder  which  h« 
waaarreated. 

Where  a  debtor,  alleging  that  he  ii  ineolTont,  appean  in  Court,  nnder  an  ar- 
reat  and  bond  given,  he  can  only  be  discharged  by  taking  the  oath  pra- 
acribed  by  law,  or  by  the  act  or  consent  of  the  creditor. 

If  an  inne  of  Arand  haa  been  made  np,  there  can,  upon  that,  be  no  noB-auibi 

The  eaaea  of  Dobbin  ▼.  OMUr,  A  Irad.  71,  and  Hawkku  t.  AUf,  3  Irad* 

Eq.  380,  cited  and  approTed. 

Appeal  from  the  Superior  Court  of  Law  of  Mont- 
gomery CouDty,  at  February  Term*  1848,  his  Honor 
Judge  Baxlby  presiding. 
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Freeman  v.  Lbk. 

The  plaintiff  obtained  a  judgment  against  the  defen- 
dant Liskt  for  the  sum  of  thirty- four  dollars  forty  cents, 
(834  40,)  with  interest  from  the  6th  day  September,  1838» 
on  a  warrant  from  a  Justice  of  the  Peace,  whereupon 
a  capias  ad  satisfaciendum  issued,  dated  the  10th  day  of 
January,  1845,  upon  which  the  defendant  was  arrested 
and  gave  bond  for  his  appearance  at  the  Court  of  Pleas 
and  Quarter  Sessions,  to  be  held  for  said  county,  on  the 
1st  Monday  of  April,  1845,  with  Thomas  Williams^ 
Green  Smith,  and  Alexander  Zachary  as  his  sureties ; 
and,  at  said  term,  the  defendant  proposed  to  take  the 
oath  prescribed  for  the  relief  of  insolvent  debtors,  which 
was  objected  to  by  the  plaintiff,  and  thereupon  an  issue 
of  fraud  was  made  up ;  and  there  being  no  trial  by  jury 
in  the  County  Court,  the  case  was  transferred  to  the  Su- 
perior Court  for  trial,  and,  at  February  term,  1846  of 
that  Court,  the  defendant,  Lisk,  appeared,  and  by  his 
counsel  moved  to  non-suit  the  plaintiff.  The  plaintiff 
was  then  called  and  a  non-suit  entered  of  record.  At 
the  subsequent  term  of  the  Superior  Court,  viz :  at  Au- 
gust term,  1846,  the  plaintiff  offered  an  affidavit,  that  he 
had  employed  an  attorney  to  attend  to  his  cause  against 
the  said  Doctor  M.  Lisk,  and  that  his  said  attorney  had 
omitted  to  enter  an  appearance  for  him.  Whereupon^ 
the  Court  ordered,  that  the  cause  be  reinstated.  The 
eause  was  not  reached,  and  was  continued  at  that  term, 
and  continued  until  Spring  term,  1848.  The  cause  then 
being  called,  the  plaintiff's  counsel  had  the  defendant 
Lisk  called,  and  he  failing  to  appear,  moved  the  Court 
ibr  judgment  against  him  and  his  sureties.  This  was 
opposed  by  the  defendant's  counsel,  who  objected,  first, 
becanse  of  the  invalidity  of  the  co.  so.  Sdly,  because 
the  Court  had  no  power  to  set  aside  the  non-suit  upon 
the  affidavit  made,  and  reinstate  the  case  upon  the  dockeL 
These  objections  were  over-ruled  by  the  Court,  and 
^gment  given  against  the  defendant,  Lisk,  and  his  sure- 
ties,, for  the  sum  of  fifty-two  dollars  and  thirty-one  cents. 
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to  be  discharged  upon  the  payment  of  thirty-one  dollars 
and  eleren  cents,  and  costs. 

Frcmi  which  jadgment  the  defendants  prayed  an  ap« 
peal  to  the  Supreme  Court,  which  was  granted. 

No  counsel  appeared  in  this  Court  for  the  plaintiff. 
Iredellf  for  the  defendants. 

Battlb,  J.  The  first  objection  urged  in  the  Court 
below  to  the  rendition  of  a  judgment  against  the  defen* 
dants,  cannot  be  sustained.  After  giving  bond  with 
sureties  for  his  appearance  in  Court  to  take  the  benefit 
of  the  Act  passed  for  the  relief  of  insolvent  debtors,  and 
joining  in  an  issue  tendered  by  the  plaintiff  upon  a  sug- 
gestion of  fraud,  it  is  too  late  for  the  debtor  or  his  sure- 
ties to  bring  forward  an  exception  to  the  writ  of  ca.  sa. 
under  which  the  arrest  was  made.  It  was  so  decided  in 
the  case  of  Dobbin  v.  Oaster^  4  Ired.  Rep.  71,  where  the 
time  and  manner  of  taking  such  an  exception  are  pointed 
out,  and  where  the  reasons,  why  it  cannot  be  urged  with 
success,  unless  taken  in  apt  time,  and  by  a  proper  mode, 
are  fully  and  clearly  stated. 

The  other  objection  was  founded  upon  a  mistaken  ap> 
prehension  of  the  effect  of  the  judgment  of  non-suit, 
rendered  against  the  plaintiff  at  Spring  term,  1848. 
That  judgment  was  irregularly  and  improvidencly  given, 
and  was  properly  set  aside,  upon  the  application  of  the 
plaintiff  at  the  ensuing  term  of  the  Court:  for,  this  being 
a  proceeding  upon  final  process,  a  judgment  of  non*snit 
could  not  in  a  technical  sense  have  been  given.  After  a 
debtor^  who  has  been  arrested  under  a  writ  of  ca.  sa.  has 
given  bond  for  his  appearance  in  Court  to  obtain  the 
benefit  of  the  Act  for  the  relief  of  insolvents,  he  must 
pursue  the  course  prescribed  in  the  Act,  in  order  to  entitle 
him  to  take  the  oath  and  be  discharged.  The  creditor, 
who  is  to  be  affected  by  his  discharge,  has  a  right,  if  he 
chooses  to  avail  himself  of  it,  to  be  present  to  see  whe- 
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ther  all  the  requisitioiui  of  the  law  have  been  complied 
with,  and  to  object  to  the  discharge,  if  they  have  not.  If 
fraud  be  suggested  by  the  creditor  and  an  issue  made  up 
to  try  the  specifications,  the  plaintiff  may  iosist  upon  the 
trial,  or  he  may  withdraw,  or  perhaps  by  his  neglect 
abandon  the  issue,  but  neither  a  withdrawal,  nor  an 
abandonment  of  the  issue,  will  render  it  unnecessary  for 
the  defendant,  the  debtor,  to  take  the  oath,  or  entitle  him 
to  be  discharged  without  taking  it.  The  failure  of  the 
plaintiff  to  appear,  when  the  cause  is  called  for  trial,  is 
not  a  ground  for  a  judgment  of  non-suit  against  him  ; 
and  the  utmost  effect  it  can  have  will  be  to  give  to  the 
defendant  the  right  to  have  a  jury  empannelled,  to  try 
the  issue  and  to  have  a  verdict  found  in  his  favor,  for  the 
want  of  testimony  on  the  part  of  the  plaintiff;  or  per- 
haps to  treat  it  as  a  withdrawal  or  waiver  of  the  issue 
by  the  plaintiff,  so  as  to  enable  him  to  take  the  oath  and 
be  discharged.  Unless  he  obtain  his  liberty  by  the  act 
or  consent  of  the  plaintiff,  which  will  be  a  satisfaction 
of  the  debt,  {Hawkins  v.  Hall,  S  Ired.  Eq.  Rep.  280»)  he 
can  be  discharged  from  liability  on  his  bond  only  by 
taking  the  oath,  and  he  must  be  prepared  to  do  so,  when- 
ever  in  the  regular  course  of  the  business  of  the  Court» 
he  is  called  upon  for  that  purpose,  and  if  he  fail  to  ap« 
pear,  when  so  called,  his  bond  is  forfeited,  and  judgment 
may  be  entered  against  him  and  his  sureties. 

His  Honor  therefore  did  right  in  over-ruling  the  defen- 
dants^ ol:tiections9  and  the  judgment  must  be  affirmed. 

Pm  CoBiAic  Judgment  affirmed. 
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WILLIAM  S.  ASHE^M  ALEXANDER  MURCUISON. 

An  igenti  m  laeb,  is  not  neoeasarily  inoompetent  to  testif/  for  his  prineipd. 
He  esn  only  be  ezdnded  on  the  ground  of  interest. 

Where  a  principal  is  sned  for  the  negligence  of  an  agent^  a  prima  foot 
case  of  responsibtUty  to  his  principal  should  be  shewn,  before  the  sgent 
is  exdodsd  as  a  witness,  and  then  the  principal  ought  to  bo  permitted 
to  examine  him  oa  his  voire  dire,  to  explain  liis  real  situation. 


Appeal  from  the  Saperior  Court  of  Law  of  New 
Hanover  County^  at  the  Special  Term  in  January,  1848, 
bis  Honor  Judge  Manlt  presiding. 

This  was  an  action  on  the  case  against  the  defendant, 
Alexander  Murchison,  as  the  owner  of  a  raft  of  timber, 
to  recover  damages  for  an  ii\jury  done  by  said  raft  to  a 
toll  bridge,  the  property  of  the  plaintiff,  William  S.  Ashe. 
The  declaration  stated,  that  the  plaintiff  was  the  owner 
of  a  certain  bridge  over  the  North  Eastern  branch  of  the 
Cape  Fear  River,  about  a  mile  and  a  half  above  the  town 
of  Wilmington,  and  entitled  to  collect  toll  from  passen- 
gers crossing  the  same :  And  that  the  defendant  being 
the  owner  of  a  large  raft  of  lumber,  carelessly,  impro- 
perly, and  negligently  permitted  his  said  raft  to  strike 
against  the  said  bridge  belonging  to  the  plaintiff,  so  as  to 
break  down  and  destroy  a  large  part  thereof,  &c.  Plea, 
Not  guilty. 

John  Mills,  a  witness  called  by  the  plaintiff,  testified, 

that  on  the day  of  November,  1845,  about  a  little 

before  sunrise,  he  was  at  the  bridge  of  the  plaintiff, 
when  he  observed  a  very  large  raft  of  lumber,  within 
twenty  feet  of  the  bridge,  and  coming  against  it  on  the 
flood  tide.  No  person  was  on  the  raft,  and  it  struck  the 
bridge  and  carried  away  sixty-eight  feet  of  it  On  one 
end  of  the  raft  there  was  a  piece  of  grape  vine,  which 
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looked  as  though  it  had  been  cot.  He  believed  there 
was  a  small  piece  of  rope  at  the  other  end  of  the  raft, 
bat  as  to  this  he  was  not  positive.  He  farther  testified, 
that  the  bridge  was  the  property  of  the  plaintiff,  he 
being  then  in  possession  of  it,  and  collecting  toll  from 
passengers. 

M.  Lewis  was  then  called,  as  a  witness  for  the  plain- 
tiff. He  testified,  that  daring  the  day,  on  the  morning  of 
which  the  raft  had  struck  the  plaintiS^s  bridge,  as  testi- 
fied to  by  the  first  witness,  or  during  the  next  day,  he  was 
at  the  bridge,  when  one  H.  McKeller  (who  it  was  admit- 
ted was  the  agent  of  the  defendant,)  came  to  the  bridge 
for  the  purpose  of  securing  the  raft  and  carrying  it  to 
Wilmington  :  That,  while  at  the  bridge  and  on  the  raft, 
he,  McKeller,  said,  that  the  raft  was  the  property  of  the 
defendant,  who  resided  in  the  county  of  Cumberland. 
He  ftirther  testified,  that  the  raft  was  one  of  the  largest 
he  ever  saw:  and  that  the  bridge  was  the  property  of 
the  plaintiff  who  had  been  in  possession  of  it,  and  recei- 
ving toll  from  passengers  over  it  for  many  years.  In 
answer  to  questions  by  the  defendant's  counsel,  he  stated, 
that  the  stream,  over  which  the  bridge  was  built,  was  ai 
navigable  stream,  and  that  the  bridge  had  been  broken 
three  or  four  times  by  rafts  or  fiats. 

The  plaintiff  then  introduced  one  P.  Tilley,  who  testi- 
fied, that  he  was  at  the  bridge  with  the  plaintiff,  while 
the  raft  spoken  of  was  lying  against  it,  and  McKeller, 
defendant's  agent,  was  on  the  raft :  That  some  conver- 
sation ensued  between  the  plaintiff  and  said  McKeller, 
in  which  McKeller  remarked,  ^  he  did  not  care  a  damn, 
if  the  raft  had  broken  down  the  whole  of  the  bridge.** 
This  testimony  was  objected  to  by  the  defendant,  btit  ad- 
mitted by  the  Court. 

Other  witnesses  were  examined,  who  testified  as  to 
the  extent  of  the  damages  done  to  the  bridge. 

The  defendant  then  offered  H.  McKeller  cus  a  witness. 
The  examination  of  the  witness  was  objected  to  by  the 
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plftintifi,  for  the  reason  that  the  witness,  being  the  admit- 
ted agent  of  the  defendant,  was  responsible  over  to  the 
defendant  for  the  damages,  which  the  plaintiff  might  re« 
eover  in  this  suit,  and  that  the  witness  was  therefore 
interested  in  defeating  the  recovery  of  the  plaintifil  The 
Court  refused  to  permit  the  witness  to  be  examined* 
The  defendant's  attorney  of  record  offered  to  release  or 
discharge  the  witness  from  any  liability,  which  he  might 
be  under  to  the  defendant :  but  the  Court  was  of  opinion, 
that  the  attorney  of  record  could  not  execute  such  a  re« 
lease  for  the  defendant  The  defendant  then  offered  to 
examine  the  witness  on  his  voire  dire^  to  show  the  extent 
of  his  agency,  and  that  he  would  not  be  liable  over  to 
the  defendant    This  was  also  refused  by  the  Court. 

The  defendant  insisted,  and  so  asked  the  Court  to 
charge  the  jury — 

First — ^That  if  the  plaintiff's  bridge  was  erected  over 
a  navigable  stream,  used  by  the  public  in  conveying  their 
produce  to  market,  he  must  shew  a  right  to  such  bridge 
by  grant  or  otherwise. 

Secsndlff — ^That  if  the  plaintiff's  bridge,  erected  over 
a  navigable  stream,  had  been  built  in  a  weak  and  inse* 
euro  manner,  so  as  to  be  liable  to  be  broke  down  by  ordi* 
nary  rafts,  it  was  the  plaintiff's  own  folly  and  he  could 
not  recover. 

Thirdly — That  if  the  injury  resulted  from  pure  aeci« 
dent,  and  without  any  negligence  on  the  part  of  the  de- 
fendant, then  it  was  a  case  of  loss  without  injury,  and 
the  plaintiff  could  not  recover. 

The  Court  charged  the  jury  upon  the  first  point :  That 
for  the  purposes  of  this  action,  so  far  as  the  plaintiff's 
title  to  the  bridge  was  involved,  it  was  sufficient  for  the 
plaintiff  to  show,  that  he  was  in  the  peaceable  possession 
of  the  bridge  and  receiving  the  tolls. 

Upon  the  second  point  he  charged.  That  if  the  bridge 
was  weak,  it  only  affected  the  measure  of  damages,  but 
not  the  plaintiff's  right  to  recover. 
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And  apon  the  third  point,  That  to  entitle  the  plaintiff 
to  recover,  he  most  satisfy  the  jury,  that  there  was  negli- 
gence on  the  part  of  the  defendant,  either  by  himself  or 
his  agent — defendant  being  bound  to  use  ordinary  care 
and  diligence  in  the  management  of  his  raft :  That  the 
testimony  made  out  a  prima  facie  case  of  negligence  in 
the  defendant,  in  permitting  his  raft  to  drift  at  large  on 
the  river,  without  any  person  in  charge  of  it,  whereby 
the  plaintiff  was  injured,  and  it  was  for  them  to  say, 
whether  the  defendant  had  explained  this  prima  faei^ 
evidence  of  negligence  on  his  part,  by  showing  that  the 
condition  and  situation  of  the  raft  was  the  result  of  acci* 
dent,  which  could  not  have  been  avoided  by  ordinary 
care  on  his  part.  And  the  whole  circumstances  were 
sabmitted  to  the  jury. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff. 
Whereupon,  a  rule  upon  the  plaintiff  was  granted^  that 
he  should  show  cause  why  a  new  trial  should  not  be 
granted,  upon  the  ground  of  misdirection,  and  the  rejeo* 
tion  of  proper  evidence :  and  upon  argument  the  rule 
was  discharged  and  the  judgment  given  according  to 
the  verdict.  The  defendant  prayed  an  appeal,  which  waa 
allowed. 

Strange f  for  the  plaintiff. 

jD.  Reid  and  W.  WinsloWf  for  the  defendant,  contended : 

1st. '  The  Judge  erred  in  admitting  the  declarations  of 
McKeller,  def  d't's.  agent.  What  an  agent  says  within 
the  scope  of  his  authority  is  evidence  against  his  principal, 
but  any  declaration  of  his  own,  and  not  as  the  instrument 
of  his  principal,  is  not  evidence.  Saund.  PL  and  Ev.  53. 
I  Stark,  on  Ev.  60.     Langhom  v.  AInuUf  4  Taunt,  519. 

2nd.  The  agent  was  a  competent  witness  for  defen* 
dant,  unless  evidence  had  been  given  of  his  negligence. 
In  this  case  no  evidence  had  been  given  of  negligence  on 
the  part  of  the  agent.     Stark,  on  Ev.  part  4, 768. 
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ad.  The  plaintiff  was  ia  fault  himself*  and  cannot 
reooyer.  Fhwer  y.  Adam,  2  Taun.  314,  Bridge  v.  Grand 
Junction  Railway  Company,  S  M.  and  W.  546,  BuiierfiM 
▼.  Forrester,  11  East.  60,  Blackwett  ▼.  Wileonf  5  C,  and 
P.  875,  Ratkbum  v.  Payne,  19  Wend.  879. 

4th.  The  Jndge  erred  in  charging  the  jury,  that  ^  the 
testimony  made  ont  a  prima  facie  case  of  negligence," 
4*0.  The  question  of  negligence  is  for  the  jury.  Bko 
V.  Rigby,  4  B.  and  A.  202,  Smith  v.  Ifome,  Holt's  C.  643, 
Siarkie  on  Ev.  part  4,  978. 

Battle,  J.  Upon  the  question,  whether  H.  McKeller, 
a  witness  called  for  the  defendant,  was  competent  to  tes^ 
tify  for  him  under  the  circumstances,  in  which  he  was  of** 
fered,  we  differ  from  the  Judge  who  presided  at  the  trial. 
The  case  states,  that  it  was  admitted  that  the  witness  was 
agent  f<Nr  the  defendant,  but  whether  he  was  a  general  or 
special  agent,  whether  he  was  an  agent  only  to  carry  the 
raft  of  timber  to  Wilmington  or  only  an  agent  to  receive 
it  there  and  sell  it  for  the  benefit  of  his  principal,  is  not 
shovTn.  An  agent,  as  such,  is  not  necessarily  incompetent 
to  testify  for  his  principal.  He  can  be  excluded  only  on 
the  ground  of  interest.  If  an  action  be  brought  against 
his  principal  for  an  injury,  sustained  by  reason  of  the 
agent's  negligence  or  misconduct,  then  he  is  directly  in^ 
terested  in  the  event  of  the  suit,  because  he  is  responsible 
over  to  bis  principal  for  the  amount  of  the  damages  r6« 
covered  against  him.  1  Stark,  on  Ev.  112,  118.  Now 
in  this  case  there  was  no  evidence  that  the  injury  to  the 
plaintiff's  bridge  was  caused  by  the  negligence  or  mis- 
conduct of  the  witness.  It  does  not  appear  that  he  h€ul 
charge  of  the  raft,  at  the  time  when  it  was  carried  by 
the  tide  against  the  bridge.  From  all  that  is  shown,  the 
raft  might  then  have  been  under  the  charge  of  the  defendant 
himself  or  of  another  agent.  The  first  that  we  hear  of 
McKeller  is  the  day  after  the  injury,  when  he  went  to 
20 
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the  bridge  for  the  purpose  of  secariog  the  raft  and  ear- 
rying  it  to  Wilmington.  He  then  admitted  his  agency, 
but  when  it  was  assumed  and  what  was  the  nature  and 
extent  of  it,  was  not  stated.  It  seems  to  us,  that  the 
facts  and  circumstances,  making  out  a  prima  facte  case 
of  responsibility  to  his  principal,  should  have  been 
shown  before  the  witness  was  excluded ;  and  if  such  had 
been  shown,  then  the  defendant  ought  to  have  been  per* 
mitted  to  examine  him  on  his  voire  dire,  to  explain  his 
real  situation.     1  Stark,  on  Ev.  123. 

For  the  improper  exclusion  of  the  testimony  of  the 
witness.  McKeller,  a  new  trial  must  be  granted :  and  as 
the  case  may  then  assume  a  very  different  aspect  from  that 
which  it  now  presents,  it  is  unnecessary  for  us  to  decide 
the  other  questions  presented  in  the  record.  The  judg- 
ment is  reversed  and  a  new  trial  granted. 

Pmi  Curiam.  Judgment  reversed  and  new  trial 
granted. 
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DEN  ON  DEMISE   OF   WILLIAM   L.   COLLAIS   m.   REBECCA 
McLEOD  &.  AL. 

Where  a  judgment  and  ezecatioa  from  a  jiistioe  were  for  a  oeitain  ram  and 
eoeli,  and,  for  waot  of  goods  aud  chattels,  the  ezeeation  was  leyied  en 
lands,  aud  returned,  as  by  law  directed,  to  the  Coanty  Coiirt«  and  an  ord«r 
for  venditwni  expoinu  to  issue,  &c.  and  the  venditioni  expoMoa  difeoUd 
the  sheriff  to  levy  and  sell  for  the  amount  returned  by  the  josticei  and  aim 
forintereet  on  the  jti9tic€*9  judgment;  held  that  the  execution  waa  not 
yalid,  even  as  to  the  purchaser  at  the  execution  sale. 

An  execution  cannot  require  the  collection  oi  inteiesti  when  the  jodgmontt 
upon  which  it  is  issued,  does  not  give  it. 

Where  a  judgment  is  recovered  by  a  aheriff,  and  the  execution  thereon  m 
issued  to  him,  any  sale  made  by  him  under  such  execution  ia  abeolataly 
void  and  vests  no  title  in  the  purchaser. 

The  cases  anonymous,  2  Hay.  Rep.  26,  Deloach  v.  Work,  3  Hawka  B.  $69 
Doheon  v.  Murphey,  1  Dev.  and  Bat.  R.  586,  Ingham  v.  JTtrfty,  2  Dar. 
and  Bat  21,  and  Blanchard  v.  BUnehard^  3  Ired.  Rep.  105,  cited  and 
approved. 

Appeal  from  the  Superior  Court  of  Law  of  Cumberland 
County,  at  the  Spring  term,  1S4S,  his  Honor  Judge 
Bailey  presiding. 

This  was  an  action  of  ejectment,  in  which  the  plain- 
tiff claimed  under  a  judgment,  execution,  venditioni  ex* 
ponasj  and  sheriif 's  sale,  and  sheriflT's  deed.  The  judgment 
was  for  040  20 — the  venditioni  exponas  for  that  sum  and 
interest.  The  judgment  and  execution  are  in  the  name  of 
Alexander  Johnson,  who  was  the  sheriflT  of  Cumberland ; 
but  it  was  proven  by  the  sheriff  (his  testimony  being  ob- 
jected  to  by  the  defendant,  but  allowed  by  the  Court,) 
that  although  the  judgment  was  in  his  name,  it  was 
originally,  in  equity,  the  property  of  the  lessor  of  the 
plaintiff,  except  the  sum  of  five  dollars  and  twenty  cents, 
and  that  before  the  sale,  and  oven  before  the  last  ven^ 
ditioni  exponas  issued,  the  lessor  of  the  plaintiff  bad  pur- 
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cbasf  d  oft  and  paid  the  said  sheriflT,  for  all  his  said  inte- 
rest, and  the  said  sheriff  from  thenceforth  ceased  to  have 
any  other  or  further  interest  in  said  judgment,  than  he 
bad  in  any  other  judgment  upon  which  an  execution  had 
come  to  his  hands. 

A  verdict  was  rendered  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court,  whether  there  was  such  variance 
between  the  judgment  and  execution,  under  which  the 
plaintiff  claimed,  as  to  vitiate  the  sale  ;  and  whether  the 
sale,  being  made  by  the  sheriff  under  the  above*men- 
tinned  oiroumstances,  was  invalid,  and  the  Court  being, 
of  the  opinion  upon  those  points,  with  the  defendants, 
directed  a  non-suit,  and  the  plaintiff  appealed. 

Strange f  for  the  plaintiff. 

W.  Winslow  and  McRae^  for  the  defendants. 

Battle,  J.  Two  objections  were  taken  to  the  recovery 
of  the  lessor  of  the  plaintiff,  on  the  trial  of  this  ease  in  the 
Court  below.  The  first  was,  that  the  writ  of  execution, 
under  which  the  lot  of  land  in  question  was  sold,  did  not 
correspond  .with  the  judgment,  and  could  not  therefore 
be  supported  by  it  From  the  transcript  of  the  record,  it 
appears  that  Alexander  Johnson  recovered  a  judgment 
1t>earing  date  the  93d  day  of  December,  1840,  against  the 
defendant,  Rebecca  McLeod  for  the  sum  of  forty  dollars 
and  twenty  oents  and  costs,  upon  which  an  execution  is« 
sued,  which,  for  want  of  goods  and  chattels,  was  levied  on 
the  lot  of  land  now  sued  for,  and  due  return  thereof  was 
made  to  the  then  ensuing  term  of  the  County  Court. 
At  that  term,  the  judgment  of  the  justice  was  **  affirmed 
for  forty  dollars  and  twenty  cents,"  and  costs,  and  an  or- 
der was  made,  that  a  writ  of  venditioni  exponas  should 
isue  for  the  sale  of  the  land  levied  upon.  The  writ  of 
vendi.  expo,  was  issued  accordingly,  but  in  it  the  sheriff, 
was  commanded  to  make  the  amount  of  the  said  judgment 
^  with  interest  from  the  23d  day  of  December  1840,  until 
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paid^  and  costs*  It  was  contended  that  the  execution  did 
not  pursue  the  judgment,  because  it  ordered  the  collection 
of  interest,  with  regard  to  which,  the  judgment  and  jus- 
lice's  execution  were  silent.  We  think  that  the  objection 
is  well  founded.  At  common  law,  a  judgment  did  not 
carry  interest,  when  an  execution,  or  a  scire  facias  to 
revive  it,  was  issued  upon  it.  But  if  a  new  action  were 
brought  upon  the  judgment,  then  interest  was  allowed. 
Anonymous,  2  Hay.  Rep.  26.  Deloach  v.  Work^  3  Hawks 
Rep.  86.  The  Act  of  1807  (1  Rev.  St.  ch.  31.  sec  05,) 
was  passed  for  the  purpose  of  amending  the  law  in  this 
respect  It  provides,  that  ^  in  all  actions  brought  to  re* 
cover  money  due  by  contract,  except  on  penal  bonds,** 
the  jury  shall  distinguish  by  their  verdict  what  is  due  as 
principal  money  from  what  is  due  as  interest,  and  that 
judgment  shall  be  rendered  thereon  that  the  sum  due  as 
principal  money,  shall  carry  interest  until  paid.  Whe* 
tber  this  applie9  to  actions  brought  by  warrant  before  a 
single  justice,  where  there  is  no  jury,  or  whether  a  fair 
interpretation  of  the  '*  Act  concerning  the  power  and 
jurisdiction  of  Justices  of  the  Peace,"  (1  Rev.  Stat.  ch. 
02.)  confers  a  similar  power  in  such  cases  upon  a  single 
justice,  it  is  unnecessary  for  us  to  decide.  It  is  clear 
that  an  execution  cannot  require  the  collection  of  inte- 
rest, when  the  judgment,  upon  which  it  is  issued,  does 
not  give  it.  The  writ  of  vend.  expo,  then,  in  this  case 
varies  from  the  judgment  in  this  particular ;  and  it  be* 
ing  incumbent  upon  a  purchaser,  claiming  under  a  she- 
riff's sale,  to  produce,  besides  the  sheriff's  deed,  a 
judgment  and  an  execution  corresponding  therewithi  the 
title  of  the  plaintiff's  lessor  is  defective.  Dobson  ▼• 
Murphey^  1  Dev.  and  Bat  Rep.  586.  Ingham  v.  Kirby^ 
2  Dev.  and  Bat  Rep.  21.  Blanchard  v.  Blanckard  8  Ire. 
Rep.  105. 

The  second  objection  presents  a  question  of  more  diffi* 
culty ;  but,  after  much  reflection,  and  after  consulting  all 
the  authorities  bearinjg  upon  the  subject,  to  which  we  have 
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been  referred  in  the  argument,  or  which  we  could  oarselve«i 
find,  we  have  been  led  to  the  conclusion  that  this  is  also 
fatal  to  the  title  of  the  lessor  of  the  plaintiff.  It  is  well  ea- 
tablished  that  at  the  common  law,  process  should  be  isued 
to  the  coroner  in  all  cases,  where  the  sheriff  is  a  party, 
either  plpintiff  or  defendant ;  and  that,  if,  in  such  cases, 
it  be  issued  to  tho  sheriff,  it  w*ill  be  set  aside  as  irregular, 
upon  the  application  of  the  other  party  to  the  Court  from 
which  it  was  issued.  I  Black,  Com.  349,  1  jS'iV  W.  Black. 
Rep.  506.  4  Inst.  271,  Watson  on  Sheriffs  37.  Our  leg* 
islature  evidently  proceeded  upon  the  supposition,  that 
such  was  the  law,  in  passing  the  Acts  of  1779  and  1821, 
(I  Rev.  St.  c.  25,  s.  7,  and  c.  31,  s.  59,)  which  provide  for 
the  execution  of  process  in  all  cases,  where  there  is  no 
proper  officer  in  any  county,  to  whom  it  can,  or  ought  to 
be  directed.  Anonymous^  1  Hay.  Ilep.  423.  But  admit- 
ting that  such  is  the  law,  and  that,  upon  the  applica* 
tlon  of  the  defendant  in  this  case,  the  writ  of  vend.  expo. 
would  have  been  set  aside,  it  has  been  contended  before 
uSy  that  the  sale  made  by  the  sheriff  was  valid,  and  that 
the  plaintiff's  lessor  acquired  a  good  title  by  his  purchase. 
We  think  that  upon  principle  it  ought  not  to  be  so,  and 
upon  authority,  it  is  not  so.  Self-interest  is  so  strong  a 
principle  of  action,  and  its  tendency  to  pervert  the  judg- 
ment, and  improperly  to  control  the  conduct  of  all  men« 
is  so  direct,  so  constant,  and  oflten-times  so  over-powering, 
that  the  law  absolutely  and  totally  prohibits  a  party  to  a 
suit  from  being  a  judge  in  his  own  case  ;  and,  with  a  few 
exceptions,  founded  upon  special  reasons,  he  is  equally 
prohibited  from  being  a  witness  for  himself.  The  dan* 
ger  of  being  drawn  aside  from  the  line  of  propriety, 
where  the  execution  of  process,  whether  mesne  or  final, 
is  committed  to  a  party,  is  nearly,  if  not  equally,  great. 
The  law  then  should  equally  exclude  him  from  acting  in 
such  a  case ;  and  this  can  be  most  effectually  accom- 
plished by  holding  the  process,  and  every  thing  done 
under  it,  null  and    void.     Wc   accordingly  find,   that 
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though  there  are  some  ancient  cases  to  the  contrary,  it 
was  adjudged  in  the  37th  of  Eliz.  in  CandisKs  case,  (cited 
in  a  note  to  Sir  Ralph  Rowletfs  case.  Dyer  188,  pla.  8,) 
that  if  a  sheriff  has  a  statute  extended,  and  a  liberate  is 
directed  to  him,  it  is  void.  See  also  to  the  same  effect» 
EUton  V.  Britt,  Moore's  Rep.  547,  and  Finer'*  Ahr.  Tit. 
Shenjf,  Letter,  p.  sec,  5. 

We  have  been  unable  to  find  any  case  in  the  modern 
English  reports,  bearing  directly  upon  this  question  ;  and 
our  search  among  the  reports  of  the  United  States,  and 
of  the  several  States  has  been  almost  equally  fruitless. 
The  reason  doubtless  is,  that  such  easels  arc  of  very  rare 
occurrence.  We  have  however  found  a  case  in  the 
Kentucky  reports,  where  it  was  decided  that  a  deputy 
sheriff  could  not  legally  execute  a  /!crt  facias,  which 
isBued  in  his  own  name  and  for  his  own  benefit ;  bxA 
that  his  levy  under  it  upon  a  personal  chattel  was  void. 
Chambers  v.  Thomas^  1  Littelfs  Rep.  268.  The  assign* 
ment  of  all  his  interest  in  the  judgment  by  the  sheriff, 
before  he  sold  the  land  in  question,  makes  no  difference. 
He  still  continued  the  legal  owner  of  it ;  and  his  sale 
under  the  execution  in  his  own  name  was  therefore  null 
and  the  purchaser  acquired  no  title.  May  v.  Walters,  2 
McCord's  Rep.  470. 

Pia  CuBiAM.  Judgment  affirmed. 
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THE  STATE  m.  JOHN  CLARK. 

Ib  an  indictment  for  larceny,  the  goods,  alleged  te  be  stolen,  may  be  described 
by  the  namee,  by  which  they  are  known  in  trade,  and  the  same  principle 
eitonds  to  articlee  known  by  parttcnlar  names,  in  all  the  utM^  poisaiu  and 
employments  of  life. 

Where  a  man  was  indicted  for  stealing  a  **  boll  tongoe,"  and  it  appeared  io 
oTldence  thai  he  had  stolen  a  partienlar  kind  of  ploagh  share,  neaally 
known  in  the  neigliborhood,  in  which  he  rasided,  by  that  name,  keld  that 
Che  allegation  of  the  indictment  was  well  svpported  by  the  OTidenee. 

The  case  of  the  Siaie  t.  Oodet,  7  Irtd.  Rep.  310,  cited  and  approTod. 

Appeal  from  the  Superior  Court  of  Law  of  Randolph 
CoQnt}%  at  the  Spring  Term,  1848,  his  Honor  Judge 
Pearson  presiding. 

Th«  defendant  was  tried  at  Randolph*  on  the  last 
Spring  eircuit,  before  his  Honor  Judge  Pearsok,  on  the 
following  bill  of  indictment : 

"State  of  North  Carolina,  )  Superior   Court   of  Law, 
Randolph  County.      )      Spring  Term,  K,  D.  1848. 

The  Jurors  for  the  State  upon  their  oath  present  that 
John  Clark,  late  of  said  county,  on  the  first  day  of  May  now 
last  past,  with  force  and  arms  in  the  county  aforesaid,  one 
bull  tongue  of  the  value  of  six-pence,  and  one  piece  of 
iron,  of  the  value  of  six* pence,  of  the  goods  and  chattels 
of  one  Thomas  Winslow,  then  and  there  being  found,  felo- 
niously did  steal,  take  and  carry  away  against  the  peace 
and  dignity  of  the  State." 

The  testimony  on  the  part  of  the  State  proved  that  the 
defendant  had  stolen  a  plough  share  belonging  to  the 
prosecutor ;  that  the  plough  share  in  question  was  a  long 
piece  of  iron^  sharpened  at  the  point  and  widened  and 
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flattened  in  the  middle,  so  as  to  be  in  the  shape  of  the 
tongae  of  a  bull,  and  that  it  was  usually  called  a  ''  ball 
tongue,"  though  it  was  sometimes  also  called  a  gopher* 
Upon  this  testimony,  the  defendant's  counsel  moved  the 
Court  to  instruct  the  jury,  that  the  allegation  of  the  arti- 
cle stolen,  being  a  piece  of  iron,  was  not  supported  by  the 
evidence  ;  and  that  the  allegation  of  its  being  '<  one  bull 
tongue"  was  too  vague  and  indefinite,  to  justify  a  con- 
viction, for  the  reason  that  ''  bull  tongue,"  as  applied  to 
a  species  of  plough  share,  was  a  mere  local  term.  His 
Honor  instructed  the  jury  as  requested,  upon  the  first 
point,  saying  that  although  the  article  stolen  "was  made 
of  iron,  yet  when  it  was  shaped  and  formed  into  a  dis- 
tinct article,  such  as  a  ring,  or  clevis,  or  plough  share,  it 
was  no  longer  a  mere  piece  of  iron."  Upon  the  second 
point,  he  charged,  "  that  if  the  jury  believed  from  the 
evidence,  that  the  defendant  had  stolen  a  plough  share, 
which  was  usually  called  a  bull  tongue,  the  charge  in 
the  indictment  was  sufficiently  specific  to  justify  a  ver« 
diet."  The  jury  found  the  defendant  guilty,  when  he 
moved  for  a  new  trial,  which  was  refused.  He  then 
moved  in  arrest  of  judgment,  which  was  also  refused 
and  judgment  being  pronounced,  he  appealed^ 

Attorney  General^  for  the  State* 
No  counsel  for  the  defendant* 

Battle,  J*  In  an  indictment  for  larceny,  the  article, 
chained  to  be  stolen,  must  be  properly  and  sufficiently 
described,  so  that  there  may  be  no  doubt  of  its  identity. 
This  is  required  for  the  purpose  of  enabling  the  Court  to 
see  that  the  article  is  of  value ;  and  also  for  the  protec- 
tion of  the  accused,  by  informing  him  of  the  distinct 
charge  against  him»  and  famishing  him  with  the  means 
of  showing,  if  subsequently  indicted  for  the  same  offence, 
that  he  has  already  been  convicted  or  acquitted  of  its 
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commission.  State  v.  Godetf  7  Ired.  Rep.  210.  And  the 
evidence  mast  correspond  witb  the  description  of  the 
property  laid.  Ibid.  Many  nice  questions  have  been 
raised  on  this  sabject»  and  some  of  the  cases  have  turned 
upon  distinctions  savourin^z:  of  almost  too  much  refine- 
ment. See  the  cote  to  the  case  of  the  King  v.  Halloway^ 
1  Carr.  and  Payne  127,  (1 1  Eng.  C.  L.  Rep.  341.)  Goods 
may  be  described  by  the  name  by  which  they  are  known 
in  trade.  King  v.  Nibbs,  R.  and  Ryan  25,  Arch.  Crim. 
PI.  170.  The  same  principle  must  extend  to  articles 
known  and  used  in  all  the  arts,  pursuits,  and  employments 
of  life.  In  the  note  to  the  case  of  King  v.  Rallaway^ 
above  referred  to,  the  reporter,  after  stating  that  it  is 
particularly  necessary  to  be  precise  in  an  indictmenft 
with  regard  to  the  description  of  stolen  property,  says 
that  it  is  best,  at  least  in  one  count,  to  call  the  thing  by 
the  name,  by  which  the  witnesses  will  call  it  in  their 
testimony.  This  is  certainly  in  furtlerance  of  the 
main  purposes  for  which  a  definite  description  is  ne- 
cessary,  that  is,  to  inform  the  accused  of  the  precise 
charge  against  him,  and  to  enable  him  to  defend  himself 
against  a  subsequent  indictment  for  the  same  offence. 

In  the  case  before  us,  it  would  have  been  better  un- 
doubtedly to  have  described  the  stolen  article,  as  one 
plough  share,  commonly  called  and  known  by  the  name 
of  a  bull  tongue.  But  we  think,  that  the  appellation 
simply  of  "  bull  tongue"  is  sufficient.  A  certain  species 
of  plough  share,  made  in  the  shape  of  the  tongue  of  a 
bull,  was,  as  the  witnesses  stated,  tLsually  called  a  bull 
tongue,  and  though  it  appeared  that  it  was  sometimes 
called  by  another  name,  yet  the  defendant  could  hardly 
have  been  mistaken  as  to  the  article,  with  the  stealing  cf 
which  he  stood  charged. 

The  counsel  indeed  objected  that  the  name  applied 
was  a  mere  local  one,  but  it  does  not  appear  that  the 
name  of  the  article  stolen  is  less  extensive  than  its  nse. 
We  think  therefore,  that  there  was  no  error  in  the  charge 
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of  the  Coart  upon  this  point,  which  is  the  only  one 
sary  for  ns  to  decide. 

The  reasons  for  the  motion  in  arrest  of  the  judgment, 
are  not  stated,  and  as  we  see  none,  it  must  be  so  certified 
to  the  Superior  Court 


Per  Cukiam.    This  opinion  ordered  to  be  certified  to 
the  Court  below. 


THE  STATE  v$.  MORDECAI  LAMB. 

Upm  an  indictnioat  mdar  tbe  Act  relating  to  fenoea,  (let  Rer.  St.  eli.  48,) 
it  iitbe  prerince  of  the  Coart,  where  the  jary  have  aaoertained  the  faete, 
to  pronoance  whether  thoee  facts  shew  that  the  fence  was  each  a  one,  ae  ie 
required  by  the  statute,  or  whether  the  navigable  ttream,  water  cowae,  fte. 
t  in  lien  of  the  fence. 


Appeal  from  the  Superior  Court  of  Law  of  Randolph 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Peabson  presiding. 

The  defendant  was  tried  at^andolph  Superior  Court  on 
the  Spring  Circuit  of  1848,  before  his  Honour  Judge 
Pbarsoh,  for  &iUng  to  make,  and  keep  up  during  crop 
time,  a  sufiicient  fence  about  his  cleared  ground  under^cul* 
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tivatioQ,  **  there  being  no  navigable  stream  or  deep  water 
course  that  might  be  deemed  sufficient  instead  of  a  fence.** 

From  the  testimony,  given  on  the  trial,  it  appeared,  that 
the  defendant  was  the  owner  of  a  field,  lying  in  Randolph 
County  on  Deep  River,  and  cultivating  a  crop  of  corn  in 
it,  during  the  time  mentioned  in  the  indictment.  The 
field  was  surrounded  on  three  sides  by  a  sufficient  fence, 
but  on  the  fourth  side,  bounding  on  the  river,  it  had  no 
fence.  The  lands  on  the  opposite  side  of  the  river  be- 
longed to  difierent  persons,  and  were  in  woods  and  unen- 
closed. The  river  is  an  unnavigable  stream,  full  of  rocks 
and  shoals.  Just  below  the  defendant's  field,  there 
was  a  mill  dam,  which  had  been  kept  up  for  many 
years,  the  efi*ect  of  which  was  to  form  a  pond  in  the 
channel  of  the  stream,  which  was  generally  about  five 
feet  deep,  and  from  twenty-five  to  fifty  yards  wide.  It 
appeared  futher,  that  other  persons,  besides  the  defendant, 
had  fields  along  the  pond,  some  of  whom  had  fences  on 
the  side  npxt  to  it,  while  the  rest  had  none ;  and  that, 
for  several  years  before  this  indictment  was  found,  the 
hogs  belonging  to  the  neighbouring  planters  were  in  the 
habit,  during  the  crop  season,  of  swimming  across  the 
pond  and  getting  into  the  unenclosed  fields  lying  on  it^ 
and  doing  much  damage  to  the  growing  crops,  and  being 
themselves  much  injured  by  dogs.  It  was  proved,  however, 
that,  for  the  last  two  or  three  years,  the  only  hogs,  which 
crossed  the  pond  into  the  defendant's  field,  belonged  to  the 
prosecutor,  and  that  horses  and  cattle  were  never  known 
to  cross  the  pond  at  all. 

The  counsel  for  the  defendant  contended,  that,  whether 
the  pond,  which  bounded  on  one  side  of  the  defendant's 
field  was  to  be  deemed  a  deep  water  course,  and  suffix* 
cient  instead  of  a  fence,  within  the  meaning  of  the  Act, 
n^on  which  the  indictment  was  framed,  was  a  question 
of  fact  for  the  decision  of  the  jury ;  but  that,  if  it  were 
not  a  question  of  fact  for  the  jury,  then,  as  a  question  of 
law,  it  must  be  deemed  sufficient. 
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His  Honor  was  of  opiDion»  and  so  charged  the  jary, 
that  the  sufficiency  of  the  pond  to  answer,  as  a  deep  wa» 
ter  coarse»  instead  of  a  fence,  was  a  question  of  law,  and 
that  the  testimony  in  the  caase,  if  tielieved  to  be  true, 
showed  that  the  pond  was  not  sufficient  for  that  purpose. 
The  jury,  under  the  charge  of  the  Court,  found  tlie  defen* 
dant  gailty,  and  from  the  judgment  pronounced  upon 
the  verdict,  be  appealed. 

Attorney  General,  for  the  plain ti  Of. 
No  counsel  for  the  defendant. 

Battle,  J.  We  think  that  there  can  be  no  doubt  of 
the  correctness  of  the  opinion  expressed  by  his  Honor. 
The  Act  ''concerning  fences'*  (1  Rev.  St.  c.  48,)  requires, 
^  that  every  planter  shall  make  a  sufficient  fence  about 
his  cleared  ground  under  cultivation,  at  least  five  feet 
high,  unless  where  there  shall  be  some  navigable  stream, 
or  deep  water  course,  that  may  be  deemed  sufficient 
instead  of  a  fence  as  aforesaid  ;  and  the  42d  section  of 
the  Act  *' concerning  crimes  and  punishments,"  (1  Rev. 
Stat.  c.  34,)  makes  every  person  indictable  for  neglecting 
to  keep  and  repair  his  or  her  fence  during  crop  time,  iu 
the  manner  required  by  the  Act  concerning  fences.  What 
is  a  sufficient  fence,  and  what  kind  of  navigable  stream, 
or  deep  water  course  is  to  be  deemed  sufficient  instead 
of  a  fence,  within  the  Act,  must  be  questions  of  law,  be* 
cause  the  interpretation  of  statutes,  and  the  ascertaining 
of  the  meaning  of  all  the  terms  employed  in  them  are 
C3nfided  to  the  Courts.  This  duty  they  discharge  by  pro- 
nouncing what  is  the  true  construction  of  a  whole  sta- 
tute, or  the  sense  of  any  particular  section,  phrase  or 
word,  contained  in  it,  upon  the  facts  found  by  the  jury 
in  any  case  arising  under  it.  His  Honor,  then,  did  right 
in  assuming  to  decide  upon  the  sufficiency  of  the  pond 
to  answer,  as  a  deep  water  course,  instead  of  a  fence. 
The  enquiry  remains,  was  the  question  of  sufficiency 
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rightly  decided  We  think  it  was.  It  is  manifest  from 
a  view  of  all  the  provisions  of  the  Act»  which  we  are 
discossingt  taken  together,  that  its  parpose  is  to  prevent 
horses,  mnleSt  and  other  stock,  not  more  than  ordinarily 
addicted  to  mischief,  from  breaking  into  fields  under  cul- 
tivation, and  damaging  the  crops,  which  may  be  growing 
in  them,  and  also  to  protect  such  stock  from  being  killed, 
maimed,  or  otherwise  iiuured  by  the  owners  of  the  fields. 
To  accomplish  this  purpose,  a  sufficient  fence,  at  least 
five  feet  high,  unless  there  be  some  navigable  stream  or 
deep  water  course  that  will  answer  instead  of  such  fence, 
is  required.  The  object  is  to  keep  out  horses,  hogs,  and 
other  stock.  Can  any  fence,  stream,  or.water  course,  be 
deemed  sufficient,  that  will  not,  under  ordinary  oircum* 
stances,  secure  the  accomplishment  of  this  object? 
Surely  not  Otherwise  the  Court  must  be  guilty  of  the 
absurdity  of  pronouncing  that  to  be  sufficient  in  law  which 
proved  to  be  insufficient  in  fact* 

It  must  be  certified  to  the  Superior  Court,  that  there  is 
no  error  in  the  judgment  appealed  from. 

Pbr  Cubiam.       Ordered  to  be  certified  accordingly. 


r 
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Whera  tt  writ  li  brooght  in  the  Muoe  of  A.  B.  ^  Co.  ond  it  is  aftorwardo 
amoadod  to  m  to  aybttitate  in  plaoo  of  A.  B.  fc  Co.  tbo  namef  of  A.  B., 
€•  D.,  and  E.  F.  compooiog  tho  firm  of  A.  B.  Sl  Co.,  it  teemt  this  will  ope- 
rate  as  a  discbafge  of  tho  bail. 

Whoro  a  aetre  fiieUt  afainst  bail  docs  not  wt  feith  how  Iho  defendant  beeania 
bonad  as  bail,  aor  reoiutbo  eaase  of  action»nor  tbo  ooart  in  which  tha 
jndgmont  against  the  principal  was  obtained,  it  b  fatally  defocii? e« 

Tha  case  of  Bryan  ▼.  Brod/ey,  1  Tay.  77,  cited  and  approved. 


Appeal  from  the  Saperior  Court  of  Law  of  Ansoa 
County,  at  the  Fall  Term,  1646,  hin  Honor  Jadge  Ssttls 
presiding* 

This  was  a  sdre  facias  against  the  defendant  as  the 
bail  of  one  Lanrence  Bf  oore.  It  commenced  in  the  County 
Court  and  recited  that  *^  whereas  it  appears  that  at  April 
term  1845,  a  judgment  was  obtained  by  John  Smith,  Jo* 
aeph  P.  Smith  and  William  G.  Smith,  trading  and  acting 
under  the  name  and  style  of  John  Smith  &  Co.  against 
Laurence  Moore  for  the  sum  of  ninetj^-three  dollars  an4 
forty-four  cents  principal  meneyt  and  twenty-four  dollars 
interest,  also  ten  dollars  and  seventy-five  cents  for  costs, 
that  accrued  therein,  and  that  Malcolm  Shaw  was 
bound  as  bail  for  the  appearance  of  Laurence  Moore. 
And  the  said  judgment  being  in  full  force,  not  satisfied, 
you  are  hereby  commanded  to  make  known  to  Malcolm 
Shaw  his  liability  in  the  premises,  that  he  may  appear, 
Ac."  The  defendant  appeared  and  pleaded,  nut  tid 
record,  a  release  and  discharge  of  bail ;  and  upon  his 
motion  the  scire  facias  was  quashed:  whereupon  the 
plaintiff*  appealed  to  the  Superior  Court.  And  in  that 
Court  the  plaintiffs  were  permitted  to  demur  to  the  plea 
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of  discharge  of  bail,  "  for  the  reason  that  the  plea  did 
not  state  in  what  manner  the  bail  was  diseharged,  whe- 
ther  by  death,  surrender  of  principal,  or  otherwise." 
Afterwards  the  cause  coming  on  to  be  tried,^at  the  Fall 
Term,  184G,  of  the  Superior  Court  of  Law  for  Anson 
County,  it  appeared  in  evidence  that  John  Smith  &  Co. 
sued  out  their  writ  against  Laurence  Moore,  returnable 
to  January  Term,  1845.  of  Anson  County  Court  The 
writ  was  issued  in  the  name  of  "  John  Smith  &  Co."  and 
commanded  the  arrest  of  Moore  to  answer  them  of  a 
plea  of  trespass  on  the  case :  and  under  it  he  was  ar- 
rested and  gave  the  defendant  Malcolm  Shaw  as  bail., 
At  the  ensuing  April  term  of  the  said  Court,  the  plaintifls 
obtained  leave  to  amend,  and  did  amend,  this  writ  so  as 
to  make  it  ran  in  the  names  of  John  Smith,  Joseph  P. 
Smith,  and  William  G.  Smith,  trading  and  acting  under 
the  name  and  style  of  John  Smith  &  Ca  and  in  thai 
name  they  obtained  a  judgment  against  the  said  Moore. 
Under  the  charge  of  the  Court  the  jury  found  that  there 
was  no  release,  and  the  Court  adjudged  that  there  was 
such  a  record,  that  the  demurrer  to  the  plea  of  discharge 
of  bail  be  sustained  ;  and  a  judgment  was  given  against 
the  defendant  according  to  the  scire  facias^  from  which 
ke  appealed  to  the  Supreme  Court. 

Winston,  for  the  plaintiflTs. 

No  counsel  appeared  in  this  Court  for  the  defendant. 

Battle,  J.  The  scire  facias  and  the  pleadings  there- 
upon in  this  case  are  so  imperfect  and  defective,  that  the 
question  relative  to  the  discharge  of  the  bail  by  reason  of 
the  amendment  of  the  plaintiffs  writ,  which  was  intended 
to  be  presented  in  the  Court  below,  and  which  has  been 
mainly  discussed  in  the  argument  here,  cannot  arise. 
There  is  no  allegation  in  the  scire  facias  of  the  bond  by 
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which  the  defendant,  Shaw,  became  bound  as  the  bail  of 
Moore.  It  was  merely  recited,  that  he  ''  was  bound  as 
the  bail  for  the  appearance  of  Laurence  Moore/'  without 
stating  that  it  was  by  bond,  or  that  it  was  according  to 
the  provisions  of  the  Act  of  the  General  Assembly, 
**  concerning  bail  in  civil  cases/'  The  defendant  then 
had  no  opportunity  of  putting  in  any  plea,  by  which  the 
question  of  his  discharge,  on  account  of  the  alteration  of 
the  writ,  could  be  presented.  Had  such  an  opportunity 
been  offered  him,  his  proper  plea  would  have  been  that 
of  non  est  factum :  for,  upon  the  trial  of  the  issue  arising 
upon  that  plea,  the  question  could  have  been  distinctly 
presented,  whether  a  bail  bond  given  in  a  suit  brought  in 
the  name  of  John  Smith  &  Co.  could  sustain  a  declara- 
tion upon  the  scire  facias^  reciting  a  bond  executed  in  a 
suit  brought  and  prosecuted  to  judgment  by  John  Smith, 
Joseph  P.  Smith  and  William  6.  Smith,  trading  and  act- 
ing under  the  name  and  style  of  John  Smith  &  Co.  And 
this,  we  think,  must  have  been  decided  against  the  plain* 
tiflBi.  Bryan  v.  Bradley,  1  Tayl.  Rep.  77,  Levett  v.  Kib* 
NeuMie,  6  Taun.  Rep.  483,  (1  Eng.  C.  L.  Re.  459)  TidcTs 
Practice  294,  450,  Petersdorff  on  Bail  417.  But  as  the 
point  does  not  arise,  we  do  not  decide  the  case  upon  it. 

Upon  an  inspection  of  the  reeord  brought  before  us  by 
the  appeal  of  the  defendant,  it  appears  that  judgment 
was  rendered  against  him  according  to  the  sf^ire  facias 
Pat  #117  4AfO{  whieh  sum  ^73  44  is  principal  money* 
That  judgment  cannot  be  sustained.  The  scire  facias 
(and  of  course  the  declaration  which  must  conform  to  it) 
is  fatally  defective,  both  in  form  and  substance.  Besides 
not  setting  forth  how  the  defendant  became  bound  as  the 
bail  of  Moore,  it  does  not  recite  the  cause  of  action,  nor 
even  the  Court,  in  which  the  judgment  against  the  said 
Moore  was  obtained.  These  are  certainly  essential 
statements ;  and  for  the  want  of  them  the  judgment 
most  be  arrested.    The  judgment  rendered  against  the 

•   ■» 
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defendant  in  the  Snperiw  Court  is  therefore  reverted, 
and  judgment  in  this  Court  is  arrested. 

Per  Cubiam.  Jadgment  arrested. 


OLIVER    WYLIEi    Chaiucah,    dco.    vt     JESSE  SMITH£RMAN» 


The  pretumption  is  that  a  penao,  who  m  antiUid  to  a  daed,  haa  it  in  hb 
poHMMioD,  nntll  the  contrary  be  ahown  ;  and  the  contrary  may  be  abewii 
by  the  affidavit  of  the  person  so  entitled. 

In  actions  of  trespass  for  the  destruction  of  property,  the  proper  uaasua  of 
damages  is  the  ralne  of  the  property  destroyodywleas  the  tfeapass  ia  oom- 
mitted  wantonly  or  malietoiislyt  when  tbe  joiy  iBay,if  they  think  proper, 
five  TindiotiTe  damages,  but  that  ia  a  matter  for  them  to  decide  and  not 
for  the  Court 

The  case  of  Harper  ▼.  Haneoekt  6  Ire.  124,  cited  and  appiOTad. 

Appeal  from  the  Superior  Court  of  Law  of  Richmond 
County,  at  the  Spring  term,  1848,  his  Honor  Judge 
Baiut  presiding. 

This  was  an  action  of  trespass  m  et  armis  quare  clau^ 
sum  fregiU  brought  by  the  plaintiff,  as  the  Chairman  of 
the  County  Court  of  Montgomery,  to  recover  damages 
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for  the  barning  of  the  Court  House  of  that  County  by 
the  defendaot's  intestate.  PleaSy  the  general  issoet  Ube* 
rum  tenementumt  and  licence* 

Upon  the  trial,  it  was  proved  that  the  Court  House  of 
Montgomery  County  was  burnt  on  the  dlst  day  of  March. 
1843.  between  the  hours  of  9  and  12  o'clock  at  night,  and 
testimony  was  then  giyen  tending  to  show  that  the  act  was 
done,  or  was  procured  to  be  done,  by  the  defendant's  intes- 
tate. The  plaintiff  then  introduced  a  properlycertified  copy 
of  a  private  act  of  theGoneral  Assembly,  passed  in  the  year 
1815,  for  the  purpose  of  removing  the  Court  House  and 
other  public  buildings  from  the  town  of  Henderson  to 
some  more  suitable  place.  To  that  end  certain  persons 
were  appointed  Commissioners  with  authority  to  them, 
or  a  majority  of  them,  to  purchase  fifty  acres  of  land  at 
the  place,  which  they  might  select,  and  they  were  then 
directed  to  lay  off  the  land,  so  purchased,  into  town  lots 
and  make  sale  of  them  at  public  auction,  retaining  two 
acres  for  the  use  of  the  County,  upon  which  it  was  made 
their  duty  to  have  aCourt  House  and  other  necessary  public 
buildings  erected:  and  they,  or  a  majority  of  them,  were 
further  directed  to  make  title  in  fee  simple  to  the  purcha- 
sers of  the  lots:  and  to  execute  a  conveyance  to  the  Chair- 
man  of  the  County  Court  and  his  successors  forever  for 
the  two  acres  reserved  for  the  use  of  the  public.  Mr. 
Deberry  was  then  called  as  a  witness  for  the  plaintiff  and 
testified,  that  he  was  one  of  the  commissioners  appointed 
in  the  act  aforesaid,  that  the  duties  therein  enjoined  were 
performed,  among  which  was  that  of  causing  to  be 
erected  the  Court  House  for  the  burning  of  which  this 
action  was  brought,  and  that  the  commissioners  then 
executed  a  deed  for  the  land,  upon  which  it  was  built, 
to  Joseph  Parsons,  who  was  then  the  acting  Chairman  of 
the  County  Court  He  testified  further,  that  thia  deed 
was  duly  proved  and  registered,  and  then  delivered  to 
John  B.  Martin,  the  then  Clerk  of  the  County  Court,  to 
be  filed  among  the  records  of'  his  oflice,  but  whether  Jo- 
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dfeph  'IParsdns'  knew  of  iti^  deed  or  not,  tbe  witnew  oouU 
not  telL  He  stated  that  it  was'prored  in.ihe*yMA  iM7f 
bUt'at  \that' term  of  tke  Goart  in  tiMt  yearhe^OQuld  .not 
Recollect;  Anot&er  whtiess  testified,  that  ^ ho* «aoccied94 
*Mh  Martin  as  Clerk  of  the  Goanty.  Goort^  and  that  in 
the  y^ar  1800  or '1640,  he  saw  a  paper  ia  the  office  on- 
dorsed  ''  A  deed  from  Davidson  and  otheni,*OQBimiS8ion« 
etSi  td  Joseph  Parsons,  Ghairman/'  and  be  thought  that 
he  had  read  it,  bat  he  oould  not  state  its  contents^  Tho 
plaintiff  then  proposed  to  prove  by  Mr.  Deberry.the  con- 
tents of  tho  said  deed,  bnt  the  testimony  was  objected  to« 
on  the  ground  that  the  loss  of  it  had  not  been  sufficiently 
•accoutited  for,  the  presumption  being  that  it  was  in  tbe 
posi^ession  of  Joseph  Parsons  or  of  the  present  plaintiff; 
and  further  that  there  was  no  affidavit  by  the  plaintiff 
6t  its  l6ss  or  destruction.  The  objection  was  over-ruled 
and  the  testimony  received^  It  was  then  proved  that  the 
present  plaibtiff  was  appointed  Ghairman  of  tbe  Gounty 
Court  in  1641,  and  a  record  made  of  it,  but  this  recordt 
together  with  all  the  other  records  of  the  office,  was 
destroyed  in  the  conflagration  of  the  Gourt  House,  A 
witness  called  for  that  purpose  testilGiedf  that  the  Gourt 
'  House  could  not  have  been  re  built  for  less  than  one 
thousand  dollars,  though  it  would  not  have  sold  for  more 
than  two  hundred  dollars.  Mucb  more  testiniony  was 
^'glv^n,  and  several  objections  raised*  which  it  is  upneces- 
sary  to  state,  as  they  are  not  adverted  to  in  the  opinion 
of  this  Court.     • 

The  defendant's  counsel  contended,  that  the  plaintiff 
could  not  reoorer  at  all,  but  if  be.  could,  the  utmost  ex- 
^  tent  of  his  damages  would  be  two  hundred  dollars.    The 
''Court  charged  the  jury,  that^if  they  found  a  verdict  for 
•the  plaintiff  **  the  measure  of  his  damage  was  pot  that 
for  which  Gourt  House  would  have  sold,  but  the  amount 
'it  would  have  taken  to  re-buikl  such  a  Court  House  at 
that  place  as  was  destroyed."    The  jury  returned  a  ver- 
dict for  the  plaintiff,  assessing  his  damages  to  twelve 
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handred  and  fifty  dollars.  A  motion  for  a  new  trial  was 
made  and  over-ruled,  and  from  the  jadgment  given 
against  him,  the  defendant  appealed. 


Strange^  for  the  plaintiff. 

Mendenhall  and  Iredell^  for  the  defendant. 


Battle,  J.  The  objection  to  the  testimony  of  the 
witness,  who  was  offered  to  prove  the  contents  of  the 
deed  from  the  commissioners  to  Joseph  Parsons,  was  well 
fonnded  and  ought  to  have  been  sustained.  The  deed 
may  possibly  have  been,  and  probably  was,  among  the  re* 
cords  of  the  County  Court,  and  was  destroyed  by  the  fire^ 
which  consumed  the  Court  House.  Such  however  was 
not  distinctly  and  sufficiently  proved,  and  as  the  presump- 
tion was,  that  the  person,  who  was  entitled  to  the 
deed,  had  it  in  his  possession,  he  ought  to  have  rebutted 
the  presumption  by  proving  that  such  wtis  tiot'the  fact, 
which  ^e  was  at  liberty  to  have  done  by  his  own  affida- 
vit. In  the  case  of  Harper  v.  Hancock^  5  Ire.  124,  the 
inle'is  so  laid  down,  and  the  reasons,  upon  which  it  is 
founded,  are  fully  stated..  Nor  is  this  affected  by  the  act 
of  1846,  ch.  68 :  for  that  only  makes  a  registered  copy  of 
a  deed  evidence,  without  riequiring  the  paTty,  who  is  enti- 
tled to  the  original,  to  account  for  its  non-production,  but 
contains  no  provisions  for  proving  the  contents  of  the 
original  deed  by  parol  testimony.  The  charge  of  the  court 
upon  the  question  of  damages  was  also  erroneous.  The  , 
proper  measure  in  actions  of  this  kitid  is  the  real  value 
of  the  property  destroyed,  i^nless  the  trespass  is  conunit* 
ted  wantonly  or  maliciously,  when  the  jury*  may,  if  they 
think  proper,  give  vindictive  damages.  jDfuicaii  v.  Sial* 
cupf  1  Dev.  &  Bat.  Rep.  440.  It  may  be  that  this  was  a 
proper  case  for  such  damages,  but  whether  they  should 
have  been  given  or  not,  was  a  question  which  ought 
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to  have  been  sabmiUed  with  proper  instractions  to  tbe 

JPry- 

The  jadgment  of  the  Saperior  Coar(  must  be  reversed 
and  a  new  trial  granted. 

Pit  CuBiAM.  Judgment  reversed. 


WILLIAM  UALCOMBE  m.  JOHN  A.  ROWLAND. 

A  fheriff  may  be  ameroed  for  not  retarniog^  procoia  at  a  tenn  ■obteqiieDt  U 
Ihatt  to  wUoh  the  return  should  haTobeen  made. 


Appeal  from  the  Saperior  Court  of  Law  of  Surry 
County,  at  the  Fall  Term,]  1847,  his  Honor  Judge 
Pbarson  presiding. 

This  is  a  jct.  fa.  against  the  defendant,  who  was  the 
sheriff  of  Robeson  County,  to  reeover  of  him  the  sum  of 
0100,  for  not  returning  a  writ  of  capiojod  respondendum^ 
The  case  is  as  follows :  A  writ  was  duly  issued  from 
the  office  of  the  Clerk  of  the  Saperior  Court  of  Surry, 
returnable  to  the  Spring  Term,  1846,  and.  came  to  the 
hands  of  the  defendant,  who  was  then  the  sheriff  of 
Robeson  County,  to  whom  it  was  directed,  more  than 
twenty  days  before  the  return  term.  The  defendant 
failed  to  return  it  according  to  law,  and,  at  the  Fall  term 
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following,  a  jodgment  nisi  was  entered  up  against  him 
for  9100,  and  this  scufa.  issued.  The  defeiklant  objected, 
that  the  Court  had  no  power,  to  fine  a  sherifi*  at  one 
Court  for  a  default  at  a  former  one.  This  objection  was 
over-ruled  by  the  Court,  and  judgment  being  rendered 
for  the  plaintiff  the  defendant  appealed. 

Boyden^  for  the  plaintifil 
Strange^  for  the  defendant. 

Nash,  J.  There  is  nothing  in  the  objection.  The  pro- 
ceedings arc  instituted  under  the  6 1st  section  of  the  Re- 
vised Statutes.  It  is  provided  **  that  any  sheriff  and  cor- 
oner, who  shall  fail  duly  to  execute  and  return  all  process 
to  him  directed,  shall  be  subject  to  a  penalty  of  8100  for 
each  neglect,  to  be  paid  to  the  pvrty  aggrieved,  by  order 
of  the  Court,  upon  motion  and  proof  that  the  process  was 
deliverd  to  him  twenty  days  before  the  sitting  of  the  Court, 
to  which  it  was  returnable,  unless  the  sheriff  or  coroner 
can  show  sufficient  cause  to  the  Court  for  his  failure,  at 
the  Court  next  succeeding  such  order**  The  act  does  not 
require  that  the  judgment  for  the  penalty,  shall  be  ren- 
dered at  the  term  to  which  the  writ  is  returnable,  nor 
can  any  good  reason  be  assigned,  why  it  should.  The 
judgment  is  a  conditional  one,  to  be  enforced  only  on  the 
failure  of  the  officer,  at  the  term  succeeding,  to  show  a 
sufficient  reason  for  his  delinquency.  Being  granted  on 
motion  without  personal  service  of  any  notice  of  the  in- 
tention to  make  it,  it  is  final  to  no  purpose,  except,  per- 
haps, that  of  the  failure  to  return,  but  leaves,  by  the 
express  provision  of  the  Act,  to  the  officer  the  privilege 
of  showing  any  **  sufficient  cause  for  his  failure,''  provi- 
ded he  applies  to  be  heard  at  the  proper  time,  to-wit,  the 
term  succeeding  the  making  of  the  orcfer /or  the  amerce* 
metUf  and  that  is  the  object  of  the  sci.  fa.  Its  language 
is,  ^  then  and  there  to  shew  cause,  if  any  he  has,  why 
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the  said  plaintifi**  William  Halcombe»  shall  not  have  exe- 
cution  thereof,  &o."  Upon  the  return  of  the  scu  fa.  a 
full  defence  is  open  to  the  sheriff;  he  may  show  that  the 
writ  never  came  to  his  hands,  or  that  he  did  not  receive 
it  until  after  the 'return  day,  or  that  by  some  inevitable 
accident  he  was  prevented  from  making  his  return,  or  in 
the  language  of  the  Act,  any  sufficient  reason.  If  the 
sheriff  be  actually  present  in  Court,  when  the  motion 
to  amerce  is  made,  the  Court  would  no  doubt  then  hear 
his  excuse,  but  his  defence  is  not,  fortunately  for  him,  (in 
this  particular,)  confined  to  that  time.  The  Act  not  only 
gives  to  the  party  injured  the  sum  of  $100  for  each  fai- 
Iure»  but  likewise  subjects  the  delinquent  officer  to  an 
indictment.  With  equal  propriety  it  might  be  argued 
that  the  prosecution  must  be  commenced  at  the  return 
term  of  the  writ. 

We  see  no  reason  to  disturb  the  judgment. 

Per  C(jriam»  Judgment  affirmed. 
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WILLIAM  MITCHELL  ««.  MOSES  WALKER. 

Hm  action  of  aaMimpBit  ia  a  liberal  aetioa,  and  whert,  by  the  ebligatioiia  of 
justice  and  eqoity,  the  defeudaot  oagrht  to  refund  moaey  paid  to  hinHy  th« 
action  will  be  eustaiDed ;  but  where  he  may,  with  a  good  conecience,  re- 
ceive the  money,  and  there  was  no  frand  or  unfair  practice  need  in  obtain* 
mg  it,  though  it  was  money  he  eonid  not  have  recovered  by  law,  it  cannot 
be  recovered  back. 

The  jarisdiction  of  a  single  justice  extends  to  all  cases  for  the  recovery 
•f  money,  when  the  amount  is  within  the  sum  designated  m  the  Act  of  the 
General  Assembly,  when  a  general  indebitatus  will  lie,  whether  the  con« 
tract  is  expressed,  or  implied  by  law. 

The  cases  of  Pool  v.  Allen,  7  Ired.  130,  and  FerreU  v.  Underwood,  9  Der. 
Ill,  cited  and  ^proved. 


Appeal  from  the  Superior  Court  of  Law  of  Person 
County,  at  the  Spring  Term,  1849,  his  Honor  Judge 
Pearson  presiding. 

The  case  is  as  follows :  In  1835,  the  plaintiff  hired 
from  one  Brooks  a  negro,  for  the  sum  of  ^16,  and  gare 
bis  note  with  the  defendant  as  his  surety  for  its  payment. 
The  plaintiff  was  the  agent  of  one  Shelton,  for  whose 
use  the  negro  was  hired.  Of  this  fact  the  defendant  was 
ignorant,  at  the  time  the  note  was  given,  and,  upon  learn- 
ing the  truth,  insisted  that  Brooks  should  give  up  the  note 
to  bim,  which  was  done  upon  Shelton  assuming  to  pay 
tbe  debt.  Soon  after  Shelton  did  pay  the  money  to 
Brooks.  The  defendant  kept  the  note  in  his  possession 
nine  years,  when  he  sent  it  for  collection  to  an  officer  in 
tbe  State  of  Virginia,  where  the  plaintiff  lived.  Tbe 
latter,  upon  being  apprised  of  the  fact,  went  to  see  the 
defendant,  and  told  him  be  had  expected  Shelton  would 
bave  paid  off  the  note.  Defendant  assured  bim  Shelton 
had  not  so  done,  but  that  he  bad  been  compelled  to  pay 
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it,  and  looked  to  bim  for  the  amount.  Upon  this  repre- 
sentatioa  the  plaintiff  paid  the  amoant  claimed  to  the 
defendant,  who  undertook  to  collect  it  from  Shelton  and 
pay  it  over  to  the  plaintiff. 

To  recover  the  amount  so  paid  by  the  plaintiff  to  the 
defendant,  this  action  was  brought  by  a  warrant  before 
a  single  magistrate. 

The  defendant  moved  the  Court  to  charge  the  jury, 
that,  as  the  payment  by  the  plaintiff  was  a  voluntary  one, 
he  could  not  recover  it  back ;  but  if  he  could,  it  could  not 
be  done  by  warrant.  This  instruction  the  presiding 
Judge  refused  to  give,  but  charged  the  jury,  that,  although 
the  money  was  paid  by  the  plaintiff,  when  under  no  legal 
coercion  so  to  do,  ye  tif  he  acted  under  a  mistake  of  facts, 
falsely  represented  by  the  defendant,  he  had  a  right  to 
recover  it  back,  and  in  this  form  of  action. 

Under  the  charge  of  the  Judge,  the  jury  found  a  verdict 
for  the  plaintiff,  and  judgment  being  rendered  thereon, 
the  defendant  appealed. 

£.  G.  Reade  and  T.  B.  Venablc,  for  the  plaintiff  relied 
upon  the  following  authorities : 

The  form  of  action  is  properly,  assumpsit.  Nilney  v. 
Duncan,  13  Eng.  C.  L.  293. 

Action  of  assumpsit  properly  brought  before  a  single 
magistrate.     Terrill  v.  Underwood,  2  Dev.  111. 

Kerr,  for  the  defendant. 

Nash,  J.  To  the  plaintiff's  recovery  two  objections 
are  urged ;  first,  that  the  payment  by  him  to  the  defen- 
dant was  voluntary ;  and,  secondly,  if  he  could  recover, 
a  single  magistrate  had  not  jurisdiction.  The  action  for 
money  had  and  received  rests  upon  equitable  principles, 
and  whenever  there  is  a  privity  between  the  payer  and 
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receiver,  and  the  latter  has  received  money  to  which  the 
former  is  injustice  and  equity  entitled,  the  law  implies  a 
promise  to  pay  it,  and  gives  this  action.  2  Starh  on  Ev. 
63.  It  is  true  that  in  one  sense  the  payment  by  the 
plaintiff  was  voluntary.  He  did  not  pay  it  under  duress 
of  his  person,  nor  did  he  pay  it  under  process  of  law,  but 
was  it  voluntary  in  that  sense,  which,  in  law,  disqualifies 
him  to  demand  it  back  ?  In  order  to  have  this  effect,  the 
payment  must  be  made,  with  full  knowledge  of  the  facts, 
or  full  means  of  obtaining  that  knowledge.  Waite  v. 
I^gg^^i  6  Con.  195.  Clarke  v.  Butcher ^  9  Con.  674. 
And  when  the  money  has  been  paid,  not  with  this  full 
knowledge  and  it  is  shown  to  have  been  unjustly  paid,  it 
may  be  recovered  back.  Chatfield  v.  Paxton^  2  East. 
471.  Pool  V.  Allen,  7  Ire.  120.  In  the  case  before  us,  it 
is  not  pretended,  that  the  plaintiff  knew  the  facts ;  on 
the  contrary,  he  had  the  best  reason  to  believe  that  the 
statement  of  the  defendant  was  true.  He  was  the  surety 
to  the  note  ;  the  plaintiff  lived  in  Virginia,  and  the  de- 
fendant was  the  only  person,  in  this  State,  who,  upon  the 
face  of  the  note  was  liable  to  its  payment,  and  who, 
upon  discharging  it,  was  entitled  to  its  possession.  The 
possession  of  the  note  therefore,  by  defendant,  nine  years 
after  it  fell  due,  was  to  the  plaintiff  evidence  that  he  had 
paid  it  It  is  true,  that  by  applying  to  Shelton  or  to 
Brooks,  the  payee  of  the  note,  he  might  have  ascertained 
the  truth  of  the  transaction.  But  the  fraud,  perpetrated 
by  the  defendant,  superseded  the  necessity  of  so  doing, 
and  deprived  the  defendant  of  that  defence.  By  his  own 
falsehood  he  put  the  plaintiff  asleep  and  threw  him  off 
his  guard,  and  now  asks  to  be  protected  in  his  fraud. 
The  action  of  assumpsit  is  a  liberal  action,  and  where, 
by  the  obligations  of  justice  and  equity,  the  defendant 
ought  to  refund  money  paid  to  him,  the  action  will  be 
sustained ;  but  where  he  may,  with  a  good  conscience 
receive   the   money,  and  there  was   no  fraud  or  unfair  * 
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practice  used  in  obtaining  it,  although  it  was  money  he 
could  not  have  received  by  law,  it  cannot  be  recovered 
back.  4  John.  Rep.  249  in  note  to  Hall  v.  Schulty,  The 
case  oiMyher  and  Duncan^  13  E.  C.  L.  Rep.  29S,  cited  at 
the  bar  is  a  strong  authority  upon  the  point  we  are  con- 
sidering. A  bill  of  exchange  had  come  by  endorsement 
to  the  defendant,  Duncan,  who  by  his  negligence  in  not 
presenting  it  for  payment,  in  proper  time,  had  made  it 
his  own.  Afterwards  discovering,  as  he  honestl}  thought, 
that  the  bill  was  void,  for  being  drawn  on  an  improper 
stamp,  he  demanded  from  the  plaintiff,  from  whom  he 
had  received  it,  the  amount  due.  The  case  states  that 
both  the  plaintiff  and  defendant  were  ignorant  of  the 
fact,  that  the  bill  was  an  Irish  bill  and  did  not  need  an 
English  stamp.  The  plaintiff  paid  the  defendant  the 
amount  due  upon  the  bill,  and  upon  discovering  that  it 
was  an  Irish  bill,  brought  the  action  of  assumpsit  against 
the  defendant  for  money  had  and  received  to  his  use. 

LiTTLEDALE,  Justicc,  in  giviug  his  opinion  states,  that 
the  plaintiff  "  had  means  of  knowing  that  the  bill  was 
drawn  in  Ireland,  for  he  might  have  enquired  of  the  prior 
endorser,  but  there  being  nothing  on  the  face'^of  the  bill, 
to  lead  him  to  suppose  that  it  was  drawn  in  Ireland,  he 
was  not  bound  to  make  any  enquiry  ;"  and  the  postea 
was  delivered  to  the  plaintiff.  In  the  present  case,  not 
only  had  the  defendant  full  knowledge  of  all  the  facts, 
but  the  plaintiff  was  ignorant  of  them,  and  his  ignorance 
was  founded  upon  the  unequivocal  and  positive  falsehood 
of  the  defendant. 

But  it  is  further  objected  by  the  defendant,  that  if  an 
action  can  be  sustained  upon  such  a  transaction,  a  war- 
rant cannot  be  sustained.  The  case  of  Ferrell  v.  Under'' 
wood^  2  Dev.  Ill,  is  a  full  answer.  The  jurisdiction  of  a 
single  Justice  extends  to  all  cases,  for  the  recovery  of 
money,  when  the  amount  is  within  the  sum,  designated 
in  the  Act  of  the  General  Assembly,  when  a  general 


JUiNE  TERM,  1848.  847 

Bowen  v.  Bowers. 

indebitatus  will  lie,  whether  the  eontraet  is  expressed,  or 
implied  by  law. 

Pbr  CusiABf.  Jadgment  affirmed. 


LEWELLEN  BOWERS  &  AL.  ««.  SALLY  A.  BOWERS. 

Whara  oa  a  palition  for  doirar  iot  lie  CouDty  or  Saporior  Court,  the  jary  hare 
made  a  report  and  that  report  is  confirmed,  the  heirs  cannot,  at  a  subse- 
qoent  term,  file  a  petition  to  set  aside  this  allotment  of  dower. 

If  there  be  errors  in  the  allotment,  the  redress,  if  any,  is  not  by  petition. 


Appeal  from  the  Superior  Goart  of  Law  of  Martin 
Coanty,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Caldwell  presiding. 

The  defendant,  the  widow  of  James  L.  Bowers  filed 
her  petittoQ  in  the  County  Court  of  Martin  at  January 
term,  1847,  for  the  purpose  of  having  allotted  to  her  her 
dower  in  the  lands,  of  which  her  husband  died  seized 
and  possessed.  Such  proceedings  were  had  in  the  ease^ 
that,  at  the  April  term,  1847,  the  jury  of  freeholders, 
who  had  been  previously  summoned  by  the  sheriff,  in 
obedience  to  an  order  of  the  Court,  made  their  report, 
assigning  to  the  widow  her  dower  in  the  lands  set  forth 
in  the  petition,  and  the  report  was  at  the  same  term  con- 
firmed and  the  sheriff*  duly  put  her  in  possession. 
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This  pefltion  was  filed  at  October  term,  1847.  of  the 
Court  of  Pleas  and  Quarter  Sessions,  and  prays  that  for 
the  errors  set  forth  therein,  the  Court  will  ^*  set  aside  the 
report  of  the  said  sheriff  and  jury,and  order  a  re-allotment 
and  assessment  oi  the  said  lands.** 

The  Court  below  dismissed  the  petition,  because  the  ob- 
jections to  the  confirmation  of  the  report  of  the  jury  ought 
to  have  been  made  at  the  Court  to  which  the  said 
report  was  returned  and  confirmed,  and  upon  the  further 
ground,  that,  if  there  was  a  remedy  to  correct  an  impro- 
per allotment  of  dower,  after  the  term  of  the  Court,  at 
which  the  report  was  made  and  confirmed,  the  proceeding 
in  question  was  not  the  proper  one.  The  plaintiff  ap- 
pealed. 

Biggs,  for  the  plaintiff. 

P.  H.  Winston^  Jan.,  for  the  defendant. 

Nash,  J.  The  relief  so  sought  cannot  be  granted. 
Although  the  original  proceedings  commenced  by  petition, 
yet  they  are  on  the  common  law  side  of  the  Court,  and 
any  error,  which  may  have  been  committed  by  the  Court, 
oannot  be  corrected  by  petition. 

It  is  unnecessary  to  look  into  the  various  modes  of  as- 
signing dower  at  common  law.  The  proceedings  in  this 
State  are  under  our  own  statute,  Rev.  Stat.  e.  121,  s.  2, 
which  gives  to  our  common  law  Courts,  either  County  or 
Superior,  jurisdiction  of  the  subject.  Its  object  was  to 
secure  to  the  widow  a  shorter  and  more  simple  mode  of 
asserting  her  claim.  Wherever  the  law  has  given  to  a 
party  a  right  to  go  into  a  Court  of  law,  to  ascertain  by 
peUtion  a  mere  equitable  right,  there,  as  the  proceedings 
are  such  as  are  in  use  in  equity,  they  must  be  governed 
by  the  rules  of  chancery  practi  ce.  If,  therefore,  in  a  peti- 
tion for  a  distributive  share,  a  witness  be  summoned  by 
either  party,  he  must  be  paid  by  the  party  summoning 
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him,  because  that  is  the  rule  and  practice  iir  chancery. 
Ryder  v.  JoneSf  3  Hawk.  24.  So  a  decree  made  in  such 
a  case  may  be  re-heard  on  petition.  This  however,  is  a 
case  entirely  at  law,  and  is  to  be  governed  by  the  rules 
and  practice  of  a  Court  of  law. 

It  is  said,  however,  that  this  petition,  may  be  regarded 
as  a  writ  of  error,  and  that  the  Court  will  so  regard  it, 
to  save  delay  and  expense.  There  are  two  answers  to 
this  proposition,  the  first  is,  that  it  does  not  purport  to  be  a 
writ  of  error,  having  none  of  its  features ;  and  in  the 
seoond  place,  the  errors  complained  of,  if  they  exist,  are 
errors  of  law,  and  a  County  Court  cannot  issue  a  writ  to 
correct  such  errors  in  its  own  judgment.  By  the  17th 
sec.  of  the  4th  cb.  Rev.  Stat,  power  is  given  to  the  Supe- 
rior Courts  to  grant  writs  of  error,  for  correcting  the 
errors  of  law  of  inferior  Courts.  We  do  not  give  any 
opinion,  as  to  whether  there  were  any  errors  in  the  allot* 
ment  of  dower,  complained  of,  but  agree  with  his  Honor, 
who  tried  the  cause,  that,  if  there  were  errors,  this  is  not 
the  mode  in  which  they  can  be  reached. 

Paa  Curiam.  Judgment  afiirmed. 
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THE  COMMISSIONERS  OF  WILMINGTON  v#  H.  A.  ROBV. 

For  the  porpo^es  of  local  police,  the  charter  of  a  town  may  cooatKntionallf 

•othoriao  the  inbabitaott  to  tax  theiMelTeo»  or  to  do  ao  Uifoogb  poraooa 

ehosen  by  them. 
The  charter  of  the  town  of  Wilmiogton,  antborisiog  the  Commiiaioiiera  to  taa 

tramient  trader*,  fur  parposes  of  police,  ia  not  uocooatitutional. 
Bat  the  tax  for  that  parpoee,  aotborised  by  the  Act  of  1811,  ch.  64,  mnet  b» 

laid  annnally. 
By  cooring  within  a  town  and  acting  there,  «  peraon  beoomea  liablo  na  an 

inhabitant  and  member  of  the  corporation. 
The  cases  of  TheCommissumers  of  Pltpnouth  r.  Pe(tijohn,4  Dev.  591,  and 

Whitfield  V.  Longest,  6  Ired.  26^,  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  NewHano- 
rer  County,  at  the  Special  Term  in  January  1848|  his 
Honor  Judge  Manly  presiding. 

Tbts  suit  was  commenced  by  warrant  on  the  14th  of 
February,  1846,  to  reeoverthe  sum  of  j|25  for  a  town 
tax,  claimed  from  the  defendant  as  a  transient  person 
keeping  a  shop  in  the  town  of  Wilmington. 

A  Private  Act,  passed  in  1784,  provided  for  the  election 
of  Commissioners  of  the  town,  and  incorporated  them 
and  their  successors,  with  the  usual  powers  of  appointing^ 
the  necessary  town  officers,  nutking  ordinances  and  regu- 
lating the  police  of  the  town.  It  enacted  that  the  Com- 
missioners *'  shall  annually  lay  a  tax  not  exceeding  ten 
shillings  on  every  £100  value  of  taxable  property  in  the 
town,  and  also  a  poll  tax,"  &c.  to  be  collected  and  by  the 
Commissioners  applied  to  various  enumerated  public  pur* 
poses  in  the  town. 

By  an  Act  of  180(x,  it  was,  among  other  things  enacted, 
that  the  Commissioners  of  Wilmington,  if  they  deem  the 
same  necessary,  may  have  power  annually  to  lay  a  tax  not 
exceeding  £lO  on  each  transient  trader  or  sliop*keeper,wlio 
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shall  retail  goods  in  the  town ;  with  a  proviso,  that  no 
person  shall  be  deemed  such  transient  trader,  who  shall 
be  returned  on  the  list  of  taxables  for  New  Hanover 
County,  or  who  will  make  oath,  when  the  tax  is  deman« 
ded,  that  he  has  come  into  the  town  for  the  purpose  of 
carrying  on  a  permanent  trade  therein. 

In  1811  a  third  Act  was  passed,  enacting  that  the  Com- 
missioners may  enlist  a  guard  and  night  watch,  "and  that, 
for  the  purpose  of  enabling  the  Commissioners  to  support 
such  guard,  they  are  hereby  empowered  to  lay  an  addi- 
tional tax,*^  as  follows :  on  each  horse  kept  within  the 
town,  not  exceeding  fifty  cents ;  on^ach  four  wheeled 
carriage,  not  exceeding  f  2  ;  on  all  two  wheeled  carria. 
ges  for  hire,  or  pleasure,  not  exceeding  91 ;  on  all  drays 
and  carts  employed  for  hire,  not  exceeding  82 ;  and  on 
all  transient  persons  keeping  stores  or  shops  in  the  said 
town,  925. 

The  plaintiffs  further  gave  evidence,  that  a  town 
guard  was  kept  up,  and  that  on  the  2d  of  January,  1844, 
seven  persons  who  were  chosen  Commissioners  for  the 
year  1844,  qualified,  and  then  passed  the  following  ordi- 
nance : — 

"  Resolved,  and  it  is  hereby  ordered  that  a  tax  of  $25 
be  laid  on  all  transient  persons  keeping  stores  or  shops 
in  the  town  of  Wilmington,  according  to  an  Act  of  As- 
sembly of  1811.'' 

The  plaintiffs  further  gave  evidence,  that  early  in  Jan* 
nary  1846,  the  defendant  came  with  a  stock  of  merchan- 
dise from  Virginia  to  Wilmington  for  the  purpose,  as  he 
then  said,  of  temporarily  selling  the  goods  there :  and 
that  he  remained  there,  as  a  trader,  and  retailed  the 
goods  for  five  or  six  weeks  and  then  went  away ;  and 
that  during  that  time  the  treasurer  of  the  town  demanded 
from  him  the  sum  of  $25  for  a  tax,  and  the  defendant  re- 
fused to  pi^  it. 

33 
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On  the  trial  the  eoonsel  for  the  defendant  objected  to 
a  recovery  on  several  grounds :  of  which  it  is  necessary 
to  notice  only  two»  as  the  opinion  of  the  Court  is  confined 
to  them.  They  are,  first,  that  the  Legislature  could  not 
constitutionally  authorise  the  Commissioners  to  lay  this 
tax ;  and  secondly,  that  no  tax  was  imposed  for  the  year 
1846.  The  presiding  Judge  ruled  those  points,  as  well  as 
the  others,  against  the  defendant ;  and  from  a  verdict  and 
judgment  accordingly,  he  appealed* 


No  counsel  for  the  plaintiffs. 
Strange,  for  the  defendant,  argued : 

!•  The  remedy  is  misconceived  supposing  the  right 
to  exist,  for 

First.  It  is  a  tax,  and  like  all  other  taxes  collected  only 
by  distress,  as  is  fully  shewn  by  the  provisions  in  relation 
to  other  taxes  in  the  same  body  of  Acts.  Act  of  1764» 
ch.  49,  sec.  2.     1806,  ch.  37,  sec.  4.     1834,  ch.  5. 

Second.  Bat  at  any  rate  there  is  no  remedy  by  war- 
rant, unless  some  special  law  be  shewn  for  it,  as  it  comes 
within  the  general  law  giving  jurisdiction  to  a  Justice 
of  the  Peace.     Rev.  Stat.  ch.  6f^  sec.  6. 

2.  There  was  no  sufficient  evidence  before  the  Court 
of  the  Private  Acts.     See  Rev  Stat.  ch.  44,  sec.  4  and  5. 

S.  That  any  ordinance  had  been  passed  conformably 
to  the  Act  not  proved,  for  the  Books  of  the  Commissioners 
are  not  evidence  of  their  proceedings.     I  Stark.  Ev.  292. 

Second.  If  they  were,  then  this  particular  ordinance 
was  not  authenticated. 

4.  Act  unconstitutional.     Con.  V.  S.  art.  4,  s.  2,  cla.  1. 

5.  Ordinance  does  not  specify  the  only  purpose  for 
which  the  Commissioners  were  authorized  to  lay  the  tax. 

6.  The  Commissioners  are  only  authorized  by  the  Act 
to  lay  an  annual  tax.  Now  the  terms  of  this  act  of  the 
Go  mmisstoners  in  1844  are  general,  and  either  the  Commt»> 
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sioners  have  exceeded  their  authority  in  laying  a  tax  for 
more  than  one  year,  or  no  tax  is  laid  for  1846. 

7.  The  warrant  does  not  properly  set  forth  how  the' 
claim  is  due.  Rev.  St.  cA.  68,  sec.  21.  It  makes  no  refe- 
rence to  the  ordinance.  Hamilton  v.  JerviSf  2  Dev.  and 
Bat.  287.     Duffy  v.  Averitt,  5  Ire.  455. 

8.  Warrant  technically  defective.  1st.  In  not  setting 
forth  the  statute.  2dly.  la  not  setting  forth  the  bye  law. 
Wile,  on  Municipal  Corporations^  page  (marginal)  172, 

sec.  423  to  429. 

9.  Defendant  not  a  transient  person  within  the  Act  of 
Assembly. 

10.  Ordinance  void,  as  in  restraint  of  trade.  WiL  on 
Mun.  Corp,  144,  sec.  342. 

RuFFiN,  C.  J.  The  Court  sees  no  reason  to  doubt,  that, 
for  the  purpose  of  local  police,  the  charter  of  a  town  may 
constitutionally  authorise  the  inhabitants  to  tax  them- 
selves, or  do  so  through  persons  chosen  by  them.  It  is 
a  convenient  and  almost  a  necessary  power,  and  has  been 
almost  universally  delegated  and  exercised,and,we  believe, 
never  questioned  before.  We  perceive  no  objection  to 
it.  In  the  argument  it  was  urged  as  an  objection  to  it  in 
this  case,  that  it  could  not  extend  to  the  defendant,  who 
is  a  stranger,  but  is  to  be  confined  to  the  members  of  the 
corporation.  But  the  objection  does  not  seem  to  us  to  be 
sound.  In  the  first  place,  it  is  to  be  remarked,  that  the 
charter  and  ordinance  are  not  directed  against  the  defen* 
dant  as  coming  from  Virginia.  They  make  no  distinc- 
tion between  the  citizens  of  this  and  other  States  or 
countries ;  as  they  operate  alike  on  all  persons,  not  be« 
fore  settled  in  the  town,  unless  they  go  there  to  become 
permanent  traders,  or  were  inhabitants  of  New  Hanover 
and  assessed  for  taxes  in  that  county.  Then,  it  is  also 
not  true,  that  the  defendant  is  to  be  treated  as  a  stranger, 
so  as  not  to  be  bound  by  the  ordinance.    For,  it  is  set- 
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tied,  that  by  coming  within  the  town  and  acting  there,  a 
person  becomes  liable  as  an  inhabitant  and  member  of 
the  corporation.  Commissioners  of  Plymouth  v.  Petti'- 
john^  4  Dev.  591.  Whitfield  v.  Longest^  6  Ired.  268. 
It  is  just  that  it  should  be  so ;  for  as  the  defendant  has 
in  the  security  of  his  property  the  benefit  of  the  night 
watch  and  of  the  other  police  establishments,  he  ought 
to  contribute  reasonably  towards  their  expense ;  and  this 
tax  allowed  by  the  legislature,  or  viewed  in  itself  as  an 
annual  imposition,  cannot  be  deemed  unreasonable. 

But,  while  the  power  of  self  taxation,  may  be  right- 
fully  conferred  on  municipal  corporations,  it  is  undoubtly 
true  that  the  power  may  be  restrained  and  regulated  by 
law,  and  that  commissioners  of  a  town  can  only  exercise 
it  in  the  manner  and  within  the  limits  prescribed  by  the 
legislature.  On  this  ground  we  think  the  defendant  was 
entitled  to  judgment,  as  he  became  a  trader  in  the  town 
in  1846,  and  there  was  no  tax  laid  for  that  year,  at  least, 
not  lawfully.  Each  of  the  statutes  given  in  evidence, 
enactSy  that  the  commissioners  shall  ^'  annually  lay"  the 
taxes  mentioned  in  them.  Such  are  the  express  terms  of 
the  Acts  of  1784  and  1806.  The  reasons  for  thus  re- 
stricting the  power  are  sufficiently  plain.  No  more  reve- 
nue ought  to  be  levied  than  may  be  requisite  for  useful 
expenditures ;  and,  as  the  latter  may  and,  probably,  will 
vary  from  year  to  year,  so  ought  the  former.  Besides, 
the  commissioners  themselves  are  chosen  annually ;  and 
it  is  natural  to  expect  that  the  power  of  taxation  by  each 
set  of  commissioners  should  be  limited  by  their  term  of 
of  office,  because  by  that  means  there  is  secured  to  the 
inhabitants  of  the  town  a  wholesome  check  against  op- 
pressive taxation  and  extravagant  expenditures.  These 
considerations  are  not,  indeed  necessary  to  aid  in  the 
construction  of  the  two  first  Acts ;  for,  as  has  just  been 
mentioned,  both  that  of  '84  and  1806  are  positive,  that 
the  taxes  shall  be  laid  annually.    The  language  of  that  of 
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181 1,  it  is  true,  is  not  quite  so  explicit.  By  it  the  commia* 
sioners  ''are  empowered  to  lay  an  additional  annual  tax,  as 
follows:"  and  one  of  those  enumerated  is  that  of  925  outran* 
sient  shop-keepers.  Possibly,  if  this  Act  stood  by  itself, 
it  would  admit  of  an  argument,  that  it  did  not  mean  that 
the  tax  should  be  imposed  annually,  but  only  that,  when- 
ever imposed,  not  more  than  that  sum  should  be  levied  in 
and  for  any  one  year.  But,  when  construed  with  the  parts 
of  the  charter  contained  in  the  two  preceding  acts,  and 
with  reference  to  the  considerations  of  policy  before  and 
verted  to,  we  think  the  just  luterpretation  of  the  last  act 
clearly  is,  like  the  others,  that  the  tax  must  both  be  laid 
annually  and  be  limited  to  the  sum  of  $25  annually.  No 
reason  can  be  conceived,  why  the  taxes  authorized  by 
the  act  of  1811  on  horses,  carriages,  drays,  carts,  and 
transient  traders  should  be  permanent,  while  all  others 
were  to  be  laid  from  year  to  year,  so  as  to  correspond 
with  the  annual  exigencies  of  the  town  and  the  varying 
ability  of  the  people.  On  the  contrary,  all  the  acts,  being 
in  pari  materia^  are  to  be  construed  together;  and  they 
mean  that  all  the  town  taxes  should  be  laid,  as  well  as 
collected,  year  by  year.  The  ordinance  of  January  2, 
1844,  does  not  purport  to  extend  to  the  year  1846,  and, 
possibly,  was  not  intended  to  operate  beyond  1844.  If^ 
however,  it  was  so  intended,  then  the  Commissioners 
exceeded  their  power,  and  for  the  excess,  at  all  events, 
the  ordinance  was  void.  In  either  case  the  defendant 
did  not  owe  the  tax  demanded  of  him ;  and  therefore  the 
judgment  must  be  reversed  and  a  venire  de  novo  awarded. 

Pes  Curiam.    Judgment  reversed  and  venire  de  novo. 
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THE  STATE  m.  EPHRAIM  LANE. 

A  free  penon  of  color*  who  ii  employed  to  carry  a  pistol  from  one  place  to 
another,  and  who  claims  no  right  to  use  the  inetrameot  and  haa  no  iaten* 
tion  of  doing  ao,  doos  not  come  within  the  proyiaione  of  the  Act. of  1840| 
prohibiting  free  persons  of  color  from  having  arms  in  their  possession  with- 
out a  license  from  the  Connty  Conrt. 


Appeal  from  the  Superior  Court  of  Law  of  Perquimans 
County,  at  the  Spring  Term»  1 848,  his  Honor  Judge  Sfttlk 
presiding. 

The  defendant,  a  free  man  of  colour,  was  indicted  under 
the  act  of  1840,  ch.  30,  for  unlawfully  carrying  about  on 
his  person,  and  unlawfully  keeping  in  his  house«  a  pistol, 
without  having  obtained  a  license  therefor,  from  the  pro« 
per  authority.  By  the  special  verdict,  it  is  found,  that 
the  defendant  usually  resides  in  the  County  of  Perquimans, 
and,  at  the  time  the  alleged  offence  was  commited,  was 
in  the  employment  of  a  white  man,  by  the  name  of  Bar- 
ker, getting  shingles  in  the  County  of  Pasquotank. 
Barker  also  lived  in  Perquimans,  and  had  hired  the  de- 
fendant to  carry  the  pistol  with  other  articles  of  his,  to 
the  County  of  Pasquotank,  where  they  were  pursuing 
their  work.  While  so  employed  in  carrying  the  pistol 
and  other  property,  it  was  seen  in  his  possession.  For 
this  possession,  the  defendant  was  indicted,  and  did  not 
pretend  that  he  had  any  license  therefor,  from  the  County 
Court  of  Perquimans.  Upon  this  special  verdict  the 
Court  pronounced  the  defendant  not  guilty,  and  the  Solici- 
tor for  the  State  appealed. 

Attorney  General^  for  the  State. 

No  counsel  appeared  in  this  Cc^urt  for  the  defendant. 
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Nash,  J.  It  appears  to  us  that  a  mere  statement  of  the 
facts  is  an  answer  to  the  charge.  At  the  time  the  act 
complained  of  was  committed«  the  defendant  was  the 
servant  of  Barker,  and  as  a  hireling,  was  engaged  in  his 
business,  in  earring  the  pistol  and  other  articles,  from 
the  place  of  his  residence  to  that  of  his  employment  It 
is  not  pretended,  that  this  employment  was  simulated, 
and  intended  or  used  as  a  cloak  to  avoid  the  law.  We 
must  presume  therefore  that  the  contract  was  made  in 
good  faith  between  Barker  and  the  defendant  and  that 
the  latter  in  good  faith  was  executing  it.  Can  it  be  pos« 
sible,  that  under  the  Act  of  1840,  the  defendant  was  guilty 
of  a  criminal  act  7  The  object  of  the  legislature  was  to 
prevent  the  owning  or  possessing,  by  this  class  of  persons, 
of  the  offensive  weapons  enumerated,  as  dangerous  to 
the  peace  of  the  community  and  the  safety  of  individuals. 
But  that  they  did  not  intend,  that  they  should  not  be 
owned  or  possessed  by  any  person  of  colour,  is  evident 
from  the  fact,  that  they  have  rendered  the  possession 
lawful  in  one  contingency.  Degraded  as  are  these  indi« 
viduals,  as  a  class,  by  their  social  position,  it  is  certain, 
that  among  them  are  many,  worthy  of  all  confidence, 
and  into  whose  hands  these  weapons  can  be  safely  trusted, 
either  for  their  own  protection,  or  for  the  protection  of 
the  property  of  others  confided  to  them.  The  County 
Court  is,  therefore,  authorised  to  grant  a  licence  to  any 
individual  they  think  proper,  to  possess  and  use  the^e 
weapons.  It  is  an  old  maxin  in  the  construction  of  sta- 
tutes, that  he  who  sticks  to  the  letter,  adheres  to  the 
bark.  Every  legislative  act  ought  to  receive  a  reasona- 
ble construction ;  such  as  carries  out  the  legislative  will. 
The  act  charged  against  the  defendant  does  not  come 
within  the  limit  or  scope  of  the  statute  of  1840.  He  did 
carry  with  hun  a  pistol,  but  it  was  not  unlawfully  carried. 
He  was  complying  with  a  contract,  he  had  a  right  to 
make,  the  mere  carrier  of  the  pistol  for  hire,  claiming 
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no'title  to  the  instrament  or  right  to  use  it,  and  without 
any  purpose,  or  intention  so  to  do* 
Ordered  to  be  certified  that  there  is  no  error. 


P£R  Curiam.  Jndgment  afRrmcd. 


THE  STATE  v$.  D0U6ALD  MUNROE  Sl  AL. 

Although  a  certiorari  has  once  been  inned  npon  a  ancgestion  of  a  defect  tn 
the  record,  and  retnraed ;  yet  the  Coott  may,  npon  a  farther  flagrgestton, 
a  Mcond  time  or  oftener,  direct  writu  of  artiorari  to  imne,  if  it  aeeo  rea- 
■on  to  think  the  tranflcript  defective. 

The  caie  of  the  State  v.  Reid,  I  Dev.  &.  BaL  383,  cited  and  ef»proTed. 

Appeal  from  the  Superior  Court  of  Law  of  Cumberland 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
BiiiLEr  presiding. 

The  indictment  in  this  case,  was  returned  to  the  June 
term,  1846,  of  Cumberland  County  Court,  and  the  defen- 
dants, being  convieted,  appealed  to  the  Superior  Court. 
Upon  a  suggestion  of  a  diminution  of  the  record,  in  the 
latter  Court,  a  writ  of  certiorari  was,  on  motion,  ordered 
to  bring  up  a  more  perfect  transcript  Upon  the  return 
of  this  writ,  an  affidavit  was  filed  by  the  prosecutor,  al- 
leging the  transcript  was  still  defective  ;  whereupon  the 
Court  ordered  another  or  an  alias  writ,  as  it  is  termed  in 
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the  proceedings,  to  issue.    From  this  order  the  defen- 
dants were  allowed  to  appeal  to  this  Court. 

Attorney  General^  for  the  State. 

Strange^  D.  Reid  and  McRatf  for  the  defendants. 

Nasu,  J.  An  appellate  Court  acts  upon  the  transcript 
of  the  record  from  the  Court,  granting  the  appeal,  and  it 
is  the  duty  of  the  Court  to  have  before  them  a  true  copy, 
in  order  that  justice  maybe  done  between  the  parties. 
Upon  its  being  made  to  appear  that  the  copy  is  not  a  true 
and  full  copy,  the  Court  has  the  power,  and  it  is  its  duty,  to 
cauBe  a  perfect  transcript  to  be  filed.  This  is  not  denied, 
but  it  is  said  the  power  of  the  Court  is  exhausted  by  the 
first  order.  For  this  position  no  reason  is  or  can  be 
assigned.  In  truth  the  same  reason  exists  for  a  second 
or  third  certiorari^  as  the  first ;  the  duty  of  the  Court  to 
have  before  them  a  full  copy.  The  want  of  truth  is  the 
only  suggestion  that  can  authorise  the  Court  to  require 
another  transcript.  If  that  suggestion  be  made  a  second 
time,  or  oftener,  and  the  Court  sees  reason  to  think  the 
transcript  defective^  it  may  order  other  writs  of  certio- 
rari to  issue.  State  v.  Reid^  1st  Dev.  &  Bat.  382.  The 
Court,  in  this  case,  did  see  reason  to  believe  that  the  SC' 
cond  transcript  was  defective,  and,  in  the  legitimate  exer^ 
else  of  its  power,  ordered  a  second  certiorari  to  issuOr 
In  this  we  see  no  error. 

PsR  CuEiABi.       Ordered  to  be  certified  accordingly. 


M 


J 


Me         SUPREME  COURT. 


HENRY  GODSEY  m.  JAMES  BASON. 

WImm  a  dtbtor  remorw  rat  of  a  Comity,  with  intent  to  dofimmi  hit  enHUm, 
n  ponon«  who«  knowing  of  nich  intent,  helpo  him  by  enrryiny  him  or  hie 
property  n  part  of  the  way.  in  eider  to  aesiit  him  in  getting  him  ont  of  the 
County  I  beeomee  bound  for  hii  debte,  (under  our  Act  of  AeMmbly»)  although 
he  did  not  couToy  the  debtor  or  hie  goode  entirely  eat  of  the  one  Coonty 
Into  another. 

Where  a  perMn,  who  bee  remored  a  debtor  out  of  a  County,  ie  eued  by  a 
oreditor,  it  ii  not  neeeoMtry  to  ehew  that  thie  perwn  had  a  knowledge  of 
any  partieular  debt  due  by  the  debtor,  but  it  is  euffieient,  if  the  earcumstaa- 
eee  of  the  caee  induee  the  jury  to  believe,  that  the  remoTal  wae  made  with 
a  Tiew  to  defraud  erediton* 

In  aa  aetion  under  our  Act  of  AaMmUy,  concerning  the  fraudulent  removal 
of  debtore,  the  meaeure  of  damagee  ii  the  amount  of  the  debt  due  by  the 
debtor  to  the  plaiatiS 


Appe&I  from  the  Saperior  Court  of  Law  of  Rockingham 
Coanty»  at  the  Spring  Term,  1848,  his  Honor  Judge 
FsAEsov  presidiog. 

This  isan  action  on  the  ease  brought  February  28th,l845, 
on  the  act  of  1820,  for  aiding  and  assisting  in  remo* 
ving  one  Thomas  Sharp  from  Rockingham  County,  with 
the  intent  to  hinder  and  defraud  the  plaintiff  of  a  debt, 
which  Sharp  owed  him.  Pleas :  Not  guilty,  release, 
and  accord  and  satisfaction. 

On  the  trial,  the  plaintiff  gave  evidence,  that  in  No- 
vember  1841,  he  paid  for  Sharp,  and  as  his  surety^  the 
sum  of  994  56  to  the  present  defendant,  as  the  agent  of 
the  person  to  whom  the  money  was  due  ;  and  that  both 
the  plaintiff  and  Sharp,  and  also  the  defendant,  lived  in 
Rockingham,  from  that  time  until  the  removal  of  Sharp» 
which- is  the  subject  of  this  action. 

The  plaintiff  gave  further  evidence  tending  to  shew 
an  agreement  between  Sharp,  the  defendant^  and  his  broi- 
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tber  Isaac  Bason,  that  the  two  latter  should  assist  Sharpi 
to  remove  from  the  County  and  State  to  the  Holstein 
river  in  Virginia,  in  order  to  avoid  his  creditors,  and 
that,  in  excution  of  it,  Isaac  Bason  ftimished  a  wagon, 
which,  at  a  time  agreed  on,  he  had  in  readiness  at  a  place 
in  Rockingham,  about  five  miles  from  Sharp's  residence ; 
and  that,  on  a  certain  day  in  August  1848,  Sharp  and 
his  family,  with  the  knowledge  of  the  defendant,  abscon- 
ded  on  foot,  in  the  night  time,  and  went  from  Rockingham 
into  Stokes  County,  and,  on  the  same  night,  the  defen- 
dant, at  Sharp's  request,  carried  a  bed  and  furniture  and 
a  box  with  sundry  articles  in  it  from  Sharp's  residence 
to  the  wagon,  at  the  place  appointed,  and  delivered  them 
to  the  wagoner,  to  be  carried,  and,  by  the  defendant's  di* 
rections  they  were  carried,  that  night,  to  Sharp  in 
Stokes  County,  and  thence  with  him  and  his  family  to  the 
Holstein. 

Evidence  was  then  given  on  the  part  of  the  defendant, 
that,  when  Sharp  went  ofi*,  he  was  very  much  involved 
in  debt,  and  had  but  little  property,  and  that  consisted  of 
household,  and  kitchen  furniture  and  a  small  stock;  of  all 
of  which  he  disposed  before  he  left,  except  a  cow,  which 
the  defendant  got,  and  the  goods  which  the  defendant 
carried  to  the  wagon,  and  some  articles,  which  Sharp  and 
his  family  carried  with  them. 

The  defendant  further  gave  evidence,  that,  soon  after 
Sharp  went  away,  the  plaintiff  said,  Sharp  gave  him  up 
papers  before  he  left,  and,  if  he  succeeded  in  collecting 
them,  he  hoped  he  woulchnot  lose  much  after  all. 

The  counsel  for  the  defendant  thereupon  moved  for  the 
following  instructions: 

First— That  if  the  jury  believed,  that  Sharp  had  paid 
or  satisfied  the  plaintifl^s  debt  before  his  removal,  they 
ought  to  find  for  the  defendant.  The  Court  informed  the 
jury,  that  there  was  no  evidence  of  such  payment  or  sat- 
isfaction ;  and  for  that  reason  declined  giving  any  further 
instruction  on  that  point. 
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Secondly — That,  as  an  action  arose  to  the  plaiatiff 
af;aiDSt  Sharp  in  November  I84I9  and,  so,  was  barred  by 
the  statute  of  limitations  when  this  suit  was.  brought  in 
February  1845,  the  plaintiff  could  not  recover  in  this 
suit ;  or,  at  all  events,  that  the  jury  might  take  that  cir- 
cumstance into  consideration  on  the  plea  of  satisfaction. 
But  the  Court  refused  to  give  either  part  of  the  instructioQ. 
.  Thirdly — ^That,  as  the  defendant  did  not  remove  the 
goods  of  Sharp  out  of  the  County  of  Rockingham,  he  was 
not  liable  in  this  action,  although  he  removed  them  five 
miles  within  that  County,  in  part  performance  of  a  gene- 
ral plan,  for  a  removal  out  of  the  State,  with  intent  to 
hinder  Sharp's  creditors*  The  Court  refused  also  to  give 
this  instruction. 

Fourthly — That  there  was  no  evidence  that  the  defen- 
dant knew,  at  the  time  of  the  removal,  that  Sharp  was 
indebted  to  the  plaintiff;  and  that,  without  such  knowl- 
edge on  the  part  of  the  defendant,  he  was  not  liable  to  the 
plaintiff. 

The  Court  refused  to  give  the  instruction  as  prayed  for ; 
and  instructed  the  jury,  that  it  was  not  necessary  the 
creditor  should  prove,  that  a  person,  aiding  his  debtor  to 
remove,  was  expressly  notified  of  the  existence  of  the 
debt,  but  it  was  sufficient  if  he  had  knowledge  of  any 
facts  that  would  put  him  on  enquiry,  whereby  he  might 
find  out  the  debt ;  and,  further,  if  they  should  find  that 
the  plaintiff,  as  surety  for  Sharp,  paid  the  debt  of  $94  56 
to  the  defendant,  and  that  all  those  persons  lived  in  the 
same  County,  and  that  Sharp  was  generally  reputed,  from 
the  time  of  the  payment  to  bis  removal,  to  be  insolvent, 
that  those  circumstances  were  sufiicient  to  put  the  defen* 
dant  on  such  enquiry. 

Lastly — The  counsel  for  the  defendant  moved  the 
Court  to  instruct  the  jury,  that,  if  they  should  find  for  the 
.plaintiff,  they  might  take  into  consideration  the  state  of 
Sharpe's  property,  and  assess  only  the  actual  damages, 
sustained  by  the  plaintiff,  from  the  removal  of  an  insol- 
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vent  debtor.  But  the  Court  refused,  and  instructed  the 
jury  that  the  amount  of  the  debt  was  the  proper  measure 
of  damages. 

The  plaintiff  obtained  a  verdict  and  judgment,  and  the 
defendant  appealed. 

Morehead^  for  the  plaintiff. 

Kerr  and  Iredell^  for  the  defendant. 

RuFFiM,  C.  J.  The  Court  is  of  opinion,  that  neither  of 
the  exceptions  can  be  sustained,  and  that  the  judgment 
must  be  affirmed.  It  is  true,  if  the  plaintiff  had  n^ceived 
payment  from  Sharp,  so  that  no  debt  existed,  this  action 
would  not  lie.  But  it  was  held  correctly,  that  there  was 
no  evidence  from  which  the  payment  could  be  justly  in- 
ferred* The  declaration  of  the  plaintiff,  that  Sharp  left 
'*  some  papers"  with  him,  and,  if  he  could  collect  them» 
he  hoped  not  to  lose  much,  is  too  vague  to  authorise  a 
finding  of  satisfaction.  There  is  nothing  to  point  out 
what  the  "  papers'*  were,  or  that  they  were  received  in 
satisfaction.  If  it  may  be  assumed,  that  they  were  secu« 
rities  for  money  deposited  with  the  plaintiff  as  an  in* 
demnity,  it  does  not  appear,  that  they  were  on  solvent 
persons,  nor  what  was  their  amount,  nor  that  they  were 
then,  or  even  now,  due ;  much  less  that  they  had  been 
collected.  Under  such  circumstances  it  could  not  be 
judicially  held,  that  any  part  of  the  debt  had  been  paid. 

Upon  the  point  respecting  the  statute  of  limitations,  it 
is  to  be  noticed,  that  two  years  had  not  elapsed  between 
the  payment  of  the  money  by  the  plaintiff,  and  the  re* 
moval  of  Sharp.  It  is  unnecessary,  therefore,  to  consider« 
whether  a  person,  sued  for  fraudulently  removing  a  deb* 
tor»  can  insist  on  the  defence,  that  the  statute  would,  at 
the  time  of  the  removal,  have  barred  an  action  against 
the  debtor ;  or,  if  he  can,  whether  it  may  be  done  on  the 
general  issue,  or  must  be  pleaded.  Those  points  do  not 
arise  in  the  case ;  for  the  plaintiff  was  entitled  both  to 
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his  debt,  and  to  his  action  against  Sharp,  when  he  was 
removed. 

By  removing  him,  an  action  arose  against  the  present 
defendant  for  the  debt,  which  might  be  brought  at  any 
time  within  three  years ;  and  the  plaintiff  was  under  no 
obligation  to  prosecute  Sharp  further.  Consequently,  it 
cannot  affect  the  remedy  against  the  defendant,  that,  al^ 
terwards,  the  time  ran  so  as  to  become  a  bar  to  an  action 
against  the  original  debtor.  The  remedies  are  of  differ« 
ent  natures  and  independent ;  and.  while  the  debt  exists^ 
the  creditor  may  take  his  remedy  against  either  of  the 
parties,  or,  indeed,  proceed  separately  against  both  of 
them  at  the  same  time. 

It  is  true,  that  removing  a  debtor  from  one  to  another 
pa]:i  of  a  coumty,  though  with  the  intent  and  expectation 
at  the  time,  that  the  debtor  should  remove  oat  of  the 
county,  is  not  within  the  Act,  if  the  debtor  do  not  actually 
carry  the  intention  into  execution.  For  it  is  the  removal 
out  of  the  county,  which  makes  the  person,  removing  a 
debtor,  liable  for  his  debts,  and  the  parties  may  change 
their  purposes.  But  that  was  not  the  case  here,  as  the 
fact  was  undisputed,  that  Sharp  did  go  out  of  the  county, 
according  to  the  original  design  ;  and,  in  such  a  case,  a 
person  who  helps  him  by  carrying  him  or  his  property  a 
part  of  the  way,  in  order  to  assist  him  in  getting  out  of 
the  county,  becomes  bound  for  his  debts,  although  he  did 
not  convey  the  debtor  or  his  goods  entirely  out  of  the  one 
county  into  another.  The  statute  is  remedial,  for  the 
prevention  of  frauds  on  creditors,  and  is  entitled  to  a  libe- 
ral interpretation.  It  would  be  a  fraud  on  it  to  allow  it 
to  be  evaded  by  carrying  the  debtor  to  the  county  line. 
But,  in  truth,  the  case  is  within  the  words,  as  well  as  the 
meaning  of  the  Act  For,  not  only  removing,  but  **  aid- 
ing or  assisting^  in  removing  a  debtor,  with  intent  to  de- 
fraud his  creditors,  makes  a  person  liable  for  all  debts  in 
the  county. 
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The  Coart  conours  also  ia  opinion,  that  the  circamstan- 
oes  mentioned  by  his  Honor  were  sufficient  to  be  left  to 
the  jury  to  charge  the  defendant  with  a  knowledge  of 
the  plaintiff's  debt,  if  such  knowlege  were  necessary  to 
that  purpose.  But  we  think  very  clearly  that  it  is  not  one, 
who,  removes  a  debtor  with  the  fraudulent  purposes  to 
put  him  or  his  property  beyond  the  reach  of  his  creditors 
generally,  that  is  liable  for  all  he  owes  in  the  County, 
though  he  have  not  specific  notice  of  particular  debts,  nor 
even  suspects  their  existence.  The  language  of  the  act 
is,  that  any  person,  who  shall  remove  a  debtor  out  of  any 
County  with  intent  to  defaud  *'  the  creditors  of  such  deb« 
tor,  shall  be  liable  to  pay,  all  debts"  which  the  debtor 
may  justly  owe  in  the  County,  and  not  those  only  of 
which  he  knew,  or  had  reason  to  believe  the  existence. 
It  is  necessary,  indeed,  that  the  party  should  have  some 
knowledge  or  belief  of  an  indebtedness  of  the  person  re- 
moved, in  order  to  authorise  an  inference  of  an  intent  to  de- 
fraud creditors.  But  when,  from  direct  evidence,  or  from 
the  circumstances  of  the  case,  such  as  the  general  known 
pecuniary  condition  of  the  person  removed,  and  the  secret 
manner  of  the  removal,  the  jury  is  satisfied  of  the  gene- 
ral purpose  to  help  the  debtor  to  escape  from  his  cred- 
itors, the  act  attaches,  and  gives  to  every  creditor,  this 
remedy,  although  he,  who  removed  the  debtor,  might 
have  had  no  knowledge  of  the  particular  debt,  and  could 
therefore  have  had  no  intent  to  defraud  one  creditor  in 
particular.  A  contrary  construction  would  defeat  the 
aot  altogether*  as  it  must  be  almost  impossible  to  fix  the 
party  with  precise  knowledge  of  the  various  debts,  or 
even  to  show  enough  to  put  him  on  enquiry  as  to  the  spe* 
cific  debts.  The  true  principle  of  construction  of  this 
act  is  that  applied  to  Stat.  13  Eliz.  which  is,  that  what  is 
fraudulent  as  to  one  creditor,  is  fraudulent  as  to  all  credi- 
tors, or,  at  least,  all  existing  at  the  time.  Both  the  policy 
and  the  words  of  tho  act  of  1820,  require  this  construc- 
tion. 
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With  respect  to  the  measure  of  damages*  the  langage 
of  the  act  leaves  no  discretion  in  the  Court  or  the  jury. 
The  enactment  is  positive,  that  a  person  reroovingt  or 
aiding  in  removing  a  debtor,  **  shall  be  liable  to  pay  all 
debt^  in  the  County ;  **  which  debts  may  be  recovered  by 
the  creditors  respectively  by  an  action  on  the  case/' 

Pea  Curiam.  Judgment  affirmed. 


THE  STATE  w.  JOHN  BISHOP  &  AL. 

KjBepkng  a  gamioif  table,  called  •<  Shnffle-board/'  w  not  iadicUblev  tmdar  ov 
Act  of  Auembly,  coDcernins  gaminnf,  the  jury  having  foand  that  thb  m 
not  a  game  of  chance,  but  one  of  skill. 


Appeal  from  the  Superior  Court  of  Law  of  New  Hano- 
ver County,  at  the  Spring  Term,  1648,  his  Honor  Judge 
Bailbt  presiding. 

The  indictment  charges  that  the  defendants  did  ereett 
keep  up,  and  use  a  certain  public  gaming  table,  called 
by  the  name  of  Shnffle-board,  at  which  games  of  chance 
were  played,  contrary  to  the  form  of  the  statute.  The 
jury  found  specially,  that  the  defendants  kept  up  the  pub- 
lic gaming  table  called  Shuffle-board,  as  charged,  and 
that  divers  persons  played  thereat  and  bet  spirilttous  li- 
quors on  the  games,  but  that  the  said  games  were  not 
games  of  chance,  but  were  altogether  games  of  skill ; 
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and  referred  the  question  to  the  Court  whether  in  law 
the  defendants  were  guilty  or  not  guilty.  The  Court 
was  of  opinion  with  the  defendants  and  gave  judgment 
accordingly,  and  the  Solicitor  for  the  State  appealed. 

Attorney  General,  for  the  State« 
D.  Reidf  for  the  defendant. 

RuPFiN,  C.  J.  The  game,  which  is  the  snbject  of  the 
indictment  is,  probably,  the  same  that  is  mentioned  in 
Stat.  16  Car.  /,  c.  7,  under  the  name  of  *"  Shovel  board.'* 
But  that  is  only  coivjecture,  as  the  members  of  the  Court 
know  nothing  of  either  game ;  and  we  should  be  alto- 
gether unable,  without  explanatory  evidence,  to  judge  of 
the  character  of  that  under  consideration.  But  the  jury 
have  found  it  not  to  be  a  game  of  chance ;  and,  if  it  bo 
otherwise,  the  verdict  does  not  set  forth  the  mode  of  play* 
iog  it,  so  as  to  enable  the  Court  to  see  any  contradiction 
in  the  verdict.  Therefore  it  must  be  taken,  that  Shuffle* 
board  is  not  a  game  of  chance.  That  settles  the  question 
in  favour  of  the  defendants  under  this  indietment  and  un« 
der  the  statute  on  which  it  is  founded.  For  the  act  only 
makes  the  keeping  of  those  public  tables  indictable,  at 
which  games  of  chance  are  played ;  and  the  indictmentt 
properly  following  the  act,  charges  that  at  this  table 
^  games  of  chance  were  played."  The  verdict  then  nega* 
tives  the  indictment,  and  takes  tha  case  out  of  the  act; 
and  there  was  no  error  in  the  judgment. 

PfiR  Curiam.     Ordered  to  be  certified  accordingly. 


36 


J«8  SUPREME  COURT. 


8IM0N  M.  SMITHWICK,  Cbaikiian^  &c  «f.  HENRY  WILLIABIS. 

WardeiM  of  th«  Poor,  who  an  elected  by  the  County  Covrt,  under  the  pro- 
viiione  of  the  Aot  of  1846,  cb.  64,  «ro  not  nilijected  to  any  penalty  ier 
Mfneiof  to  aeeept  the  appoiaiment 

Penal  atatntee  oaaaot  be  extended  by  equitable  cenftmetion  beyond  the  p!aai 
import  of  their  language. 


Appeal  from  the  Superior  Court  of  Law  of  Martia 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Caldwell  presiding. 

The  action  is  debt  for  a  penalty  of  020,  for  refusing  to 
serve  in  the  office  of  Warden  of  the  Poor*  to  which  the 
defendant  was  elected  by  the  County  Court  of  Martin*  at 
April  temu  1847.  Many  objections  to  the  recovery  were 
taken  for  the  defendant ;  among  which  was  one,  that  the 
defendant,  having  been  elected  under  the  Act  of  1846, 
e.  64,  was  not  liable  to  a  penalty.  A  verdict  was  taken 
for  the  plaintiff  subject  to  the  opinion  of  the  Court  on 
that  and  other  points  of  law.  The  presiding  ludge  after- 
wards  held,  that  the  penalty  existed  under  the  Act  of 
1777,  of  which  that  of  1846  was  an  amendment,  and 
judgment  was  entered  against  the  defendant,  and  he  ap> 
]iealed^ 

No  counsel  appeared  in  this  Court  for  the  plaintiff. 
BiggSf  for  the  defendant.     ^ 

RuFFiN,  C.  J.  Without  adverting  to  any  other  of  the 
points  reserved,  the  Court  deems  the  judgment  erroneous, 
upon  the  ground,  that  no  statute  imposes  a  penalty  on  the 
defendant.    That  of  1846,  under  which  he  was  elected 
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by  the  County  Court,  gives  none.  The  case  then  depends 
on  the  previous  Acts.  Up  to  1846,  Wardens  of  the  Poor 
were  elected  by  the  freemen  of  each  County ;  and,  in 
case  any  so  chosen  refused  to  serve,  or  died  or  removedt 
others  were  appointed  in  their  stead  by  those  who  did 
act — as  provided  in  the  Acts  of  1777  c.  117,  and  178S  c 
191.  The  former  required  overseers  of  the  Poor  to  elect 
two  of  their  members  Wardens  ;  and  it  gave  a  penalty 
of  £5  against  an  overseer  **  elected  according  to  this 
Act"  for  refusing  to  serve,  to  be  recovered  by  the  War- 
dens to  the  use  of  the  Poor ;  and  it  also  gave  a  penal^ 
of  £80  against  a  Warden  for  refusing  to  serve,  to  be  re- 
covered by  an  informer,  one  half  to  his  own  use,  and  the 
other  half  to  the  use  of  the  Poor.  The  Act  of  1783  pro« 
vided,  that  all  the  overseers  should  be  Wardens  of  the 
Poor,  and  that  all  persons,  **  duly  elected"  Wardens,  and 
refusing  to  qualify,  should  forfeit  £10,  to  be  recovered 
in  any  Court  of  record  by  the  County  Trustee,  and  applied 
to  the  use  of  the  County.  In  the  revision  of  1836,  o.  89| 
those  two  acts  are  re-enacted  as  to  the  periods  and  modes 
of  electing  these  officers;  and,  in  respect  to  the  penalties 
it  is  provided,  "  that  every  person  elected  a  Warden  of 
tlie  Poor  according  to  this  Actt  who  shall  refuse  or  neg« 
lect  to  qualify,  shall  forfeit  the  sum  of  020,  to  be  recov- 
ered in  any  Court  of  record  by  the  Chairman  of  the 
County  Court,  in  an  action  of  debt  to  the  use  of  tha 
County."  Then  comes  the  Act  of  1846,  ««to  alter  the 
modes  of  electing  Wardens  of  the  Poor;"  which  provides 
that  the  County  Courts  shall,  at  the  first  term  lUfter  the 
first  day  of  January^  1847,  elect  Wardens  to  serve  fo^ 
three  years,  and  repeals  so  much  of  the  first  section  of 
the  89th  chapter  of  the  Revised  Statutes,  as  relates  to 
the  time  and  maimer  of  electing  Wardens. 

From  this  compendium  of  the  previous  legislation,  it 
seems  clear,  upon  the  principles  of  construction  applica- 
ble to  penal  enactments,  that  no  one  of  the  acts  covers 
this  case,  so  as  to  subject  the  defendant  to  this  penalty* 
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Those   of  1777   and   1783  gave  penalties  of  different 
amoants  and  recoverable  by  different  persons.    Besides, 
those  Acts  were  not  in  force  after  January  1838,  when 
the  Revised  Statutes  went  into  operation.    Therefore  the 
Rev,  Stat.  c.  89,  is  the  only  one  that  bears  on  the  point. 
That  does  not,  lilce  the   Act  of  1783,  give  the  penalty 
against  all  persons  **  duly  elected,"  who  shall  refuse  to 
qualify ;  but  s.  4,  it  adopts  the  terms  used  in  the  Act  of 
1777,  that  every  person,  "  elected  according  to  this  Act,** 
who  shall  refuse  to  qualify,  shall  forfeit  920,  to  be  reco- 
vered by  the  Chairman  of  the  County  Court.    Penal 
statutes  cannot  be  extended  by  equitable  construction 
beyond  the  plain  import  of  their  language ;  and  the 
Words  here  expressly  restrict  the  penalty  to  the  Wardens 
elected  according  to  that  Act,  that  is  to  say,  by  the  peo- 
ple of  the  County  or  by  the  acting  Wardens  in  case  of 
vacancies  by  refusal,  removal,  or  death.    Judging  from 
the  special  terms  of  the  repealing  clause  in  the  Act  of 
1846,  it  is  very  probable,  as  was  said  in  argument,  that 
the  legislature  had  no  intention  to  abolish  the  penalties 
of  the  Act  of  1836.    Indeed,  it  may  be  true,  that  persons, 
appointed  by  the  acting  Wardens  to  supply  vacancies, 
may  still  be  liable  for  those  penalties.    But  that  does  not 
enable  the  Court  to  include  Wardens,  elected  by  the 
County  Court,  within  an  Act,  which  in  special  terms  e^- 
pressly  gives  the  penalty  against  such  Wardens  as  were 
elected  by  the  people,  or  by  the  Court  of  acting  Wardens, 
and  refused  to  serve.    The  silence  of  the  Act  of  1846,  as 
to  new  penalties  on  the  persons  elected  under  it,  or  as  to 
the  extension  to  them  of  the  penalties  of  the  Act  of  1836 
against  the  Wardens  chosen  as  therein  directed,  may 
probably  be  another  example  of  inadvertent  omission 
and  imperfect  legislation,  incident  to  attempts  to  effect 
particular  changes  by  persons,  who  are  not  ftilly  informed, 
or  who  will  not  take  into  view  the  whole  subject  to  which 
a  bill  relates.    Certain  it  is,  however,  that  the  Act  of 
1846  creates  no  penalty  ;  and  that  while  it  does  not  ex 


SUPREME    COURT.  871 

State  V.  GiipUni. 

pressly  repeal  those  given  by  the  Act  of  18d6,  yet  the 
words  of  the  Act  of  1836,  in  themselves,  do  not  indade 
the  case  of  the  defendant*  bat  are  strictly  confined  to  per- 
sons elected  in  a  difierent  manner. 

The  judgment  mnst  therefore  be  reversed,  and  a  venire 
de  novo  awarded. 

Per  Curiam.    Judgment  reversed  and  ventre  de  novo. 


THE  STATE  m.  JOHN  GUPTON. 

The  ftme  of  Ten  pins  ii  not  4  game  of  chance,  and  therefore  penons  play- 
inf  at  it  are  not  indictable  under  oar  Act  of  Aaeemblyt  Rev,  SUL  eAe^. 
S4|Me.  OS. 


Appeal  from  the  Superior  Court  of  Law  of  Nash 
Coanty»  at  the  Spring  Term,  1848,  his  Honor  Judge 
Caldwell  presiding. 

The  defendant  was  indicted,  with  two  others,  for  play- 
ing together  *^  at  a  certain  public  gaming  place  called  a 
Ten'pin^lley,  a  certain  game  of  chance  called  Ten  pins, 
and  betting  money  thereat,**  contrary  to  the  statute* 
Upon  not  guilty  pleaded  the  defendant  was  tried  alone. 
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Evidence  was  given  for  the  State,  that  a  Ten*pin-aUey 
was  kept  up  at  a  public  place,  where  spirituous  liquors 
were  retailed,  and  that  the  defendant, with  others  charged, 
played  the  game  of  Ten  pins  for  money.  Evidence 
was  futher  given,  that  the  game  is  thus  played.  Ten 
pins  or  blocks  of  wood  are  set  up  at  oneepd  of  a  platform 
sixty  feet  long  and  four  feet  wide,  and  the  players  stand 
at  the  other  end  and  thence  bowl  a  wooden  ball  at  the 
pins,  and  he  who  knocks  down  the  greater  number  of  the 
pins,  is  the  winner. 

For  the  defendant  it  was  contended,  that  the  ease 
proved  was  not  within  any  statute.  But  his  Honor  was . 
of  opinion,  that,  under  the  broad  words  of  the  Act  of  Assem- 
bly, the  facts  constituted  an  indictable  offence,  and  the 
jury  convicted  the  defendant,  and  after  sentence,  he  ap- 
pealed. 

;    Attorney  General^  for  the  State. 
No  counsel  for  the  defendant. 

RuFFiN,  C.  J.  The  legislature  has  wisely  set  its  face 
against  the  idle  and  vicious  practice  of  gaming ;  and  to 
that  end  has  passed  various  laws,  calculated  more  or  less 
to  suppress  it.  But  no  one  of  them,  we  believe,  reaches 
the  present  case.  Besides  avoiding  all  securities  for  mo- 
ney won  at  play,  certain  kinds  of  gaming  are  made  crimi- 
nal. Playing  at  cards  in  a  public  house,  and  betting 
thereon,  and  suffering  such  gaming  at  cards  by  the 
keeper  of  the  house,or  supplying  the  players  with  refresh- 
ments, are  forbidden  and  distinctly  made  indictable. 
Against  public  gaming  tables  also  there  are  several  pro* 
visions.  E.  O.,  A.  B.,  and  A.  B.  C,  faro  banks,  pass  die 
tables,  or  any  other  table  or  bank  of  the  same  or  like  kind 
under  any  denomination,  are  forbidden  to  be  used  in  this 
State,  and  heavy  penalties  given  against  any  one,  who 
keeps  or  uses  them  or  who  suffers  games  to  be  played  at 
them  in  his  house ;  and  authority  is  given  to  certain  offi- 
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eers  to  destroy  the  tables,  and  seize  all  money  staked  or 
exhibited.  Rev.  StaU  c.  34,  s.  64,  &c.  None  of  those  en- 
actments snstain  this  indicment.  Except  as  to  gaming 
at  cards,  forfeitures  and  pecuniary  penalties  alone  are 
enacted ;  and  not  indictment.  To  supply  that  omission 
the  legislature  passed  the  act  of  1835,  which  is  incorpo- 
rated into  the  present  statute.  Rev.  St.  c  34,  s.  08.  It 
is  the  only  provision  on  which  reliance  is  placed  in  sup- 
port of  this  indictment,  and  is.  no  doubt,  the  one  on  which 
the  indictment  was  drawn.  It  enacts  that,  in  addition  to 
the  penalties  before  prescribed,  any  person,  who  shall  con- 
struct, erect,  keep  up,  or  use  any  public  gaming  table  or 
place,  at  which  games  of  chance  shall  be  played,  by  what- 
ever name  called,  and  every  person,  who  shall  play  at  any 
of  the  forbidden  gaming  tables  any  game  of  chance  and 
bet  thereon,  shall  be  guilty  of  a  misdemeanor,  and  upon 
indictment  and  conviction  shall  be  punished  as  prescribed 
by  the  Act.  The  question,  then,  is  the  narrow  one,  whe- 
ther **  ten  pins,**  as  it  is  described  in  the  exception,  is  a 
game  of  chance,  or  not.  The  phrase,  ^  game  of  chance," 
is  not  one  long  known  in  the  law  and  having  therein  a  set- 
tled signification,  but  was  introdaced  into  our  statute  book 
by  the  act  of  1835.  As  it  had  no  technical  meaning,  as 
a  legal  expression,  it  must  have  been  used  by  the  legisla- 
ture in  the  sense  in  which  persons  conversant  in  games, 
or  the  world  at  large,  give  to  it  in  classing  the  difi*erent 
kinds  of  games.  Therefore  it  is  apparent,  that  those 
games  are  specified  in  contra-distinction  to  other  games* 
which  are  not  games  of  chance.  In  other  words,  those 
terms  must  be  understood  in  their  plain,  popular  sense, 
as  descriptive  of  a  certain  kind  of  games  of  chance  in  con- 
tra-distinction to  a  certain  other  kind,  commonly  known 
as  games  of  skilU  Though  our  knowledge  on  such  sub- 
jects is  very  limited,  yet  we  believe,  that,  in  the  popular 
mind,  the  universal  acceptation  of  ^  a  game  of  chance"  is 
such  a  game,  as  is  determined  entirely  or  in  part  by  lot  or 
mere  luck,  and  in  which  judgment,  practicct  skill,  or 
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adroitness  hav»  honestly  no  office  at  all,  or  are  thwarted 
by  chance.  As  intelligible  examples,  the  games  with  dicet 
which  are  determined  by  throwing  only,  and  those,  in 
which  the  throw  of  the  dice  regulates  the  play,  or  the 
hand  at  cards  depends  upon  a  dealing  with  the  face  down, 
exhibit  the  too  classes  of  games  of  chance.  A  game  of 
skill,  on  the  other  hand,  is  one,  in  which  nothing  is  led 
to  chance ;  but  superior  knowledge  and  attention,  or  su- 
perior  i^trength,  agility,  and  practice,  gain  the  victory.  Of 
this  kind  of  games  chess,  draughts  or  chequers,  billiardsr 
fives,  bowles,  and  quoits  may  be  cited  as  examples.  It  is 
true,  that  in  these  latter  instances  superiority  of  skill  is 
not  always  successful — the  race  is  not  necessarily  to  the 
swift  Sometimes  an  oversight,  to  which  the  most  skil- 
ful  is  subject,  gives  an  adversary  the  advantage  ;  or  au 
unexpected  puflf  of  wind,  or  an  unseen  gravel  in  the  way, 
may  turn  aside  a  quoit  or  a  ball  and  make  it  come  short 
of  the  aim.  But  if  those  incidents  were  sufficient  to  OMtke 
the  games,  in  which  they  may  occur,  games  of  chance,, 
there  would  be  none  other  but  games  of  that  character. 
But  that  is  not  the  meaning  of  the  statute ;  for,  as  before 
remarked,  by  the  very  use  of  those  terms,  the  existence 
of  other  kinds  of  games,  not  of  chance,  is  recognised. 
The  incidents  mentioned,  whereby  the  more  skilful 
may  yet  be  the  loser,  are  not  inherent  in  the  nature  of 
the  games.  Inattention  is  the  party's  fault,  and  not  his 
luck  ;  and  the  other  obstacles,  though  not  perceived  nor 
anticipated,  are  occurrences  in  the  course  of  nature  and 
not  chances.  They  are,  indeed,  sometimes  inaccurately 
called  so,  as  one  hears  **  cliances  of  war^  used  to  excuse 
losses  by  means  not  foreseen,  but  which  might,  and, 
though  out  of  the  usual  course  of  things,  ought  to  have 
been  foreseen,  and  provided  against.  For  the  art  of  war 
is  surely  a  scienccr  and  the  results  of  certain  powers, 
movements,  and  combinations  may  be  almost  matheraati- 
cally  calculated.  In  the  same  manner  comparing  small 
things  with  greats  these  are  games  of  skill — purely  such 
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•Ithoagh  the  better  player  may,  in  particular  instances, 
fail  to  wID|  from  soch  causes  as  those  mentioned,  the  want 
of  attention  or  energy,  and  not  the  blindness  of  chance. 
In  that  sense  ten  pins,  as  understood  by  us  from  the 
description  in  the  case«  is  not  a  game  of  chance,  but  of 
skill.  Nothing  is  referred  to  chance ;  but,  as  in  billieu^, 
a  just  estimate  of  distances  and  angles,  steadines  of  hand, 
and  a  due  application  of  strength  constitute,  under  or- 
dinary circumstances,  the  judicious  and  successful 
player.  We  take  this  game  to  be  one  species  of  the 
game  known  in  England,  and  spoken  of  in  her  statutes, 
tmder  the  general  term  of  Bowls ;  and  if  it  be,  there  is 
legal  authority  for  holding  it  not  to  be  a  game  of  chance. 
The  phrase  is  found  in  a  statute  of  5th  Geo.  4,  which 
enaets,  that  every  person  playing  or  betting,  in  any  open 
or  public  place,  at  or  with  any  table  or  instrument  of 
gaming,  ^  at  any  game,  or  pretended  game  of  chance,'' 
may  be  punished  as  a  vagrant.  Mr.  Chfttt  states  that 
playing  at  bowls  is  not  within  the  act,  3  Chit.  Cr.  L.  678. 
So  in  Sigel  v.  Jebb^  3  Stark.  C.  I.  Chief  Justice  Abbott 
held,  that  all  games  for  money,  *'  whether  of  skill  or  of 
ckance,**  were  unlawful  within  the  meaning  of  Sl  9,  Ann* 
and  remarked  particularly,  that  playing  at  bowls  had 
been  held  to  be  within  that  statute,  ''and  yet  that  was 
not  a  game  of  chance.*^  In  like  manner  bowls  and  ten 
pins  are  certainly  within  our  act  avoiding  gaming  con- 
tracts. But,  for  the  reasons  assigned,  we  do  not  think 
that  those,  and  other  games  of  the  like  kind,  are  games 
of  cbanoe,  within  the  other  aot  of  1835,  so  as  to  render 
Ike  players  indictable. 

Per  Curiam.    Judgment  reversed,  and  ventre  de  novo. 


M 
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Where  in  an  action  for  a  malicione  prosecution  it  became  material  to  enqoirei 
whether  a  party  wae  drank  at  a  particular  time,  be  may  ^i^e  evidence  by 
wituaBsee,  who  have  known  him  long  and  intimately,  that  he  waa  not  ad* 
dieted  to  drunkenneas ;  but  he  cannot  gire  in  evidence  hie  genwal  re|«t»- 
lion  of  being  a  eober  man. 

In  civil  cases  the  general  mie  is,  that,  unless  the  character  of  the  party  be 
put  directly  in  issue,  by  the  nature  of  the  proceeding,  evidence  of  his  char- 
aeter  m  not  admissible. 

In  an  action  for  a  malicious  proseenUoDi  in  order  to  rebut  the  imputed  BMdiee» 
the  defendant  may  shew,  that  he  had  consulted  counsel  learned  in  the 
law,  upon  a  full  and  fair  statement  of  all  the  facts  of  the  case,  and  acted 

^  according  to  his  advice :  but  it  is  incompetent  for  him  to  prove  that  he 
consulted  with  an  unprofessional  man  and  ibilowed  his  adviooy  Inaidtr  U 
shew  that  he  acted  hanm  fide  and  without  malice. 

The  case  of  McRaeY.  LiUy^  1  Ired.  Rep.  118,  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Chatbam 
County,  at  the  Spring  Term,  184S,  bis  Honor  Judge 
PaABsoN  presiding. 

After  the  new  trial  granted  in  this  case  at  June  term, 
1847,  (see  7  Ire.  Rep.  280)  it  was  again  tried  at  Chatham, 
on  the  Spring  circuit  of  1848,  when  the  defendants  had 
a  verdict  and  judgment,  and  the  plaintiff  appealed.  In 
the  bill  of  exceptions  it  is  stated,  that,  upon  the  question 
of  probable  cause,  much  testimony  was  given  (m  both 
sides,  but  it  is  not  set  forth,  for  the  reason  that  his  Honor 
charged,  that  there  was  no  probable  cause  for  the  prose- 
cution, and  no  exception  was  taken  to  the  charge. 

To  show  that  the  defendants  had  acted  with  malice,  the 
plaintiff  contended  that  the  defendant  Robeson  had  not 
been  robbed  at  all,  that  he  went  from  Fittsborough  very 
drunkt  and  on  bis  way  home  fell  from  his  horse,  and  hart 
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his  head,  and  thereby  received  the  iniJary,  which  he  swore 
that  the  plaintiff  and  his  associates  had  inflicted  upon 
him*  As  to  the  fact  whether  he  was  dmnk  when  he  left 
Fittsborough,  the  testimony  was  contradictory,  one  wit- 
ness swearing  that  he  was  very  drunk,  another  that  he 
was  only  intoxicated,  and  a  third  that  he  was  neither 
drnnk  nor  intoxicated,  but  had  only  taken  a  dram. 

The  defendant,  Robeson,  then  offered  to  prove  by  wit- 
nesses, who  had  known  him  intimately  for  the  last  thirty 
years,  that  he  was  not  addicted  to  drunkenness,  and  that 
although  he  would  take  a  dram,  they  had  never  known 
him  to  be  drunk,  and  that  he  bore  the  character  of  being 
a  sober  man.  This  testimony  was  objected  to  by  the 
plaintiff,  but  was  admitted  by  the  Court 

To  disprove  the  allegation  of  malice,  the  defendant, 
Robeson,  offered  to  show  by  one  Isaac  Holt,  that  the  wit- 
ness was  a  Justice  of  the  Peace  in  the  County  of  Orange 
and  had  acted  as  such  for  many  years ;  that  the  defen« 
dant  formerly  lived  near  him,  and  was  in  the  habit,  as 
were  the  other  neighbours,  of  advising  with  him  on  legal 
questions ;  that  the  defendant  afterwards  removed  to  the 
County  of  Chatham,  and  the  next  day  after  he  had  re- 
ceived the  injury  complained  of,  the  witness,  who  was  in 
the  neighborhood  on  a  visit,  called  to  see  him  and  the 
defendant  then  stated  to  him  the  circumstances,  under 
which  he  had  been  robbed,  and  the  facts  tending  to  show, 
that  the  plaintiff  was  one  of  the  persons  concerned  in 
the  act,  and  asked  his  advice  as  to  the  proper  course  for 
him  to  pursue  ;  and  the  witness  advised  him  that  it  was 
his  duty  to  take  out  a  State's  warrant  against  the  plain- 
tiff. This  testimony  also  was  objected  to  by  the  plaintiff, 
but  admitted  by  the  Court  After  the  verdict  for  the 
defendants,  the  only  ground,  upon  which  a  new  trial  was 
asked,  was  for  the  improper  admission  of  testimony.  A 
new  trial  was  refused  and  the  plaintiff  appealed. 

iUcjRae,  for  the  plaintiff. 
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Waddellf  for  the  defendants. 

Battli,  J.  The  testimony  offered  by  the  defendant  to 
prove,  by  witnesses  who  had  known  him  long  and  inti* 
mately,  that  he  was  liot  addicted  to  drnnkenness*  was 
properly  admitted.  This  habit  in  the  nse  of  ardent  spir- 
its  was  a  fact,  which  might  well  be  within  the  knowledge 
of  the  witnesses,  and  to  which  they  might  testify,  as  it 
was  relevant  to  the  subject  of  enquiry,  to-wit,  whether 
the  defendant  was  drunk  at  the  time  spoken  of  by  the 
other  witnesses.  But  we  think  that  there  was  error  in 
admitting  the  testimony  for  the  purpose  of  proving  that 
the  defendant  had  the  character  of  being  a  sober  man. 
**  In  civil  suits,  the  general  rule  is,  that  unless  the  char* 
acter  of  the  party  be  put  directly  in  issue  by  the  nature 
of  the  proceeding,  evidence  of  his  character  is  not  admis- 
sible.'* McRae  v.  Lilli/,  1  Ired.  Rep.  118.  Here  the 
character  of  the  defendant  for  sobriety  was  not  put  di- 
rectly in  issue»  and  we  can  see  no  reason  to  take  the  case 
out  of  the  general  rule. 

The  other  testimon}-,  offered  by  the  defendant  to  dis- 
prove malice,  was  inadmissible  and  ought  to  have  been 
rejected.  When  a  party  consults  counsel  learned  in  the 
law,  upon  a  full  and  fair  statement  of  all  the  facts  of  the 
case,  and  acts  according  to  his  advice,  that  circumstance 
may  be  proved  to  show  that  he  acted  bonafide^  and  with- 
out any  malicious  intent.  Blunt  v.  Little^  3  Mason's  Rep* 
102.  Hewlett  v.  Cruckley,  5  Saund.  Rep.  277,  (1  Eng.  C. 
L.  Rep.  107,)  2  Stark.  Ev.  495.  We  have  neither  seen 
nor  heard  of  any  case,  where  the  opinion  of  an  unprofes- 
sional man,  taken  by  the  defendant,  has  been  admitted 
to  show  that  he  acted  in  good  faith  and  without  malice* 
In  the  case  of  Blunt  v.  Little^  Judge  Storv  says,  that  "it 
is  certainly  going  a  great  way  to  admit  the  evidence  of 
any  counsel,  that  he  advised  a  suit  upon  a  deliberate  ex« 
amination  of  the  facts,  for  the  purpose  of  repelling  the 
imputation  of  mallcey  and  establishing  probable  cause  :'* 
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and  in  Hewlett  t.  Cruckley^  the  rule  is  laid  down  by  the . 
Court,  after  an  admsarit  with  evident  caution,  and  with 
some  *  doubts  as  to  its  correctness.  We  do  not  feel  at 
liberty  to  carry  it  farther,  by  admitting  testimony  of  the 
opinion  of  any  gentleman,  however  respectable,  who  has 
not  qualified  himself  for'giving  advice  upon  questions  of 
law,  by  studying  it  as  a  science,  and  pursuing  it  as  a  pro* 
fession.  This  Court  certainly  did  not  intend  to  do  so, 
when  this  case  was  formerly  before  it.  The  persons,  to 
consult  whom  it  is  stated,  in  the  opinion  then  delivered, 
to  be  the  duty  of  a  party  who  conceives  himself  aggrieved, 
and  is  about  to  institute  a  criminal  prosecution,  are  gen* 
tlemen  of  the  legal  profession,  and  not  those,  who  in  point 
of  qualification  to  advise  upon  such  questions,  stand  no 
higher  than  the  party  himself. 

The  judgment  must  be  reversed,  and  a  new  trial 
granted. 

Per  Curiam.    Judgment  reversed  and  new  trial  granted. 


^ 
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DEN  ON  DEMISE  OF  JOHN  R.  GILLIAM  u,  JOHN  W.  BIRD. 

It  w  an  i8ftfi^«  niley  Uitt  whenorer  both  partiM  oltim  aodcr  the  Mine  per* 

■on,  Beither  of  them  cms  de»y  his  right,  and  tbeot  as  between  theai«  the 

elder  is  the  better  title  and  most  prevail. 
A  hoiise»  or  even  the  upper  chamber  of  a  boase,  may  be  held  separately  from 

the  soil,  en  which  il  standi  and  an  aciioti  of  ejeotmeut  will  lie  to  reeorer  it. 
A  street  in  a  town  or  any  other  high«way»  tboof  h  now  dedicated  to  the  «se 

of  the  pobltCf  may  have  been,  and  probably  was  once  the  subject  of  private 

property,  and  therefore  the  ordinary  doctrine  of  estoppel  will  apply  toil. 
A  deed  from  A.  to  E  eetops,  not  only  A.,  bat  all  who  claim  nnder  him. 
A  plaintiff  in  ejectment  is  entitled  to  a  rerdtct,  if  he  can  shew  a  wrongM 

possession  in  the  defendanl  ef  any  part,  no  matter  how  smaU»  of  what  he 

claims  in  his  declaration. 
The  eases  of  Myrpky  t.  JBonieir,  I  Car.  Lb.  Rep^  105,  /vts  v.  Sawyer,  4  Dev. 

and  Bat  41,  CoUitay.  Benhury,  3  lied.  285,  and  Muggins  v.  KeUkum,  4 

Dev*  and  Bat  415,  cited  and  approved. 


Appeal  from  the  Saperior  Court  of  Law  of  Bertie 
County, at  theSpring Term,  1848,  his  Honor  Judge  Settle 
presiding. 

This  was  an  action  of  ejectment  brought  to  recover  a 
house  and  lot  of  land  in  the  town  of  Windsor.  The  les- 
sor of  the  plaintiff  showed  in  evidence  a  deed  from  one 
David  Ryan  to  himself,  and  proved  that  the  building  and 
lot  mentioned  in  that  deed  are  the  same  as  those  described 
in  the  declaration.  The  said  deed  is  dated  4th  Feb.  1841. 
He  then  proved  that  in  1843,  at  a  sale  of  said  David  Ryan's 
property,  one  George  S.  HoUey  was  present  and  requested 
John  Freeman,  the  sheriff,  to  put  up  for  sale  the  interest 
of  the  said  David  Ryan  either  in  the  building  alone,  or 
in  it  and  the  ground  on  which  it  rested,  and  the  said  lot  of" 
land ;  whether  he  requested  any  thing  more  than  the  build- 
ing to  be  put  upithcre  was  conflicting  testimony.    The  said 
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JohQ  Freeman  thenipon  complied  with  said  request  and 
the  said  George  S.  Holley  became  the  purchaser.  The 
said  HoUey  afterwards  rented  the  said  house  to  Dr«  Robert 
H.  Smithy  who  went  into  possession  as  tenant  of  said  Hoi-  - 
ley»  and  continued  in  possession  np  to  the  time  of  the  bring- 
ing of  this  action  ;  first  as  the  tenant  of  said  Holleyy  and 
then  as  the  tenant  of  the  defendant,  who  had  purchased  of 
Holley  whilst  Smith  was  in  possession.  The  defendant 
proved  that  the  ground  on  which  the  building  stood,  and 
the  said  lot  of  land,  forroe'd,as  early  as  1815,apart  of  one  of 
the  public  streets  of  the  town  of  Windsor ;  that  in  183S, 
or  1883,  the  building  was  placed  where  it  now  stands ; 
that  from  the  said  year  1815,  up  to  the  year  1835,or  1836,the 
said  street  continued  to  be  used  as  a  public  street,  except 
that  part  of  it  covered  by  the  said  building  after  the  year 
1832  or  1833 ;  that  in  1835  or  1836,  the  fence  enclosing 
said  lot  of  land  was  put  up.  It  was  then  proved  that 
Smith,  as  the  tenant  first  of  Holley,  then  of  Bird,  who 
purchased  of  Holley,  had  been  in  posession  of  the  said 
building,  three  years  next,  before  the  beginning  of  this 
action.  The  defendant  contended,  that  the  plaintiff 
could  not  recover ;  first,  because  Smith,  the  tenant  of 
Holley  and  Bird,  having  been  in  possession  of  the  said 
building  more  than  three  years  before  the  commencement 
of  this  action,  then  if  the  jury  should  believe  from  the  evi- 
dence, that  the  building  only  was  sold,  and  not  the  ground 
on  which  it  rested,  nor  the  lot,  the  building  is  to  be  con- 
sidered as  personalty,  and  the  defendant  is  protected  by 
the  statute  of  limitations. 

Secondly,  that  this  action  cannot  be  sustained  for  the 
building  without  the  ground  on  which  it  rests  or  the  lot 
of  land. 

Thirdly,  that  the  plaintifi'had  not  made  out  a  title  for 
the  ground  on  M*hich  the  building  was,  and  the  lot  be- 
longed to  the  public. 

Fourthly,  that  the  ground  on  which  the  building 
stoodi  and  the  said  lot,  being  part  of  a  street,  was  not  the 
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labjeot  of  a  grant,  and  therefore  no  estoppel  eould  arisot 
although  poth  parties  might  claim  under  the  same  person. 

Fifthly,  as  no  deed  was  shown  from  said|Freeman,she]iffV 
to  said  HoUey,  nor  from  Holley  to  the  defendant,  the  de- 
fendant was  not  estopped. 

Sixthly,  if  the  jury  should  be  satisfied  from  the  evi- 
dence, that  Holley  claimed  only  the  building,  and  not 
the  ground  on  which  it  stood,  nor  the  lot,  the  defendant 
was  not  estopped. 

His  Honor  instructed  the  jury,  that  the  statute  of  limi- 
tations applied  to  the  form  of  the  action,  and  as  this  was 
an  action  of  ejectment,  the  right  of  entry  of  the  real  owner 
was  not  barred  until  after  seven  years  adverse  possession 
of  the  defendant  under  colour  of  title  ;  that,  whether  the 
deed  conveyed  the  house  or  the  lot  of  land,  was  a  ques- 
tson  for  the  Court  and  not  for  the  jury  ;  that  the  deed 
from  Ryan  to  the  plaintiff  conveyed  an  interest  in  real 
estate  which  could  be  recovered  in  an  action  of  ejectment 
only ;  that  as  to  the  3d,  4th,  5th,  and  6th  objections  made 
to  the  plaintiff's  recovery,  his  Honor  instructed  the  jury, 
that  the  land,  upon  which  the  house  stood,  though  for-^ 
merly  a  part  of  the  public  street  of  the  town  of  Windsor, 
was  the  subject  of  a  grant,  as  all  land  in  the  State  not  cov- 
ered by  water  was  subject  to  entry;  that  though  the  plain* 
tiff  might  not  have  the  real  title,yet  as  the  plaintiff  porchas- 
ed  the  property  of  Ryan,  if  Holley  purchased  it  as  Ryan's 
property,  and,  claming  title  under  Ryan,  leased  it  to  Smith, 
and  afterwards  sold  it  to  the  defendant  Bird,  that  Bird 
would,  as  against  the  plaintiff,  be  estopped  to  deny  Ry* 
an's  title,  and  that,  in  order  to  create  an  estoppel,  a  deed 
was  not  always  necessary.  But  whether  Holley  claimed 
the  title  of  Ryan,  and  whether  he  afterwards  leased  it  ta 
Smith,  were  facts  for  them  to-  find. 

The  jury  rendered  a  verdict  for  the  plaintiff.  Rule  for 
a  new  trial.  Rule  discharged  and  judgment  according 
to  the  verdict.    Appeal  to  the  Supreme  Court. 
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(Copy  of  the  Deed  from  Ryan  to  OUUam.) 

I  have  this  day  bargained  and  sold  to  Doctor  John  R« 
Gilliam  for  and  in  consideration  of  the  sum  of  fonr  han« 
dred  and  fifty  dollars  all  my  right,  title  and  claim  to  the 
building  now  occupied  by  negro  Tom  and  formerly  occu* 
pied  by  Doctor  John  Haywood  and  known  as  Haywood's 
shop,  and  do  convey  all  the  interest  that  I  may  have  had 
to  the  ground  occupied  or  covered  by  the  house  as  well 
as  the  land  enclosed  by  the  fence  around  the  building. 
In  witness,  &c.  4th  Feb.  1841. 

DAVID  RYAN,  (Seal.) 

Iredell^  for  the  plaintiff. 

P.  H.  Winston,  Jun.,  for  the  defendant. 

Battle,  J.  Many  objections  were  urged  against  the 
recovery  of  the  plaintiff's  lessor  in  the  Court  below,  and 
have  been  again  pressed  in  the  argument  before  us.  We 
have  given  to  them  a  due  consideration  and  have  care- 
fully examined  the  reasons,  which  have  been  brought  to 
their  support.  But,  after  all,  we  are  compelled  to  say 
that  they  do  not  satisfy  us  that,  the  defendant's  case  can 
be  exempted  from  the  operation  of  the  inflexible  ruIOf 
that  whenever  both  parties  claim  under  the  same  persont 
neither  of  them  can  deny  his  right,  and  then,  as  between 
them,  the  elder  is  the  better  title  and  must  prevaiL 
Murphy  V.  Bamett,  1  Car.  Law  Repos.  105.  Ives  v.  Saw* 
yer,  4  Dev.  and  Bat.  Rep.  51«  The  defendant's  counsel, 
acknowledging  the  force  of  this  rule,  in  all  the  cases  to 
which  it  can  apply,  has  tasked  his  ingenuity  to  show  that 
his  case  does  not  come  within  it  Let  us  see  to  what  ex- 
tent he  has  succeeded.  The  first  and  second  objections 
may  be  considered  together,  for  whatever  is  an  answer 
to  one,  is  an  answer  to  both.  They  must  assume,  that  s 
house,  separate  and  distinct  from  the  ground  on  which  it 
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stands,  is  personal  property.  But  that  is  not  so.  The 
ownership  of  land  is  not  confined  to  its  surface,  but  ex- 
tends indefinitely,  downwards  and  upwards.  Cujus  est 
solum,  ejus  est  usque  ad  caelum,  2  Black.  Cora.  18,  It  in- 
cludes not  only  the  ground  or  soil,  but  every  thing  which 
is  attached  to  the  earth,  whether  by  the  course  of  nature, 
as  trees'  and  herbage,  or  by  the  hand  of  man,  as  houses 
aiUd  other  buildings.  Co.  Lit.  4,  a,  A  house,  or  even  the 
upper  chamber  of  a  house,  may  be  held  separately  from 
the  soil,  on  which  it  stands,  and  an  action  of  ejectment 
will  lie  to  recover  it.  3  Rente's  Com,  401,  note  e.  The 
other  objections  are  urged  more  particularly  against  the 
application  to  this  case  of  the  doctrine  of  estoppel.  It  is 
said  that  the  lot,  upon  which  the  house  in  controversy 
stands,  is  a  part  of  one  of  the  public  streets  of  the  town 
of  Windsor ;  that  a  public  street  is  not  the  subject  of  a 
grant  by  the  State,  and  cannot  of  course  become  the 
property  of  a  private  individual,  and  that  therefore  no 
estoppel  can  arise  in  relation  to  it.  In  support  of  this 
argument  the  counsel  relies  upon  the  proposition  laid 
down  by  this  Court  in  Collins  v.  Benbury,  3  Ired.  Rep. 
285,  that  **  it  is  very  clear  that  a  grant  of  a  several 
fishery  in  the  ocean  or  other  navigable  water  by  an  indi- 
vidual, who  could  not  acquire  it  from  the  State,  must  be 
merely  void ;  and  therefore  it  cannot  estop.*'  The  cases 
are  widely  difierent,  and  the  admission  of  the  one  fur- 
nishes no  ground  of  support  for  the  other.  A  several 
fishery  in  the  ocean  or  in  a  navigable  stream  is  not,  and 
never  has  been,  the  subject  of  private  ownership  in  this 
State,  because  land  covered  by  a  navigable  water  course, 
has  always  been  expressly  excluded  from  entry,  and  a 
grant  of  it  by  one  individual  to  another  would  therefore 
exhibit  on  its  face  its  own  nullity.  But  a  street  or  any 
other  high-way,  though  now  dedicated  to  the  use  of  the 
public,  may  have  been,  and  probably  was,  once  the  sub- 
ject  of  private  property,  and  a  grant  of  the  soil  over 
which  it  passes  need  not,  and  ordinarily  would  not,  ex- 
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pose  its  own  invalidity.  This  being  so,  the  decisive  ah« 
8wer  to  the  defendant's  argument  is,  that  he  is  just  a's 
mach  estopped  from  showing  that  the  title  is  out  of  the 
plaintiff's  lessor,  and  in  the  public,  as  that  it  is  in  any 
private  person.  It  is  said  again,  that  the  defendant  is 
not  estopped,  because  it  does  not  appear  that  Holley, 
from  whom  he  purchased,  ever  took  a  deed  from  the 
sheriff,  or  that  he  ever  executed  one  to  him.  This 
objection  is  founded  upon  a  misapprehension  of  the 
manner  in  which  the  estoppel  arises  in  this  case. 

The  deed  from  Ryan  to  the  plaintiff's  lessor  estops 
Ryan  from  disputing  his  grantee's  title,  and  the  same 
estoppel  extends  to  all  persons  who  claim  from  or  under 
Ryan,  whether  by  deed  or  otherwise.  Murphy  v.  Bar-' 
nett,  ubi  supra.  Holley  took  possession,  by  means  of  his 
tenant,  of  the  house  which  he  purchased  at  the  sheriff's 
sale  as  the  property  of  Ryan,  and  until  the  contrary  ap- 
pears, he  must  be  presumed  to  have  entered  under  the 
title  acquired  by  his  purchase.  He  cannot  then  dispute 
the  title  of  Ryan,  and  that  title  had  been  previously  con- 
veyed  to  the  plaintiff's  lessor. 

Another  position  is  assumed  in  the  argument  here ; 
that  the  deed  from  Ryan  to  the  plaintiff's  lessor  conveys 
only  a  life  estate,  and  that  Hoiley  purchased  only  the  re- 
version in  the  house,  that  being  all  the  interest,  which 
Ryan  then  had  in  it,  and  that  the  estoppel  could  not  extend 
to  such  reversion.  All  this  may  be  true,  and  yet  it  cannot 
avail  the  defendant,  because  his  vendor,  Holley,  entered 
into  possession  of  the  house  immediately  after  his  pur- 
chase, and  he  must  therefore  be  taken  to  have  claimed  a 
present,  and  not  a  reversionary  interest. 

The  last  objection  is  clearly  untenable.  In  the  afgtx^ 
ment  it  is  said,  that  Holley  purchased,  and  took  possession 
of  the  house  only,  and  not  the  lot  on  which  it  stood, 
and  that  consequently  he  could  be  estopped  for  the 
house  only.  But  that  is  sufficient  for  the  lessoi^s  pap- 
pose.   He  is  entitled  to  a  verdict,  if  be  cen  show  ai 
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^nx>DgfaI  possession  by  the  defendant  of  any  part,  no 
matter  how  small,  of  what  he  claims  in  his  declaration. 
Huggins  r,  Ketchun^  4  Dev.  and  Bat.  Rep.  415.  The 
verdict  and  judgment  in  an  action  of  ejectment,  do  not 
necessarily  specify  the  part,  for  the  trespass  upon  which 
the  defendant  is  found  guilty,  and  the  lessor  of  the  plain- 
tiff most,  in  such  case,  take  out  his  writ  of  possession  at 
his  own  peril. 

We  have  thus  considered  all  the  objections  urged  by 
the  defendant  against  the  recovery  of  the  plaintiff's 
lessor,  and  finding  them  untenable,  we  must  affirm  the 
judgment. 

Fn  CuBiAM.  Judgment  aflirmed. 


JAMES  H.  POOL  M.  JAMES  WILUAM8. 

As  iBdifnnity  obtained  ftom  a  priDcii>aI  by  one  of  two  co^inreties,  after  the 
ijik  if  inoarred,  eniiree  equally  to  the  benefit  of  both. 

Bat  where  the  earety  merely  had  a  deed  of  tnwt  for  certain  property,  ns  aa 
indemnity,  executed  by  the  principal,  and  neglected  to  hoTo  It  registered, 
■0  that  the  property  wai  eold  by  other  crediton,  the  co-iurety  ie  not  entitled, 
OB  aooonatof  thie  laehet,  to  nuike  him  reeponnbie  tat  the  Talne  of  the 
pfopeity. 

Tha  oasee  U  Fagan  t.  Jaeoeki»4J>tT*  S6a,  and  H§U  v*  Jto&tReon,  S  Iro.  56, 
ettadaadappmrid. 

Appeal  from  the  Superior  Court  of  Law  of  Perquimans 
County,  at  the  Spring  Termt  1846,  his  Honor  Judge 
Sinu  presiding. 
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This  is  an  action  on  the  case,  brought,  under  the  sta« 
tute»by  one  surety  of  an  insolvent  principal  against  a  co- 
surety  for  contribution. 

The  case  was  as  follows.  The  firm  of  II.  N.  Williams 
and  Co.,  composed  of  H.  N.  Williams  and  C.  C.  Green, 
did  business  as  merchants  in  Elizabeth  City,  and  made  se« 
veral  promissory  notes  to  diflferent  persons,  which  were 
also  executed  by  the  plaintiff  and  the  defendant  and  one 
Proctor  as  sureties.  The  principals  became  insolvent,  and 
some  of  the  notes  were  afterwards  paid  by  the  plaintiff; 
and,  after  giving  the  defendant  notice  thereof  and  deman- 
ding an  aliquot  part  of  the  sum  paid  by  him,  he  brought 
this  suit. 

The  counsel  for  the  defendant  in  opening  hiiS  case  sta- 
ted»  that  he  claimed,  that  the  value  of  certain  slaves, 
which  Williams  and  Green  had  conveyed  to  the  plaintifl; 
should  be  deducted  in  the  first  instance  from  the  amount 
paid  by  the  plaintiff,  and  that  he  was  liable  only  for  a  share 
of  the  balance,  that  would  remain  after  such  deduction. 
And  in  support  of  that  defence,  the  cqunsel  for  the  de- 
fendant offered  to  give  in  evidence  a  deed  of  trust,  made 
by  Williams  and  Green  to  the  plaintiff,  dated  March  16th, 
1841,  and  proved  and  registered  December  2d,  1843,  pur- 
porting to  convey  to  Pool  seven  slaves  in  trust  to  indemnify 
him  from  loss,  by  reason  of  his  having  become  one  of 
the  sureties  in  the  notes  of  H.  N.  Williams  and  Co.  be- 
fore that  time  made  and  mentioned  m  the  deed ;  being 
the  same  that  were  paid  by  the  plaintilf  and  given  in  Evi- 
dence in  this  action.  And  the  counsel  offered  further  to 
prove,  that  at  the  time  the  deed  was  executed  Williams 
remarked  to  Green,  "  Mr.  Pool  will  not  have  the  deed 
proved  and  registered,  unless  it  becomes  necessary  to  do 
80  for  his  security;"  and  the  plaintiff  then  assented  thereto: 
and  further,  that  a  memorandum  in  pencil  on  the  deed  in 
the  following  words,  '<  To  be  proved  and  registered  when 
I  say  so,**  was  in  the  hand  writing  of  the  plaintiff ;  and 
farther  that  the  said  slaves  remained,  after  the  execution  of 
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the  deed,  in  the  possession  of  Williams  and  Green  and  be« 
came  liable  to  be  sold  and  were  sold  for  the  satisfaction  of 
the  debts  of  Williams  and  Green,  by  reason  that  the  said 
deed  was  not  sooner  proved  and  registered :  and  further 
the  counsel  offered  to  prove  the  value  of  the  said  slaves. 
But  the  Court  refused  the  evidence,  because  it  was  ir« 
relevant  and  incompetent  to  establish  a  defence  at  law, 
and  only  made  a  case  of  equitable  cognizance.  There  was 
a  verdict  for  the  plaintiff,  and  after  judgment  the  defen- 
dant appealed. 

Ilcathf  for  the  plaintifil 
Iredell,  for  the  defendant. 

RuFFW,  C.  J.  The  case  of  Fagan  v.  Jacoch^  4  Dev. 
S63,  and  the  recent  one  of  Hall  v.  Robinson^  8  Ired.  56, 
establish,  that  there  is  no  difference  between  the  law 
and  equity  applicable  to  the  rights  and  liabilities  of  co^ 
sureties,  as  they  are  involved  in  this  suit.  Tlie  jurisdic- 
tion is  made  concurent  for  the  sake  of  the  remedy  merelyr 
and  not  to  change  the  rules  which  fix  the  rights  of  the  par- 
tie^.  From  the  nature  of  things,  where  two  Courts  are  re- 
quired to  take  cognizance  of  the  same  subject,both  Courts, 
in  determining  the  right,  must  proceed  on  the  same  princi- 
ples of  law  and  justice  :  otherwise,  although  the  jurisdic- 
tion be  the  same,  the  decisions  will  be  in  conflict.  How. 
ever  perplexing,  therefore,  some  of  the  questions,  that 
may  arise  between  sureties,  may  be  to  a  Court  of  law, 
they  musty  in  general,  be  entertained  and  decided  as  well 
as  we  can.  As  far,  then^  as  the  reason  goes,  on  which 
the  evidence  was  ruled  out,  the  Court  does  not  concur  in 
the  decision. 

Nevertheless  the  Court  is  of  opinion,  that  the  judgment 
ought  not  to  be  reversed  ;  because  the  evidence,  if  re- 
ceived, could  not  establish  the  defence,  but  admitting  it 
all  to  be  true,  the  plaintiff  would  be  entitled  to  recover 
without  any  deduction,  either  at  law  or  in  equity. 


JUNE  TERM,  1848.  S89 

Pool  V.  WillianM. 

The  argument  for  the  defendant  is  based  on  the  eqni* 
table  principles^  that  sureties  are  upon  an  equality,  and 
hence  that  an  indemnity,  not  stipulated  for  when  the  risk 
began,  obtained  by  one  surety,  enures  to  the  benefit  of 
another.  The  soundness  of  those  principles  cannot  be 
oontested  ;|and  by  the  statute  they  are  incorporated  into 
Ihe  law.  But  the  difficulty  is  to  apply  them  to  this  case, 
so  that  the  defendant  can  derive  any  benefit  from  them. 
It  is  to  be  noted,  that  the  plaintifi*  has  not  misapplied  a 
common  fund  to  his  own  benefit,  nor  even  given  up  the 
debtor's  properly,  which  had  been  effectually  conveyed. 
The  plaint  fi*,  then  says  in  answer  to  the  defendant's  claim, 
that  he  is  willing  to  divide  the  deed  of  trust  with  him ; 
nay,  that  he  is  welcome  to  the  whole  deed,  to  make  the 
most  of  it.  But  that  does  not  satisfy  the  defendant.  He 
does  not  want  the  deed,  which  was  ail  the  piaintifi*  got, 
but  he  wants  something  more  ;  which  is,  that  the  plain- 
tiff should  account  with  him  for  what  the  plaintiff  might 
have  made  by  the  deed,  if  he  had  been  as  diligent  as  he 
might  have  been,  or  even  as  most  men  are,  in  guarding 
against  loss.  That  is  altogether  a  different  principle 
from  those  before  spoken  of,  and  is  new  to  us.  We  do 
not  see  how  one  surety  can  resist  making  contribution, 
by  shewing  that  the  other  had  it  in  his  power  to  secure 
both,  and  did  not.  No  such  doctrine  is  found  to  have 
been  laid  down,  and  it  does  not  appear  to  rest  upon  any  ^ 
reasons  of  justice  or  benevolence.  The  obligation  of  one  ^^ 
surety,  to  divide  with  another  what  ho  gets  from  the 
principal,  arises  out  of  their  connexion  in  a  common 
risk.  It  is  said,  and  every  one  feels,  that  all,  standing  in 
that  relation,  ought  to  make  common  cause,  and  that  one 
cannot  with  a  good  conscience  selfishly  provide  for  him* 
self  and  leave  others  to  lose.  It  is  his  duty  to  remember 
his  fellow  sufferer  with  himself.  Hence,  when  he  can 
get  a  countersecurity,  ho  ought  to  take  it  to  both ;  and, 
if  he  take  it  to  himself  only,  the  other  has  a  right  to  claim 
it,  and  equity  treats  it,  as  if  it  were  made   to   both,  or 
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got  by  a  common  ageiil  for  the  benefit  of  both.  '^Bot  one 
surety  cannot  ask  another  to  do  more  for  him  than  he  does 
for  himself.     It  is  a  plain  violation  of  the  benevolencev 
that  ought  to  subsist  between  sureties,  for  one  of  them  to 
insist,  that  he  should  be  relieved  from  loss,  and  the  whole 
I    thrown  on  another,  because  the  latter  did  not,  when  he 
might,  get  a  security,  or  an  efiectual  security.    In  claim- 
ing the  benefit  of  the  deed  the  defendant  treats  the  plain- 
tiff  as  his  agent  in  getting  a  good  seourity.     How,  then, 
'    can  he  disavow  the  agency,  when  the  security  turns  out 
J    not  to  be  cflfectual.    He  claims  that  the  deed,  though  not 
,    so  expressed,  enured  to  his  benefit,  on  the  principle  of 
equality ;  and  3*ct,  at  the  same  time,  he  would  break  in 
on  that  equality  by  deducting  the  value  of  the  negroes 
from  the  debt,  so  as  to  give  him  a  benefit,  while  the 
plaintiff  gets   none.     There   seems    to   be  nothing  to 

(uphold  such  a  doctrincrrThe  true  principle  is,  that 
sureties  are  to  fare  alike*  If  one  gets  a  security,  it  is  a 
security  for  all.  But  they  must  take  it  in  the  state,  in 
which  they  find  it.  If  good  for  one,  it  is  good  for  all. 
What  right  has  the  defendant  to  complain  of  the  laches 
of  the  plaintiff?  They  were  no  greater  than  his  own* 
The  one  made  no  attempt  to  get  a  security ;  and  the 
other  made  a  partial  attempt  but  did  not  carry  it  through. 
It  is  said,  however,  that  the  conduct  of  the  plaintiff  may 
have  been  to  the  prejudice  of  the  defendant,  as  it  may 
have  prevented  the  principal,  upon  the  defendant's  ap* 
plication  from  giving  him  a  security,  inasmuch  as  they 
had  already  executed  that  to  the  plaintiff,  which  secured 
both.  That  is  answered,  first,  by  the  fact,  that  there  is 
no  evidence  of  such  an  application  by  the  defendant ; 
and,  next,  that,  if  there  had  been  such  a  transaction,  that 
by  itself  would  not  help  the  defendant's  case.  For  upon 
hearing  of  the  deed  to  the  plaintiff—it  being  in  law  for 
their  joint  benefit,  it  would  have  been  as  much  his  duty, 
as  that  of  the  plaintiff,  to  advise  and  sec  to  its  completion 
by  registration.    If  he  had  applied  to  the  plaintiff  to 
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registeir  the  deed  or  let  him  have  it  done,  and  the  plaintiff 
had  refused,  the  defendant  might  have  more  caase  to 
complain,  not  indeed,  of  a  violation  of  a  daty  of  benevo« 
lence  on  the  part  of  a  co-surety  merely,  but  because  of 
the  positive  wrong  of  preventing  the  defendant  from  per* 
footing  a  conveyance,  in  which  he  had  equitably  as  much 
interest  as  the  plaintiff  and  as  much  right  to  controL 
There  seems  to  be  a  plain  distinction,  between  wantonly 
frustrating  the  wish  and  effort  of  the  defendant  to  make 
their  common  security  effectual,  and  a  mere  passive  omis« 
sion  to  do  so  on  the  part  of  the  plaintiff. 

Then,  it  is  said  the  plaintiff  was  guilty  of  a  fraud  in 
agreeing  not  to  make  the  deed  public  by  registration. 
But  that  is  a  fraud  on  the  principal's  creditors,  who 
claimed  against  the  deed ;  and  not  on  the  defendant, 
whose  claim  is  under  the  deed. 

Finally,  the  Court  holds,  that,  as  a  co-surety,  the  plaintiff 
was  only  bound  to  act  for  the  defendant,  as  he  did  for 
himself;  and  that,  as  the  plaintiff  derived  no  benefit  from 
the  deed,  the  defendant  cannot ;  and  therefore  that  the 
pluntiff  was  entitled  to  recover  an  aliquot  part  of  what 
he  paid,  without  any  deduction  on  account  of  the  slaves 
conveyed,  or,  rather,  intended  to  be  conveyed  by  the  deed* 

Per  Curiam.  Judgment  affimed. 
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PEN  ON  DEMISE   OF  JOHN  C.   BARNES  v«.  SPENCER  tf. 

MEEDS. 

Wben  OM  pvrehaMs  tend  tt  an  M«eiitioa  nlo  at  m  preat  Mcrifiea,  in  coi» 
qnenoe  of  a  fraodotont  eombination  botwean  bim  and  tba  riiariff  wba  con- 
doctad  tba  aaia«  aa,  by  raaaon  of  ibii  fraud,  ba  obtainad  no  UUa^  ao  a  ftoa* 
Jiie  pnrobaaar  firom  him,  wiihont  notica  of  tba  frand  and  for  a  Taloabla 
consideration,  will  likawiia  obtain  no  tiUa. 


Appeal  from  the  Superior  Court  of  Law  of  Pasquotank 
County,  at  the.Spring  Term»  1 848,  his  Honor  Judge  Sjettlb 
presiding. 

The  premises  mentioned  in  the  declaration  were  sold 
by  the  Sheriff  of  Pasquotank,  under  a  fieri  facias  against 
the  present  defendant,  and  were  bid  off  by  John  J.  Grandy^ 
who  took  the  Sheriff's  deed  and  recovered  them  in  an 
action  of  ejectment  against  one  Morris,  who  was  at  that 
time  in  possession  under  Meeds.  The  Sheriff  went  to 
the  pcemipes  to  execute  the  writ  of  possession,  and,  find- 
ing Meeds  again  in  possession,  he  put  him  out,  and  de« 
livered  the  possession  to  Grandy's  agent.  Meeds  then 
applied  to  the  agent  to  allow  him  to  stay  there  a  short 
time,  until  he  could  get  another  place ;  and  the  agent 
assented,  and  the  defendant  returned  into  possession. 
Soon  afterwards  Grandy  conveyed  the  premises  to  the 
lessor  of  the  plaintiff;  and  he  demanded  possession  from 
the  defendant,  and,  upon  his  refusal,  brought  this  suit. 

In  answer  to  the  foregoing  case,  the  defendant  called 
as  a  witness  the  former  Sheriff  of  Pasquotank,  at  whose 
sale  Grandy  purchased.  He  deposed  that  he  levied  the 
execution  on  two  tracts  of  land,  about  half  a  mile  apart* 
on  one  of  which  Meeds  resided ;  and  that,  after  due  ad* 
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vertisementt  he  offered  them  separately  for  sale  at  the 
place  of  Meed's  residence,  (under  a  Private  Act  for  that 
County,)  and  Grandy  became  the  purchaser  of  each  at 
My  cents.  The  witness  further  deposed,  that  the  day  of 
sale  was  yery  rainy,  and  that  Meeds  was  from  home,  and 
no  other  person  was  present  but  Grandy  and  himself. 
And  the  witness  further  deposed,  that  he,  the  witness^ 
and  Grandy  and  some  other  persons  were  bound  as  sure- 
ties for  Meeds  for  other  debts,  (not  in  execution,)  and 
that  it  was  their  object  to  make  Meeds'  property  pay  his 
debts,  and  it  had  been  agreed,  if  it  could  not  be  sold  under 
execution  for  its  value  and  Grandy  should  become  the 
purchaser,  that  he  should  resell  it,  and,  if  an  advanced 
price  could  be  got,  it  should  be  applied  to  the  debts  for 
which  he,  the  Sheriff,  Grandy,  and  the  other  persons  were 
bound  for  Meeds. 

The  counsel  for  the  defendant  moved  the  Court  to 
instruct  the  jury,  that,  if  they  believed  that  Grandy  and 
the  Sheriff  combined  to  make  a  sale  of  the  defendant's 
land,  so  that  Grandy  could  purchase  at  a  great  sacrifice, 
then  the  pretended  purchase  of  Grandy  was  void,  and  the 
plaintiff  could  not  recover.  The  Court  refused  to  give 
the  instruction  ;  and,  on  the  contrary,  directed  the  jury, 
that,  if  those  persons  did  combine  to  sacrifice  the  land,  it 
would  not  affect  the  right  of  the  plaintiff  in  this  action, 
if  they  believed  the  lessor  of  the  plaintiff  was  not  a 
party  to  the  combination  and  had  no  notices  of  it,  and 
was  a  bona  fide  purchaser  for  a  valuable  consideration. 
The  jury  found  for  the  plaintiff,  and  he  had  judgment ; 
and  the  defendant  appealed. 

Iredell,  for  the  plaintiff. 
Heathf  for  the  defendant. 


RvFpnry  C.  J.    There  was  no  evidence  of  any  price 
given  by  the  lessor  of  the  plaintiff  to  Grandy ;  much 
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less,  that  it  was  a  fair  one,  so  as  to  make  him  a  meritori- 
ous purchaser  for  a  valuable  consideration.  It  is  error 
to  leave  it  to  the  jury  to  find  a  fact,  without  any  evidence 
tending  to  establish  it ;  and  therefore  the  judgment  would 
be  reversed,  if  the  other  and  more  important  part  of  the 
instruction  were  right. 

But  the  Court  holds  the  residue  of  the  instruction  to  be 
alsa  erroneous.  The  testimony  of  the  Sheriff  raised  a 
strong  suspicion  of  an  illegal  conspiracy  and  injurious 
practice  between  him  and  Grandy,  to  get  the  title  of  the 
defendant's  property  vested  in  Grandy  at  a  great  under- 
value, for  their  joint  benefit,  and  to  the  prejudice  of  both 
the  creditor  and  the  debtor  in  the  execution*  Without 
leaving  the  inquiry  of  fact  to  the  jury,  but  assuming  it  to 
be  as  alleged  by  the  defendant,  and  impliedly  admitting, 
that,  by  reason  of  the  conspiracy  and  the  low  price  of  the 
land,  Grandy  got  no  title  by  his  purchase,  his  Honor  nev- 
ertheless held,  that  Grandy's  conveyance  to  the  lessor  of 
the  plaintiff  gave  him  a  good  title,  if  the  latter  had  no 
notice  of  the  fraud  and  paid  a  fair  price.  That  seems  to 
be  against  first  principles ;  for  he,  who  has  no  title,  can 
convey  none.  A  bad  title  is  not  made  good  by  the  igno- 
rance of  the  purchaser  of  its  defects,  or  his  want  of 
knowledge  of  the  better  title.  A  purchase  of  the  legal 
title  for  value,  and  without  notice  of  an  equity,  may  pre- 
vent the  purchaser  from  being  held  to  be  a  trustee.  But 
in  respect  of  legal  estates  the  rule  is,  caveat  emptor ;  for 
the  better  title  never  can  be  destroyed  by  another's  want 
of  knowledge  of  it. 

An  attempt  was  made,  in  the  argument,  to  assimilate 
this  to  a  purchase  from  a  fraudulent  grantee  under  St. 
87  Eliz.  But  the  cases  are  not  of  the  same  kind.  They 
are,  indeed,  opposed  to  each  other.  The  owner  of  the 
land,  fraudulently  sold,  was  not  a  party  to  the  fraud,  but 
the  victim  of  it.  Consequently  he  may  aver  the  fraud  and 
avoid  the  deed.  But  a  fraudulent  grantor  is  a  party  to 
the  fraud,  and  he  and  all  others  are  bound  by  his  deed 
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except  subseqaent  purchasers  from  biin.  It  has  been 
held  also  that  a  purchaser  from  the  fraudulent  grantee 
shall  hold ;  because  the  object  of  the  act  is  to  protect  pur- 
chasers, and  therefore  it  enures  to  the  benefit  of  a  pur- 
chaser from  either  the  grantor  or  the  grantee,  provided 
he  be  the  first  purchaser.  For  the  fraudulent  grantee  has 
a  title,  and  consequently  can  convey ;  and  in  so  doing  he 
wrongs  no  one,  there  being  then  no  second  purchaser  from 
the  grantor.  To  make  a  case  under  the  statute  at  all 
like  the  present,  it  should  appear,  that,  after  a  conveyance 
by  the  grantor  to  a  second  purchaser,  a  vendor  of  the  first 
fraudulent  grantee  would  have  a  good  title,  merely  be- 
cause he  was  ignorant  of  the  fraud  in  his  vendor's  title 
and  of  the  second  conveyance  of  the  original  fraudulent 
grantor.  But  there  is  no  such  decision,  and  cannot  be ; 
for  it  would  be  absurd  to  suppose,  that,  after  a  good  title 
had  been  derived  from  either  the  fraudulent  grantor  or 
grantee,  the  other  could  in  any  manner  make  a  good  title 
to  a  third  person.  The  doctrine  laid  down  at  the  trial  de- 
rives,then,no  support  from  the  rule  respecting  conveyances 
by  fraudulentgrantees ;  and  it  is  in  itself  erroneous  in  af- 
firming that  one,  who,  by  reason  of  his  fraud  on  the  owner, 
gets  no  title  by  the  Sherifi*'s  deed,  may  yet  convey  a  good 
legal  title  to  another.  This  defect  of  title  is  like  all  oth- 
ers and  must  be  attended  by  the  like  consequences.  If^ 
for  example,  the  Sheriff*  had  no  valid  execution  or  con- 
veyed without  having  made  a  public  sale,  his  alienee 
would  take  nothing  by  the  deed^  and  consequently  he 
eould  convey  no  title.  So  it  is  in  any  other  instance,  in 
which  one  person  undertakes  to  convey  land,  which  be- 
longs to  another  :  the  grantee  gets  nothing,  and  the  title 
of  the  true  owner  continues. 

Fn  Curiam.    Judgment  reversed  and  ventre  de  novo. 
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TROTMAN  H.  WARD  v$.  ELIJAH  SMITH. 

Where  in  an  ectioB  ef  trover  for  the  eonTenioii  of  a  aepOythe  dedaratioB 
deeignatee  the  negro  hy  the  name  of  John,  he  mvet  prove  on  the  trial  that 
the  negro  converted  was  named  John. 


Appeal  from  the  Saperior  Court  of  Law  of  Chowan 
County,  at  the  Spring  Term,  184S,  his  Honor  Judge 
SsTTLE  presiding. 

The  plaintiff  declared  in  trover,  for  the  conversion  of  a 
negro  named  John,  It  appeared,  that,  on  a  Saturday  night, 
the  defendant  delivered  to  the  jailor  of  Chowan  County,  at 
the  jail  in  Edenton,  a  negro  boy,  and  said  he  was  hired 
by  the  plaintiff,  and  that  he  was  a  runaway.  The  jailor 
received  the  boy,  put  him  in  jail  and  kept  him  there,  until 
Monday  morning,  when  upon  the  application  of  the 
plaintiff,  he  delivered  him  to  him  on  his  paying  his  priscm 
fees,  two  dollars.  It  was  not  proved  that  the  name  of  the 
negro  was  John,  and  there  was  no  evidence  that  the  plain* 
tiff  had  any  interest  in  any  other  negro,  than  the  one  spo- 
ken of  by  the  witness. 

The  defendant  insisted,  .tiiat  the  plaintiff  could  not 
recover  for  two  reasons :  first,  because  there  was  no  evi"> 
dence  of  the  conversion  of  any  negro  boy ;  and  secondly, 
because  there  was  no  evidence  of  the  conversion  of  the 
negro  boy  John.  The  presiding  Judge  charged  the  jury 
that  there  was  evidence  of  a  conversion,  and,  if  from  the 
evidence  they  found,  that  the  defendant  so  converted  a 
negro  boy,  and  that  it  was  John,  belonging  to  the  plain* 
tiff,  they  should  find  for  him. 

Under  this  charge  the  jury  found  a  verdict  for  the 
plaintiff  and  from  the  judgment  thereon  the  defendant 
appealed. 


JUNE  TERM,  1848.  SOT 

Ward  o.  Smith. 

HtcOht  for  the  plaintiff. 
IredelU  for  the  defendant. 

Na8h,  J.  It  is  unnecessary  we  should  express  any 
opinion  upon  the  first  objection,  as  our  judgment  is 
founded  eacclusively  on  the  second.  The  negro,  for  the 
conversion  of  whom  the  action  is  brought,  is  described 
in  the  declaration  as  negro  boy  John.  Having  thus 
identified  him,  the  plaintiff  was  bound  to  show  that  the 
negro  converted  was  John.  This  was  necessary  to  the 
defendant's  safety  against  another  action  for  the  same 
conversion.  The  case  clearly  states,  that  there  was  no 
evidence,  that  the  negro  delivered  to  the  jailor  by  the 
defendant  was  named  John,  or  was  known  by  that  name. 
But  one  witness,  and  that  the  jailor,  appears  to  have  been 
examined,  and  he  stated  that  he  did  not  know  the  boy's 
name.  The  case  then  proceeds  and  states,  **  there  was 
no  evidence,  that  the  plaintiff  had  an  interest  in  any 
other  negro  than  the  one  spoken  of  by  the  witness.** 
From  this  statement  we  gather,  that  there  was  no  evi- 
dence whatever  upon  that  point.  Whether,  therefore,  the 
plaintiff  owned  but  that  one  negro,  was  not  proved  ;  ac« 
cording  to  the  case  he  might  have  owned  fifty.  If,  how- 
ever, he  had  shown  affirmatively  that  he  had  but  one 
negro,  to  enable  him  to  recover  under  his  declaration,  it 
was  necessary  to  prove,  that  his  name  was  John.  There 
was  no  evidence  to  be  left  to  the  jury,  **  that  it  was  John 
belonging  to  the  plaintiff,''  who  was  converted.  His 
Honor  therefore  erred  in  that  part  of  his  opinion. 

Pbr  CuiiAM.  Judgment  reversed,  and  venin  de  noif^ 
ordered* 
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SPENCER  M.  MEEDS  v.  JOB  CARVER. 

Tbt  lawfulnea  of  an  arreit  doei  not  depend  upon  what  an  officer  aaya,  bst 
upon  the  authority  he  hai  to  make  the  arrest 

A  deputy  of  a  sheriff  is  so  far  bound  by  precepts  in  the  hands  of  his  princi* 
pal,  that  neither  he  nor  his  principal  is  liable  to  an  action  for  false  impris- 
onment, In  detaining  a  roan  in  prison,  arrested  upon  one  process  and  dis* 
charged  on  that,  wheu  another  valid  process  is  in  the  hands  of  the  principal, 
on  which  he  was  subject  to  arrest ;  and  this,  although  neither  the  deputy 
nor  the  person  arrested  knew  that  the  sheriff  had  such  process- 

The  cases  of  the  State  v.  Kirby,  2  Ired.  901«  and  State  t.  Elrod,  0  Irsd 
250,  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Camden 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Settle  presiding. 

The  action  is  trespass,  for  false  imprisonment  in  the  gaol 
of  Pasquotank  in  July  1844.  The  defendant  pleaded,  in 
justification,  two  writs  of  capias  ad  satisfaciendum^  direc- 
ted to  him,  as  Sheriff  of  that  County.  On  the  trial  the 
defendant  gave  in  evidence  the  two  ca.  sc^s.  One  of  them 
was  issued  by  a  Justice  of  the  Peace,  and  commanded  the 
Sheriff  to  take  the  body  of  the  plaintiff  and  two  other  per- 
sons, and  "  them  safely  keep,  so  that  you  have  them  before 
some  Justice  of  the  Peace  for  said  County,  to  show 
cause,  if  any  they  have,  why  they  will  not  satisfy  a  judg- 
ment, which  lately  on  the  1st  day  of  May  1644,  before 
Sion  Culpepper,  Esquire,  one  of  the  Justices  of  the  Peace 
for  said  County,  Joseph  H.  Pool  recovered  against  them 
for  the  sum  of  thirty  dollars  with  interest  thereon  from  the 
25th  of  August,  1842,  and  also  the  sum  of  twelve  shillings 
for  costs,  besides  your  fees.  Herein  fail  not  and  make 
due  return.  Witness,  &c.  July  2nd,  1844."  The  other 
was  a  writ  of  ca  sa.  in  due  form,  issued  from  the  County 
Court  of  Pasquotank  against  the  plaintiff  and  two  others^ 
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on  a  judgment  recovered  in  that  Court  against  them«  by 
Joseph  Jones  for  88,  and  also  $8  45  for  costs  adjudged* 
It  bore  teste  the  1st  Monday  of  June  1844»  and  was  re« 
tamable  to  the  next  term  of  the  Courts  to  be  held  on  th# 
Ist  Monday  of  September,  1844,  and  was  issued  June  17tht 
1844.  On  the  part  of  the  defendant  evidence  waa  givea 
that  Jones'  execution  was  delivered  to  him  on  the  20th 
day  of  June,  and  that  a  man  named  John  J.  Grandy.  whq 
claimed  an  interest  in  the  other  judgment,  delivered  tho 
other  process  to  one  Hunter,  a  deputy  of  the  defendant, 
on  the  day  it  bears  date,  and  that  on  that  or  the  next  day, 
Hunter  arrested  the  plaintiflTand  committed  him  to  prison. 

The  said  Grandy  was  then  called  as  a  witness,  and  de« 
posed,  that,  in  a  few  days  after  the  plaintiff  was  arrested, 
he  heard  of  it,  and  went  to  the  gaol  and  informed  the 
plaintiff  and  one  Burgess,  who  kept  the  gaol  under  the 
defendant,  that  the  plaintiff  might  be  discharged  on  the 
payment  of  the  sheriff's  fees.  That  on  the  next  daj  ha 
called  again  at  the  prison,  and  found  the  plaintiff  still 
confined,  and  was  informed  that  the  plaintiff  was  about 
giving  bond  for  his  appearance  at  Court  under  the  insol- 
vent debtor's  act,  and  had  procured  one  person  to  agree 
to  be  his  surety  and  was  looking  out  for  another ;  and 
that  the  witness  then  directed  the  gaoler  to  take  the  boocl 
of  one  surety,  as  h('.  did  not  care  for  a  second. 

A  witness  was  then  called  for  the  plaintiff,  who  stated 
that  the  witness  Grandy  directed  the  gaoler  to  discbargq 
the  plaintiff  from  imprisonment  upon  payment  of  the 
*  fees,  and  that  he,  the  witness,  thereupon  offered,  to  pay 
them  for  the  plaintiff,  in  order  that  he  might  be  di8« 
charged ;  but  that  the  gaoler  refused  to  turn  him  out, 
until  he  could  see  the  sheriff,  because  he  said  he  had  been 
8o  instructed  by  the  defendant:  And  that  Mterw^rdft 
the  witness  and  others  became  sureties  for  tli^e  d^fei^ 
dam's  appearance  under  the  other  execution  above  fo^a^ 
iiowAt  and  the  plaintiff  wnd  let  out  of  pmo^. 
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On  the  part  of  the  plaintiff  evidence  was  further  given 
that  the  ca.  sa.  in  favor  of  Jones  was  returned  to  the  next 
Court  in  the  name  of  the  defendant  by  his  deputy  E.  H. 
Hunter  **  executed  on  Spencer  S.  Meeds  and  bond  filed 
herewith  ;**  and  that  at  Court  the  defendant  understood 
that  this  was  a  ca.  sa*  issued  on  a  judgment  rendered  on 
a  bond  taken  under  a  former  ca.  sa,  and  thereupon  altered 
the  return  by  striking  out  the  first  and  entering  "  not 
taken.** 

The  counsel  for  the  plaintiff  moved  the  Court  to  in- 
struct the  jury,  that  the  process  in  the  name  of  Pool  was 
roid  and  did  not  authorise  the  arrest  of  the  plaintiff;  or 
if  that  were  not  so»  that  it  was  illegal  to  detain  the 
prisoner  on  it,  after  the  creditor  had  directed  him  to  be 
discharged  upon  the  payment  of  fees,  and  the  offer  to  pay 
them.  The  Court  held,  that  the  process  was  valid  as  a 
ca.  sa.  and  authorised  the  arrest  and  detention  of  the 
plaintiff.  But  the  Court  further  informed  the  Jury, 
that,  whether  that  were  true  or  not,  the  other  ca.  sa. 
in  favor  of  Jones,  though  in  the  hands  of  the  defen- 
dant and  not  in  those  of  his  deputy,  Hunter,  who  made 
the  arrest,  or  known  to  him  or  the  gaoler,  yet  justified 
the  defendant  in  this  action  for  the  arrest  and  detention 
of  the  plaintiff,  until  he  gave  the  bond  for  his  appearance^ 
when  he  was  discharged  from  custody.  There  was 
a  verdict  for  the  defendant,  and  after  judgment  the. 
plaintiff  appealed. 

Hisath^  for  the  plaintiff. 
Iredettf  for  the  defendant 

RvFFiir,  C.  J.  The  judgment  must  be  affirmed,  without 
reference  to  the  point  of  the  validity  or  invalidity  of  the 
Jastlce'b  execution ;  for,  admitting  it  to  be  void,  yet  the 
other  was  a  full  authority  for  all  that  was  done,  as  the 
validity  of  that  in  not  questioned.  As  to  it,  the  objec- 
tions  are,  that  the  plaintiff  was  not  informed  that  he  was 
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arrested  on  it,  and  in  fact,  that  he  was  not,  for  it      i 
the  hands  of  the  defendant  himself  and  was  n 
known  to  the  plaintiff,  nor  to  Hanter,  who  made      i 
rest    Bat  that  is  not  at  all  material ;  for  if  the 
expressly  declare  that  he  arrests  under  an  illegal 
and  on  that  only,  yet  he  is  not  guilty  of  false  in      i 
ment,  if  he  had,  at  the  time,  a  legal  one ;  for  the      i 
ness  of  the  arrest  does  not  depend  on  what  he  «     , 
what  he  has.    State  v.  JTtrAy,  2  Ired.  201.    Stati 
rod,  6  Ired.  250.    Undoubtedly,  if  the  gaoler  h 
charged  the  plaintiff,  the  sheriff  would  have  bee 
for  an  escape  on  Jones*  execution ;  for  the  gaolei     i 
sheriff's  deputy,  and  bound  to  take  notice  of  the  ^ 
the  hands  of  his  superior,  and  a  detention  by  the     i 
is  justified,  if  one  by  the  sheriff  himself  woul     I 
been  by  the  same  process.    No  doubt  the  ca.  sa.  £     i 
County  Court  caused  the  defendant  to  order  the      i 
not  to  let  out  the  plaintiff  without  notice  to  him     i 
knew  it  was  his  duty  to  detain  him  until  he  pa 
debt  also.    It  would  have  been  more  creditable 
defendant  to  have  left  the  writ  with  the  gaoler, 
the  plaintiff  might  have  had  his  discharge  in  the 
dant*s  absence,  upon  payment  or  giving  bond, 
was  not  bound  to  do  so :  and,  in  his  own  hands,  it  j 
the  defendant's  servants  in  arresting  and  detain! 
plaintiff.    The  subsequent  alteration  of  the  return, 
very  improper,  can  make  no  difference  ;  for  it  wa     i 
after  the  plaintiff  was  let  at  large,  and  cannot  afl     I 
process,  as  an  authority  for  his  arrest  and  del    t 
while  he  was  in  prison.    To  that  purpose  it  wa    i 
cient,  whether  the  sheriff  made  a  true  or  false  ret    * 
it,  or  none  at  all. 

Fbr  Curiam.  Judgment  affir    ! 


MOSES  EDWARDS  m.  HAMPTON  SULLIVAN,  Adm*ji.  «cc. 

To  tiapeach  the  eredibility  of  m  witneM,  by  provio||r  thai  heswora  diflSsrsnUy, 
M  4o  a  particuUur  facti  oa  a  former  tria!,  it  is  uot  necessary  that  the  im« 
peachiug  witneae  ehould  be  able  to  stale  all  that  the  impeached  witneea 
thou  deposed  to:  it  is  fiufficienl,  if  he  is  able  to  prove  the  repugoaocy,  as 
U the  particolar  fact,  with  re^rd  to  which  itia  allegred  to  exist 

FfiOof  of  the  hand-wriiinf  of  a  subecribiog  witoen  to  a  deed,  who  reaides 
oat  of  the  State,  is  sufficient  proof  of  the  ezecotion  of  the  deed 

Where  a  witness  has  been  examined  on  one  side,  it  is  not  competent  for  the 
opposite  party  to  introduce  evidence  to  shew  his  bias,  feeling  or  partiality 
towards  the  penoa  introducing  him,  unless  the  witness  has  been  previously 
qnostioned  himself  as  to  that  point. 

The  cases  of  Ingram  v.  Watkintj  1  Dev.  and  Bat  442,  Selby  v.  Clark,  4 
Hawks  265,  Bethel  v.  Moore,  3  Dev.  and  Bat  311,  and  State  v.  Patter$on, 
9  I^ed.  346,  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Cumberland 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Bailby  presiding. 

This  was  an  action  of  debt  upon  a  bond  for  the  pay- 
ment of  seven  hundred  and  fifty  dollars,  dated  in  July 
1843 ;  to  which  the  defendant  pleaded  the  general  issue. 
It  was  commenced  in  the  County  Court  and  carried  by 
appeal  to  the  Superior  Court  in  which  it  was  tried  at 
Cumberland  on  the  last  circuit.  In  support  of  the  affir- 
mative of  the  issue,  the  plaintiff  called  the  subscribing 
witness;  who  testified,  that,  on  a  certain  occasion,  he  was 
riding  along  the  public  road  in  Cumberland  County,  and 
saw  the  plaintiff  and  defendant  seated  on  a  log  by  the 
road  side,  that  the  plaintiff,  on  seeing  him,  remarked  let 
us  have  a  witness,  to  which  the  defendant  assented,  and, 
after  acknowledging  the  execution  of  the  Ijond  in  ques- 
tion, handed  the  witness  a  pen  and  ink,  with  which  he 
subscribed  his  name  to  the  instrument  as  a  witness.     He 


^ 
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was  then  asked  by  the  defendant's  counsel,  whetl 
testimony  then  was  not  different  from  what  it  was 
County  Court,  to  which  he  replied  that  it  was  not 
stated  further,  on  his  cross-examination,  that  the 
dant,  Sullivan*  said  that  the  bond  was  given  fi 
plaintiff's  interest  in  his  mother's  estate,  notes  and 
things,  and  that  he  now  owned  ail  that  Ed  war 
plaintiff,  was  worth  and  would  soon  own  hiro.  Tb 
ness  stated  further,  that,  at  the  time,  there  were 
papers  lying  on  the  ground  near  the  parties.  Mac 
flicting  testimony  was  then  given  on  both  sides,  re 
to  the  band  writing  of  the  defendant  Sullivan,  ai 
character  of  the  witness  Bryant. 

On  the  part  of  the  defendant  one  Richardson  wa 
introduced,  to  prove  that  the  witness  Bryant  had 
testimony  on  the  trial  in  the  County  Court,  difiereni 
what  he  gave  on  this  trial,  but  he  was  objected  to,  be 
he  said  that  he  could  not  state  the  substance  of  al 
ant^s  testimony  on  the  former  trial.  The  Court  nev 
less  permitted  him  to  state  that  Bryant  swore  or 
trial,  that  Edwards  and  Sullivan  were  seated  nes 
root  of  a  pine,  and  had  a  jug  of  whiskey  between 
whereas  on  this  trial,  he  had  stated,  that  they 
seated  on  a  log,  and  was  silent  as  to  the  jug  of  whi 

The  defendant  next  offered  in  evidence  a  deed 
Edwards  to  him,  Sullivan,  purporting  to  have  beer 
cuted  in  May  1842,  and  to  convey,  in  consideration  i 
sum  of  five  dollars  paid,  all  Edwards'  interest  ii 
estates  of  both  his  father  and  mother.  The  deed 
offered  for  the  purpose  of  showing,  that,  at  the  da 
the  bond  sued  upon,  Edwards  was  insolvent,  and  ah 
the  purpose  of  contradicting  and  discrediting  the  wi 
Bryant.  And  the  defendant  offered  further  to  esta 
the  deed,  by  proving  the  hand  writing  of  the  subscri 
witness  thereto,  who  lived  out  of  the  State.  The  p 
tiff  objected  to  the  introduction  of  the  deed  in  evid 
at  all,  and  he  further  objected  to  its  being  received 
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proof  of  the  band  writing  of  the  sabscribing  witness,  bat 
the  Coort  over-ruled  both  objections  and  received  the 
evidence.  The  defendant  then  proposed  to  prove  by  one 
ThomaSt  that  he,  the  witness,  on  a  certain  occasion  pend- 
ing this  sait,  applied  to  the  witness  Bryant  for  some  money 
which  Bryant  owed  him,  and  that  Bryant  said,  in  reply 
to  the  application,  that  he  had  no  money  there,  but  that 
he  had  a  good  many  witness  tickets  in  this  case,  and  if 
the  suit  went  as  he  expected,  they  woald  be  fat  tickets 
for  him.  The  testimony  was  objected  to  by  the  plaintiff, 
for  the  reason,  that,  if  it  were  introduced  to  impeach  the 
witness  Bryant,  it  was  incompetent,  because  he  had  not 
been  previously  asked,  whether  he  had  made  such  a 
statement  to  the  witness,  Thomas,  but  it  was  admitted  by 
the  Court.  A  verdict  was  returned  for  the  defendant,  and 
a  new  trial  being  moved  for  and  overruled,  and  judg* 
ment  given,  the  plaintiff  appealed. 

D.  Reid,  for  the  plaintiff. 

Husted  and  W.  Winslovo^  for  the  defendant. 

Battle,  J.  It  seems  to  us  that  there  is  no  difficulty  in 
any  of  the  objections  to  testimony,  made  by  the  plaintiff, 
except  the  last.  The  first  objection  is  directly  and  fully 
answered  by  the  case  of  Ingram  v.  Watkins,  1  Dev.  & 
Bat.  Rep.  443,  where  it  was  held,  that  to  impeach  the 
credibility  of  a  witness,  by  proving  that  he  swore  differ- 
ently as  to  a  particular  fact  on  a  former  trial,  it  is  not 
necessary  that  the  impeaching  witness  should  be  able  to 
state  all  that  the  impeached  witness  then  deposed.  It  is 
sufficient,  if  he  is  able  to  prove  the  repugnancy  as  to  the 
particular  fact,  with  regard  to  which  it  is  alleged  to  exist. 

The  deed  from  Edwards  to  Sullivan  was  certainly  com- 
petent for  the  purpose  for  which  it  was  offered.  The 
witness  Bryant  had  stated,  that,  at  the  time  he  sub- 
scribed the  bond  in  question  as  a  witness,  Sullivan  told 
him  that  it  was  for  the  purchase  of  all  the  interest  of  Ed- 
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wards  in  his  mother's  estate.  The  deed  then  was  mate* 
rial  to  show  that  Edwards  had,  at  that  time,  no  such  inte- 
rest to  be  the  subject  of  a  contract,  and  also  to  show  the 
falsity  of  the  witness  Bryant  or  the  frailty  of  bis  memory. 
The  cases  of  Selby  v.  Clarke  4  Hawks  Rep.  365,  and 
Bethel  V.  Moore f  2  Dev.  and  Bat.  Rep.  311,  without  ad« 
verting  to  others,  show  that  the  proof  of  the  hand  writing 
of  the  subscribing  witness  who  lived  out  of  the  State,  was 
sufficient  proof  of  the  deed  to  justify  its  introduction. 
The  last  objection  raises  a  question  of  much  practical 
importance,  relative  to  the  manner,  in  which  a  witness 
may  be  impeached  for  a  supposed  bias  in  favour  of  one 
of  the  parties  to  a  suit.  The  question  is,  whether,  after  ^ 
a  witness  has  given  his  testimony  for  the  party  who  calls  f 
him,  another  witness  maybe  asked  by  the  adverse  party 
to  state,  whether  he  has  not  heard  the  first  witness  make 
a  statement  or  declaration  showing  bis  bias,  feeling  or 
partiality  in  favour  of  the  party,  who  has  examined  bim« 
without  having  first  asked  such  witness  whether  he  has 
made  such  statement  or  declaration.  We  think  that  this 
question  must  be  answered  in  the  negative,  both  upon  \ 
principle  and  upon  the  authority  of  adjudged  cases. 
The  only  legitimate  object  of  a  trial  is  the  ascertainment 
of  the  truth  of  the  matter  in  issue  between  the  litigating 
parties,  and  all  the  rules  which  are  or  may  be  established 
fbr  conducting  its  proeeedings,  particularly  for  the  man- 
ner  of  examining,  cross-examining,  attacking  and  sup* 
porting  witnesses,  ought  to  have  this  great  end  in  view. 
Among  these  rules,  there  is  scarcely  one,  which  requires 
to  be  settled  with  more  care,  than  that  which  is  intended 
to  regulate  the  mode  by  which  the  credibility  of  a  wit* 
ness,  either  while  under  examination  or  after  his  exami- 
nation has  closed,  may  be  impeached.  It  is  undoubtedly 
necessary  and  proper,  that  the  adverse  party  should  have 
every  fair  opportunity,  by  cross-examination  or  other- 
wise, of  testing  the  fairness  and  impartiality  of  a  witnesa 
offered  against  him,  as  well  as  of  enquiring  into  the  ex- 
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tent  and  accuracy  of  his  memory,  his  opportunities  of 
observation  and  the  respectability  of  his  character.  But 
i^uch  witness  ought,  at  the  same  time,  in  justice  both 
to  himself  and  to  the  parly  who  calls  him,  to  be  protected 
from  having  his  testimony  and  his  character  misrepre- 
sented and  misunderstood  by  the  introduction  of  evidence 
on  a  sudden  and  by  surprise,  which,  from  its  nature  he 
could  not  be  expected  to  come  prepared  to  meet,  and 
which,  had  he  been  apprised  of  it,  he  could  easily  and 
satisfactorily  have  explained.  Of  such  a  character  is 
the  evidence,  which  is  oflTered  for  the  purpose  of  showing 
by  the  statement  or  declaration  of  a  witness  made  pre- 
vious to  the  trial,  that  he  has  an  undue  leaning  towards 
the  party  who  has  called  him.  This  kind  of  testimonj 
partakes  in  many  respects  of  the  character  of  collateral 
tevidcnce.  though  from  its  bearing  directly  upon  the  cause 
in  affecting  the  credibility  of  the  witness,  it  is  exempted 
from  the  operation  of  the  rules  relative  to  testimony 
purely  collateral.  But  being  in  many  respects  collateral^ 
neither  the  witness,  nor  the  party  who  calls  him,  can  bo 
expected  to  be  prepared  to  meet  and  explain  it,  and  there- 
fore ought  not  to  be  required  to  do  so  unless  the  attention 
of  the  witness  is  drawn  to  it  by  a  question  put  directly 
for  that  purpose.  Accordingly,  wc  find  it  stated  by  all 
the  Judges  of  England  on  the  Queeu*s  trial,  2  Brod.  and 
Sing.  314,  (6  Eng  C.  L.  Rep.  130,)  that  it  is  the  usual 
practice  of  the  Courts  below,  and  a  practice  to  which 
there  is  no  exception,  that  if  it  be  intended  to  bring  the 
credit  of  a  witness  into  question  by  proof  of  any  thing 
that  he  may  have  said  or  declared,  touching  the  Gauae, 
the  witness  is  first  asked  upon  cross-examination,  whe- 
ther or  no,  he  has  said  or  declared  that  which  is  intended 
to  be  proved.  The  same  question  was  decided  by  thia 
Court  in  the  case  of  the  State  v.  Patterson^  2  Ired.  Rep. 
346.  In  that  case  the  defendant's  counsel  proposed  to 
introduce  a  witness  to  prove  that  Jacob  and  Daniel 
Cluck,  who  had  been  examined  for  the  State^had  told 
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him,  that  the  proseeutor  had  paid  them  for  comit  i 

Teaneasee  to  this  State  as  witnesses.    These  w  ! 

had  been  previonsly  asked,  on  crosspexaminatio  i 

ther  the  prosecutor  had  not  paid  them,  but  they  1  i 

been  asked  whether  they  had  so  stated  to  the  defc 
witness.    The  testimony  was  objected  to  and  rejc  \ 

the  Court.    After  his  conviction,  the  rejection 
testimony  formed  one  of  the  grounds,  on  which  th< 
dant  based  a  motion  for  a  new  trial.    But  the  mot: 
over-ruled  in  the  Court  below,  and  the  decision  v 
taiiied  on  an  appeal  to  tbis  Court    Judge  Gastov         i 
liTering  the  opinion  of  the  Court,  after  remarking 
^  the  character  of  the  testimony  and  the  purpose  foi 
it  was  properly  admissible,  to-wit,  to  impeach  th<         I 
bility  of  the  witness,  compared  it  to  the  mode  of  I 

ing  his  credibility  by  proving  inconsistent  decla         i 
as  to  his  temper,  disposition,  or  conduct,  in  relatioi 
cause  or  the  parties,  and  concluded  by  pronounc 
effect,  that  the  two  modes  were  similar,  if  not  idc 
in  character,  and  therefore  subject  to  the  same  rul         I 
the  same  effect  are  the  remarks  made  by  the  Chi         i 
TICK  in  delivering  the  opinion  of  the  Court  in  Pij 
Bond,  5  Ired.  Eq.  107.     But  it  may  be  objected, 
the  adverse  party  fail,  from  inadvertence  or  other        i 
to  put  the  preliminary  question  to  the  witness  up        i 
cross-examination,  he  will  loose  the  opportunity  ol 
ducing  testimony,  important  in  ascertaining  the  tr 
ness  of  the  witness.    To  this  it  may  be  replied,  th        I 
Court  may,  and  in  a  proper  case  undoubtedly  will,        i 

ij  him  to  recall  the  witness  for  the  purpose  of  askii       I 

necessary  question.     And  if  it  be  further  objecte        i 
the  witness  may  have  left  the  Court,  upon  the  supp« 

4  that  his  attendance  is  no  longer  necessary,  so  tl 

cannot  be  recalled,  then  it  may  be  answered,  tha 
much  better  for  the  purposes  of  justice,  that  the      i 
sight  of  the  party  should  operate  to  the  exclusion 
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impeaching  testimony,  than  that  the  witness,  who  is  pro- 
posed  to  be  impeached,  and  the  party  who  calls  him» 
sboald  be  sabjected  to  the  great  injustice,  which  would 
often  be  done,  if  evidence  of  this  sort  could  be  adduced, 
without  any  opportunity  for  explanation  being  afforded  to 
such  witness  or  party.  Indeed  if  there  were  reason  to  be- 
licTe,  that  the  witness  had  left  the  Court  by  collusion 
with  the  party,  who  has  introduced  him,  then  the  presi- 
ding  Judge  might,  and  no  doubt  would,  dispense  with  the 
preliminary  question.  In  the  case  before  us^  the  testi* 
mony,  which  we  must  suppose  was  offered  by  the  defen- 
dant to  impeach  the  credibility  of  the  witness,  Bryants 
by  showing  his  leaning  in  favour  of  the  plaintiff*  was 
received  by  the  Court,  after  objection,  without  requiring 
the  previous  question  to  be  put  to  the  witness,  which  we 
think  was  erroneous. 

For  this  error  the  judgment  must  be  reversed  and  a 
venire  de  novo  awarded. 


Fia  CviuAif.    Judgment  reversed  and  ventre  de  novo^ 
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BENJAMIN  SHERROD  t#.  BRYAN  BENNETT  &  At. 

To  take  a  eaae  oat  of  the  statate  of  limitationir  ploadod  ia  an  aetion  of  aa* 
■rnnpntf  the  promita  or  acknowledgment  most  be  an  ezprees  promiie  to 
pay  a  partioolar  earn  either  abeolately  or  conditionally ;  or  each  an  admb* 
•ion  of  facts,  as  clearly  thews,  oat  of  the  party's  own  nionth«  that  a  ear* 
tain  balance  is  due,  from  which  the  law  can  imply  an  oblifatton  and  pra« 
mise  to  pay ;  or  that  the  parties  are  yet  to  account  and  are  willing  to  ae* 
eonnt  and  pay  the  balance  then  ascertained. 

The  cases  of  Peehlet  ▼.  Mason,  3  Dey.  367,  SmaUwood  r.  SmaSieseiK,  8  Dtr. 
and  Bat  330,  and  Rainey  t.  Link,  3  Ired*  376|  cited  and  apprared. 


Appeal  from  the  Superior  Conrt  of  Law  of  Martin 
Coanty»  at  the  Spring  Term,  1848,  his  Honor  Judge 
CAtDWBLt  presiding. 

This  was  an  action  of  assumpsit  upon  a  quantum  me-^ 
ruit^  for  work  and  labor  done  by  the  plaintiff  for  the  tes« 
tator  of  the  defendants.  Fleas,  the  general  issue,  and  the 
statute  of  limitations. 

It  appeared  upon  the  trial,  that  the  plaintiff  had  lived 
with  the  defendants'  testator,  serving  him  in  the  capacity 
of  a  manager  or  overseer,  from  January  1828,  until  Jan- 
uary 1844.  The  suit  was  commenced  in  November  1849, 
and  the  plaintiff,  for  the  purpose  of  repelling  the  bar  of 
the  statute  of  limitations,  called  several  witnesses  to 
prove  acknowledgements  of  the  debt,  and  promises  to 
pay  it  by  the  testator  within  less  than  three  years  before 
the  writ  was  issued.  One  of  these  witnesses  testified  that 
a  year  or  two  before  the  testators'  death,  which  occurred 
in  August  1846,  the  testator  said  to  him,  that  the  plain* 
tiff  had  lived  with  him  a  good  long  while,  and  he  inten* 
ded  he  should  be  paid  for  his  services.  Another  witness 
stated,  that,  just  before  the  plaintiff  left  the  employment 
of  the  testator,  the  latter  told  the  witness,  that  the  plain- 
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tiff's  wages  were  not  limiterL  and  he  intended  to  make 
him  compensation  at  his,  the  testator's  death.  A  third 
witness  testified  that  the  testator  told  him,  in  the  year 
1844,  or  1845,  that  the  plaintiff  had  not  been  paid  for  his 
services,  but  he  intended  to  pay  him,  and  he  hoped,  at 
the  day  of  his  death,  the  plaintiff  would  be  satisfied. 
And  to  a  fourth  witness  he  said,  the  winter  before  his 
death,  that  the  plaintiff  had  lived  with  him  a  long  time, 
had  done  him  more  service  than  he  could  have  expected 
from  him,  and  if  he  lived,  the  plaintiff  should  be  paid. 
The  plaintiff  was  not  present  on  any  of  the  occations 
spoken  of  by  the  witnesses. 

The  defendants  insisted  that  nothing  was  proved,  which 
could  prevent  the  operation  of  the  statute  of  limitations. 
The  Court  charged  the  jury,  that  to  remove  the  bar  crea* 
ted  by  the  statute,  it  must  appear  that  the  testator  ex* 
pressly  promised  to  pay  the  plaintiff  for  his  services,  or 
made  such  an  explicit  acknowledgment  of  a  subsisting 
debt,  that  a  promise  to  pay  might  be  implied  from  it ; 
that  if  the  jury  believed  the  witnesses,  there  was  proof, 
at  least,  of  such  an  acknowledgment  of  a  subsisting 
debt,  from  which  a  promise  to  pay  might  be  implied. 
The  jury,  under  this  charge,  returned  a  verdict  for  the 
plaintiff  for  the  amount  of  his  whole  claim.  A  new  trial 
was  moved  for,  because  of  mis-direction  by  the  Court* 
which  was  refused,  and  a  judgment  rendered,  from  which 
the  defendants  appealed. 

Biggs^  for  the  plaintiff. 
Rodman^  for  the  defendants. 

Battle,  J.  We  cannot  aflirm  the  judgment  in  this 
case,  without  violating  those  salutary  principles,  which 
the  later  decisions  of  this  Court  have  established  upon 
this  subject.  In  Peebles  v.  Mason,  2  Dev.  Rep.  367,  it 
is  said  by  the  Court,  that,  to  take  a  case  out  of  the  ope- 
ration of  the  statute  of  limitations,   *<  the  promise  or 
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acknowledgment  must  be  an  express  promise  to  pay  a 
particular  sum  either  absolutely  or  conditionally;  or 
such  an  admission  of  facts,  as  clearly  shows,  out  of  the 
party's  own  mouth,  that  a  certain  balance  is  due,  from 
which  the  law  can  imply  an  obligation  and  promise 
to  pay ;  or  that  the  parties  are  yet  to  account,  and  are 
willing  to  account  and  pay  the  balance  then  ascertain- 
ed/' The  principles  thus  clearly  and  explicitly  stated 
have  been  re- asserted  and  sustained  by  the  subsequent 
cases  of  Smallwood  v.  Smallwood^  2  Dev.  and  Bat.  330, 
Rainey  v.  Link^  3  Ired.  Rep.  376,  and  perhaps  by  others. 
In  the  case  now  before  us,  the  testimony  does  not  show 
that  the  testator  acknowledged  that  any  particular  sum 
was  due  the  plaintiff;  much  less  that  he  promised  to 
pay  it.  It  contains  no  admissions  of  facts,  so  as  to  show 
out  of  the  testator's  own  mouth,  that  a  certain  balance 
was  due ;  and  there  is  not  the  slightest  intimation  that 
there  was  an  account  between  the  parties,  which  the 
testator  was  willing  to  settle,  and  to  pay  the  balance. 
His  declarations  to  every  witness,  were  vague  and  indefi* 
nite ;  and  some  of  them  are  of  such  a  character  as  iA 
leave  us  somewhat  in  doubt,  whether  he  considered  the 
plaintiff  as  having  claims  upon  his  bounty  or  his  justice. 
To  permit  such  expressions  to  repel  the  bar  of  the  stat* 
Qte,  would  be  to  let  in  all  the  evils  against  which  it  was 
intended  to  provide.  The  oases  cited  by  the  plaintiff's 
counsel  are  decisions  of  our  sister  States,  and  however  high 
may  be  the  respect,  which  we  entertain  for  the  Courts, 
which  made  them,  we  cannot  permit  them  to  over-rule, 
or  even  to  modify,  those  of  our  own  Court.  The  judg« 
ment  must  therefore  be  reversed,  and  a  venire  de  novo 
awarded. 

Per  Curiam.    Judgment  reversed  and  a  venire  de  nai)0. 
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To  render  t  therifF  liable  to  an  amercement  for  makinf^  a  falee  retom,  it 
mnet  appear  that  the  retom  if  falee  in  point  of  fact,  and  not  fabe  merely 
••  importiof  •  from  facte  truly  etated,  a  wroD|^  legal  conelneion. 

The  eeeee  of  Lemtt  y.  FrtemaUf  7  Ire.  317,  and  iUuur  ▼.  HamfUn^  7  lit. 
383|  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  WashiDgton 
Coanty,  at  the  Spring  Term»  1 848,  his  Honor  Judge  Settle 
presiding. 

This  is  an  action  of  debt  to  recover  tSOO,  as  a  penalty 
incurred  by  the  defendant  for  making  a  false  return  of  a 
writ  of  capi€u  ad  respondendum^  returnable  to  the  Supe- 
rior Court  of  Washington,  in  which  Joseph  Long  was  plain- 
tiff, and  Joshua  Long  defendant,  which  was  delivered  to 
the  defendant,  then  Sheriff  of  Martin  County.  Plea,  nil 
debet 

The  return  was  in  these  words :  '*  This  writ  came  to 
hand  on  the  22nd  of  Febuary,  1847,  during  the  term  of 
Martin  Superior  Court  of  Law,  and  from  that  day  until 
Friday,  inclusive,  of  that  Court,  I  and  my  deputies  were 
engaged,  so  that  I  could  not  serve  said  writ  on  the  defen- 
dant, who  lives  fifteen  miles  from  the  Court  House  at 
Williamston,  my  place  of  residence,  and  during  all  which 
time  I  did  not  see  the  defendant." 

On  the  part  of  the  plaintiff  evidence  was  given,  that 
Martin  was  a  large  and  populous  County,  and  that  the 
defendant  in  the  writ,  Joshua  Long,  lived  about  15  miles 
from  the  Court  House  and  in  a  part  of  the  County  in  which 
it  would  be  difficult  for  the  Sheriff  to  get  a  deputy,  but 
that  among  the  number  of  persons  attending  Martin 
Court  that  week,  it  was  highly  probable  that  he  might 
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have  procured  some  one  to  execute  the  writ  as  a  deputy. 
It  was  agreed,  that  Washington  Superior  Court  began 
on  Monday,  the  9th  of  March,  1847. 

The  Court  instructed  the  jury,  that  the  defendant  was 
bound  to  procure  and  have  at  all  times,  deputies  in  num« 
ber  sufficient,  with  himself,  to  meet  the  exigencies  of  his 
office ;  and  if  they  believed  that  the  defendant  could  have 
executed  the  writ  himself,  or  could  have  procured  any 
one  to  execute  it,  by  the  use  of  reasonable  and  proper 
diligence,  it  was  his  duty  to  do  so,  and  failing  to  do  so, 
the  return  would  be  false,  and  he  would  be  liable  in  this 
action,  notwithstanding  the  defendant  and  the  deputies 
which  he  had,  were  engaged  in  attending  the  Superior 
Court  of  Martin,  from  the  time  the  writ  came  to  his  hands 
until  it  was  too  late  to  execute  it. 

There  was  a  verdict  for  the  plaintiff*,  and  the  defendant 
moved  to  set  it  aside,  and  for  a  venire  de  novo^  for  error 
in  the  instructions  to  the  jury.  But  the  Court  refused 
the  motion  and  gave  judgment,  and  the  defendant  ap« 
pealed. 

Heathy  for  the  plaintiff! 
BiggSf  for  the  defendant. 

RvFFnr,  C.  J.  The  Act  of  Assembly  imposes  two  da« 
ties  on  sheriffs  in  respect  to  process  coming  to  their  hands* 
The  one  is,  that  they  shall  make  due  return  of  it  under 
penalty,  for  not  mining  such  return,  of  being  amerced 
f  100  by  the  Court,  on  motion,  for  the  benefit  of  the  per* 
son  grieved.  The  other  is,  that  they  shall  make  true 
return;  under  a  penalty  for  every  false  return  of  $500, 
to  be  recovered  by  action  of  debt,  one  moiety  to  the  party 
grieved,  and  the  other  to  him  who  will  sue  for  the  pen* 
alty*  Rev.  St.  c  109,  s.  18.  Upon  the  construction  of  the 
Act,  the  opinion  of  the  Court  differs  from  that  entertained 
by  his  Honor,  who  presided  at  the  trial.  The  return  may 
not  be  a  doe  return  perhaps ;  and  thus  it  may  fall  within 
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the  first  branch  of  the  statate,  for  any  thing  to  be  said  to 
the  contrary  in  this  case.  Bat  we  think  very  clearly, 
that  it  is  not  such  a  false  retam  as  is  meant  in  the  sta- 
tute, so  as  to  make  the  sheriff  incur  the  heavy  penalty 
of  8500.  To  have  that  effect  it  must  be  false  in  point  of 
fact,  and  not  false  merely  as  importing,  from  facts  truly 
stated,  a  wrong  legal  conclusion.  The  Act  was  designed 
to  punish  sheriffs  for  putting  on  process  deceptive  re- 
turns ;  such  as  mislead  the  parties  in  point  of  fact  and 
bafHe  them  in  the  execution  of  their  process.  It  may  bo 
true  in  this  case,  that  the  sheriff  would  be  liable  to  the 
action  of  the  plaintiff  in  the  writ  for  not  executing  it,  or 
for  an  amercement  for  not  making  a  proper  and  legal 
return.  But  it  does  not  appear  that  any  part  of  the  re- 
turn, as  made,  is  untrue  as  to  the  matter  of  fact  No 
evidence  was  given  of  the  number  of  the  defendant's 
deputies,  or  that  he  or  any  one  of  his  deputies  eould,  with- 
out a  dereliction  of  duties  previously  incurred  to  the 
Court,  have  gone  to  serve  this  writ  during  term  time. 
Without  such  evidence  there  is  a  presumption  in  favour 
of  the  return,  as  to  the  truth  of  the  facts  stated  in  it ;  and 
therefore  it  is  to  be  assumed,  that  the  writ  came  to  hand, 
as  stated,  that  the  term  of  the  Court  began  and  contin- 
ued, and  the  residence  of  the  defendant  in  that  suit  was, 
and  the  engagements  of  this  defendant  and  his  deputies 
were,  also  as  stated.  If  so,  the  return,  though  it  may  be 
legally  insnflScient,  is  substantially  true  in  fact,  as  what 
follows — ^  so  that  I  could  not  serve  this  writ  on  the  de«* 
fendant** — is  barely  a  conclusion  or  inference  from  the 
preceding  facts,  and  purports  only  to  be  so,  and  could  not 
deceive  the  plaintiff  as  to  the  acts  of  the  sheriff  or  with 
respect  to  his  recourse  on  him.  The  counsel  for  the 
plaintiff  supposed  the  case  to  fall  within  those  of  Lemii 
V.  Freeman^  7  Ired.  817,  and  Hauser  v.  Hampton^  7  Ired. 
833.  But  they  are  not  at  all  alike.  The  returns  in  both 
of  those  cases  were  directly  false  in  point  of  fact.  In  the 
latter  case  there  was  a  return  of  non  est  inventus,  when 


JUNB  TERM,  18418. 


«l 


Steta  V.  Whitfield. 


the  sheriff  or  his  depaty»  which  is  all  one,  had  actually 
been  in  conversation  with  the  defendant  in  his  county. 
And  in  the  former,  without  returning  the  day  of  receiir* 
ing  the  writ,  and  concluding  from  it,  that  ^s6  the  writ 
was  not  in  time  to  be  served,''  the  sheriff  took  upon  hinoh 
self  to  state  the  fact  directly  and  positively,  ^  too  lata 
to  execute,"  when  in  truth  the  writ  was  in  his  hands 
seventeen  days,  as  proved  on  the  trial.  Both  returns 
were  therefore  proved  to  be  false,  and  the  plaintiff  was 
entitled  to  recover.  Bat  here  it  is  quite  otherwise ;  for, 
as  far  as  shown  on  the  trial,  not  a  statement  in  the  re« 
tarn,  purporting  to  be  a  statement  of  a  fact,  was  in  the 
least  untrue. 

Per  CumiAM.    Judgment  reversed  and  vcmr$  de  novo 


THE  STATE  «f.  MINCHEE  WHITFIELD. 

An  indiotrntnt  for  forcible  entry  if  goed  «t  oommon  law,  wbea  it  ehaiSi 
« that  the  defendaot,  unlawfally  and  with  etrong  hand,  did  break  and 
enter  into  a  certain  hooee  of  J.  D.,  he  the  laid  J.  D.  being  then  and  there 
fa)  peaceable  and  quiet  poaeenien  of  the  tame.'' 

ThecaMOf  8taiey.Poa»k,4ln^  S03,  and  iStele ▼.  Tetetrcr,  5  If*:  459, 
cited  and  approved. . 


Appeal  from  the  Superior  C6Urt  of  LAW  of  Pe^ri^ii 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
PkAasoK  presiding. 
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The  defendant  was  convicted  upon  an  indicment,  which 
charged,  that  he  and  another  unlawfully,  forcibly,  inju- 
rioii8ly»  and  with  strong  hand,  did  break  and  enter  into  a 
certain  kitchen  of  J.  D,  he  the  said  J.  D.  being  then  and 
there  in  peaceable  and  quiet  possession  of  the  same,  and, 
having  so  as  aforesaid  broken  and  entered  into  the  said 
kitchen,  then  and  there  being  in  the  actual  possession  of 
the  said  J.  D.,  unlawfully,  forcibly,  injuriously,  and  with 
strong  hand,  did  then  and  there  continue  and  remain  for  . 
one  day,  the  said  J.  D.  being  then  and  there  actually  pre- 
sent and  forbidding  them  so  to  do.  The  indictment  con- 
cluded at  common  law ;  and,  on  motion  of  the  defendants 
counsel,  the  judgment  was  arrested  and  an  appeal  was 
taken  for  the  State. 

"Attorney  General^  for  the  State. 
E.  G.  Reade^  for  the  defendants. 

RuFFDT,  C.  J.  The  reason  for  the  motion  in  arrest  of 
judgment  is  not  stated  in  the  record,  and  the  Court  does 
not  perceive  any. 

Since  Baihursts  case^  cited  in  Siorr^scase,  8  Bur.  1698, 
and  WUsotCs  case,  8  T.  R.  357,  it  seems  to  have  been  con- 
sidered settled,  that  for  a  violent  entry  into  the  possossion 
of  the  house  of  another,  laid  to  be  done  manuforti^  an  in- 
dictment will  lie  at  common  law.  The  latter  was  a  sol- 
emn decision  on  demurrer.  In  this  State  the  doctrine  has 
been  adopted.  In  the  State  v.  Fort  and  Gause^  4  Dev.  and 
Bat.  102,  it  was,  indeed,  held,  that  the  indictment  was  not 
good,  which  charged  only  that  the  defendants  broke  the 
window  of  the  prosecutor's  hou$e,  though  laid  manuforti  ;- 
because  the  facts  themselves  only  amounted  to  a  civil 
trespass,  and  not  to  a  breach  of  the  peace,  nor  tended  di- 
rectly to  it  nor  to  the  terror  of  the  owner,  as  they  might 
do  if  the  Qwner  were  present.  But  it  was  distinctly  laid 
down,  that  **  the  violent  taking  or  withholding  of  th» 
possession  of  a  man's  house  is  a  public  offence,"  and 
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State  g>  Whitfield 

that  **  strong  hand"  is  technically  appropriate  to  desig- 
nate the  degree  of  violence  which  renders  it  so.  In  the 
language  of  Lord  Kbnyok  in  WilsorCs  case,  '*  God  forbid 
that  sach  an  act  should  not  be  an  indictable  offenceu 
The  peace  of  the  whole  country  would  be  endangered« 
if  it  were  not  so."  To  the  decision  of  this  Court,  just  citedf 
are  to  be  added  the  subsequent  cases  of  PoUok,  4  Ired* 
303,  and  Tolever^  5  Ired.  452  ;  which  are  in  point. 

After  those  cases  we  cannot  suppose  the  decision  of 
the  Superior  Court  was  made  upon  the  ground,  that  the 
act  laid  in  the  indictment  is  not  an  offence,  if  done  by  a 
stranger  and  mere  wrong-doer.  Indeed,  the  counsel  here 
takes  a  different  objection,  and  informs  us,  that  upon  that, 
the  judgment  was  arrested  by  his  Honor.  It  is,  that  it 
does  not  appear  upon  the  indictment,  that  the  defendants 
were  strangers  and  wrong-doers ;  and  therefore  they 
may  have  been  the  owners  of  the  house  and  had  the 
right  to  enter  as  they  did.  The  objection  is  founded  on 
the  passages  in  1  Hawk.  P.  C.  B.l^  c.  28,  s.  1,  and  4  Bl. 
Com.  148,  that  at  common  law  one  disseised  has  a  right 
to  enter  into  his  lands  by  force,  if  he  can  do  so  without 
commiiting  a  battery  on  the  person  in  possession.  It  is 
not  necessary  to  say  here,  how  that  is,  but  we  may  leave 
it  to  be  decided  when  the  question  shall  arise,  as  was 
done  in  Rex  v.  Wilson.  For,  admitting  that  doctrine,  the 
indictment  is  sufficient  without  a  direct  negative  aver- 
ment  that  the  defendants  had  no  title  to  the  lands.  In 
general,  negative  averments  are  not  necessary  in  plea- 
ding, unless  to  meet  some  exception  or  proviso  in  a  sta- 
tute, 1  Chit.  C.  L.  283  ;  and  Wilsoris  case  is  a  direct  au- 
thority, that  the  indictment  is  good  in  this  case  without 
it.  There  the  indictment  charged  that  the  defendants 
**  unlawfully  aud  injuriously,  and  with  strong  hand^  en- 
tered into  a  certain  mill  and  lands  and  houses,  being  in 
the  possession  of  M.  L.  4^."  without  any  other  reference 
to  the  defendant's  right ;  and  the  Court  said,  when  spea- 
king of  the  passage  in  Hawkins^^iYaX,  it  appearing  by 
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the  indietmentythat  the  defendants  unlawfully  enteredf  the 
Court  conld  not  intend,  that  they  had  any  title.  If  they 
had,  and  that  would  prevent  their  entry  upon  the  prose- 
cntor^s  possession  from  being  an  offence,  it  was  matter 
of  defence  upon  evidence  at  the  trial,  and,  as  the  case 
comes  here,  we  must  presume  they  showed  no  title ;  oth- 
erwise they  would  have  brought  up  the  question  in  a  dif- 
ferent form.  It  was  erroneous,  therefore,  to  arrest  the 
judgment ;  and  this  must  be  certified  to  the  Superior 
Court,  that  sentence  may  be  given  on  the  verdict. 

Fee  Curiam.  Ordered  accordingly. 


LUGAS  M.  SUTLIFF  m,   DAVID  LUNSFORD 

J»  a«fM bi^ni^t  U  tiie  Soprame  Court,  when  the  erm  MagOM)  ia  In  aamit. 
ting  or  rejeotiog  evidence,  the  exception  maitaet  out  the  eyidance  ileelf, 
which  WM  improperly  admitted,  or  offered  and  improperly  rejected. 

Appeal  from  the  Superior  Court  of  Law  of  Johnston 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Caldwblii  presiding. 

This  is  an  action  of  slander,  in  which  the  words  laid 
in  th^  dedajratioQ  are  **  he  has  forged  my  name  to  a 
note."*    Plea^Not  guilty. 


Satliff  V.  Lnnaford. 


The  case  states  that,  on  the  trial,  a  witness  for  the 
plaintiff  gave  evidence,  that  in  a  conversation  be- 
tween the  witness  and  the  defendant,  respecting  the 
plaintiff,  the  defendant  said  either  **  he  has  forged  my 
name  to  a  note,"  or,  '^  he  has  forged  my  name  on  a  note, 
and  has  gone  to  the  South  and  I  believe  will  not  come 
back ;"  but  whether  it  was  the  one  expresaion  or  the 
other,  the  witness  was  unable  to  say. 

The  case  farther  states,  that  the  defence  was,  that  the 
defendant  had  been  innocently  led  to  believe,  that  the 
plaintiff  had  written  the  defendant's  name  as  an  endor- 
ser of  a  note  by  one  William  Moody,  and  that  he  spoke 
the  words  while  under  a  mistake  in  that  respect.  And 
in  order  to  sustain  that  defence  a  witness  was  called, 
who  produced  the  note  alluded  to,  and  it  appeared  to 
have  been  made  by  Moody  to  a  person,  who  endorsed  it 
to  the  plaintiff,  and  it  had  on  the  back  of  it  in  writing 
the  words,  "Wm.  Moody,  David  Lunsford's  overseer." 
And  the  witness  testified,  that  the  words,  "  David  Luns- 
ford's overseer,"  were  in  the  hand- writing  of  the  plaintiff; 
and  that,  ^'  soon  after  the  endorsement  to  him,  the  plain- 
tiff, then  about  going  North,  placed  the  note  in  the  hands 
of  the  witness,  a  constable,  for  collection.  And  the 
witness  further  deposed,  that,  seeing  the  name  of  the 
defendant  on  the  note,  and  not  being  able  to  read  the 
word  **  overseer,"  he  took  out  a  warrant  against  Moody 
as  maker,  and  Lunsford  as  endorser,  and  went  to  Luns- 
ford's and  served  it  on  both  of  them  ;  and  that  he  then 
showed  the  note  to  the  defendant,  who  could  read  wri- 
ting«  but  was,  at  the  time,  very  sick  and  in  bed.  The 
counsel  for  the  defendant  then  proposed  *'  to  prove  by 
the  witness  the  conversation  that  took  place  between 
the  witness  and  the  defendant  at  that  time,"  which  was 
opposed  on  the  part  of  the  plaintiff,  and  rejected  by  the 
Court. 

The  jury  returned  a  verdict  for  the  plaintiff,  with 
9500  damages ;  and  the  defendant  moved  for  a  venire  de 
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novo  upon  the  ground,  that  the  Court  rejected  proper 
evidence ;  and,  after  a  refusal  and  judgment,  he  appealed. 

Miller^  /.  -H.  Bryan  and  W.  H.  Hayioood,  for  the 
plaintiff. 

B.  F.  MoorCf  Busbee  and  G.  W.  Hat/wood^  for  the 
defendant. 

RvFFiN,  C.  J.  The  Court  is  under  the  necessity,  though 
reluctantly,  of  affirming  the  judgment. 

It  is  easy  to  conceive,  that  the  constable  may  have 
given  to  the  defendant,  who  was  then  sick  a  bed,  and 
might  not  have  read  the  paper,  or  been  in  a  condition  to 
judge  for  himself,  such  information  as  to  the  tenor  of  the 
endorsement  and  the  hand-writing,  as  would  leave  no 
doubt  on  the  mind  of  the  defendant,  that  the  words  were 
written  by  the  plaintiff,  and  purported  to  be  an  assign- 
ment of  the  note  by  the  defendant  to  the  plaintiff.  That 
probability  is  rendered  quite  strong  by  the  circumstance 
that  the  witness  deposed,  that  he  thought  so  at  the  time 
and  took  out  the  warrant  accordingly.  If,  then,  the  de- 
fendant, under  those  circumstances,  honestly  believed  so 
from  the  declarations  of  the  plaintiff's  agent,  and,  soon 
afterwards,  before  he  was  better  informed,  or  had  the 
opportunity  of  enquiring  into  the  truth  from  the  plain- 
tifF— -then  out  of  the  State — ^he  spoke  I  the  slanderous 
words,  he  would  certainly  be  less  culpable  than  if  he 
had  framed  the  tale  of  his  own  invention,  or  even  had 
received  his  impression  from  a  source,  apparently  not 
entitled  to  so  much  confidence.  But,  admitting  all  this, 
yet  the  judgment  must  stand,  as  the  Court  cannot  pro- 
ceed on  probabilities  of  this  sort,  and  assume,  because 
the  testimony  of  the  witness  might,  that,  therefore,  it 
would,  have  been  of  that  character.  On  the  contrary 
the  presumption  of  law  is  favourable  to  the  judgment, 
that  it  is  right,  until  the  contrary  appear ;  and  it  is  in- 
cumbent on  the  appellant  to  show  affirmatively,  that 
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there  is  error.  To  do  that,  it  is  not  sufficient  to  state  in 
the  exception,  that  the  defendant  offered  to  prove  "  the 
conversation  that  took  place  between  the  witness  and 
the  defendant  at  that  time  ;*'  but  it  is  obviously  indispen- 
sable to  set  out  what  the  conversation  was,  which  it  is 
alleged,  the  Court  erred  in  rejecting.  Without  putting 
down  the  conversation  it  cannot  be  seen  that  it  was  com* 
petent  or  relevant,  or  that  a  prejudice  could  have  arisen 
to  the  defendant  by  excluding  it.  In  other  words,  when 
the  error  assigned  is  in  admitting  or  rejecting  evidence, 
the  exception  must  set  out  the  evidence  itself  which 
was  improperly  admitted,  or  offered  and  improperly  re* 
jeoted. 

Another  error  was  urged  in  the  argument,  namely,  that 
the  plaintiff's  evidence  did  not  support  the  declaration^ 
because  the  latter  alleges  substantially  a  charge  of  forg« 
ing  a  note  purporting  to  be  made  by  the  defendant, 
while  the  evidence  leaves  it  uncertain,  whether  the 
charge  was  not  one  of  forging  an  endorsement  of  a  note 
by  the  defendant :  which  is  a  different  forgery.  But,  for 
similar  reasons,  the  Court  cannot  sustain  this  objection* 
It  was  not  raised  on  the  trial.  The  exception  is  exclu- 
sively to  ruling  out  the  evidence.  The  Court  cannot 
know  but  that  much  other  evidence  was  given,  as  to  the 
speaking  of  the  words,  and  must  presume  there  was,  if 
necessary  to  support  the  verdict.  It  has  been  frequently 
decided,  that  it  is  not  necessary  to  support  the  verdict  by 
showing  a  sufficient  case  made  on  the  trial  to  justify  it; 
and  that  the  judgment  must  standi  in  respect  of  matters 
dehors  the  record,  unless  by  exception  it  appear,  that  the 
Court  erred  in  point  of  law  in  receiving  or  rejecting  evi- 
dence, or  giving  or  refusing  some  direction  to  the  jury* 

T$M  ConiAM.  Judgment  affirmedU 
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MARTIN  VroOLAUD'S  EXR'S.  m.  RANSON  WOOLARD  &  AL. 

A  CMe  was  brought  from  the  County  to  the  Superior  Court  by  eertmrmri, 

After  the  trial  of  the  itioet  io  the  Superior  Court,  the  uppeliant's  snretiea 
at  the  tame  term  soggested  his  death,  but  the  Court,  notwithataoding« 
gare  judgment  against  them  for  the  costs,  the  verdict  having  been  agaiait 
their  principal.  Held  that  the  judgment  was  right,  firtt,  beeauee  the 
sureties,  not  being  parties  to  the  suit,  had  no  right  to  roaks  the  suggestion  ; 
secondly,  because,  as  the  issues  had  just  been  tried,  it  must  be  intended,  thai 
the  death  had  taken  place  during  the  term. 
A  separate  judgment  may  be  rendered  against  the  sureties  on  an  appeal  bond« 
or  the  judgment  may  be  against  them  jointly  with  theur  principal. 


Appeal  from  the  Superior  Court  of  Law  of  Pitt 
County,  at  the  Spring  Term,  1848,  bis  Honor  Judge 
Caldwell  presiding. 

This  was  an  issue  of  Jevisavit  vel  non,  made  up  and 
tried  in  the  County  Court,  where  a  verdict  was  found  in 
favour  of  the  propounders  of  the  will.  It  was  afterwards 
carried  by  the  caveator,  Ransom  Woolard,  to  the  Supe- 
rior Court  by  a  writ  certiorari^  upon  his  entering  into 
bond  with  Thomas  Latham,  and  David  P.  Perry  as  his 
sureties.  In  the  Superior  Court,  the  issue  came  on  to  be 
tried  at  Pitt,  on  the  last  circuit,  when  the  jury,  found  a 
verdict  establishing  the  will.  Immediately  after  the  en- 
try of  the  verdict,  upon  the  record,  appears  the  following : 
**  Death  of  Ransom  Woolard,  suggested  by  Thomas  Lat- 
ham and  D.  P.  Ferry.  On  motion  judgment  against  Tho* 
mas  Latham  and  D.  P.  Perry,  obligors  in  the  certiorarihoai, 
for  the  costs  to  be  taxed  by  the  Clerk,  from  which  judg- 
ment Thomas  Latham,  and  D.  P.  Perry  pray  an  appeal 
to  the  Supreme  Court  which  is  granted."  Then  follows 
the  usual  order  fpr  certifying  the  probate  of  the  will  to 
the  County  Court,  &c. 


WooUard  «.  Woollard. 


Biggs^  for  the  plaintiffs. 

Staidy  and  /.  H.  Bryan,  for  the  defendants. 

BATTLBt  J.  We  cannot  discover  any  error  in  the  judg- 
ment  rendered  against  the  defendants  Latham  and  Perry. 
One  of  their  objections  to  it  is,  that  their  principal  was  \ 

dead  at  the  time  when  the  judgment  was  given,  and  that  { 

it  could  not  regularly  be  entered  up  instanter  upon  the 
appeal  bond,  without  making  his  personal  representative 
a  party*  .  There  are  two  decisive  answers  to  this  objec- 
tion. The  first  is,  that  we  have  no  judicial  knowledge 
that  the  principal  was  dead.  His  sureties  were  no  par* 
ties  to  the  suit,  and  had  therefore  no  right  to  suggest  his 
death,  and  the  entry  of  their  suggestion  on  the  record,  is 
a  mere  nullity.     But  if  this  were  not  so,  and  the  death  of  g 

the  principal  were  properly  brought  to  our  notice,  we  arc  1 

bound  to  assume  that  he  died  after  the  commencement  ^ 

of  the  term  at  which  the  issue  was  tried,  and  when  the  I 

suggestion  of  his  death  was  made.  Upon  no  other  sup- 
position can  the  proceeding  of  the  Court  in  trying  the 
issue,  and  ordering  the  certificate  of  the  probate  to  be 
Bent  to  the  County  Court,  be  upheld  ;  for  if  the  caveator 
died  before  the  commencement  of  tho  term^  the  verdict 
and  jadgment  were  rendered  against  a  dead  nian  and 
therefore  erroneous,  which  we  arc  not  tolprpsume.  Ano- 
ther objection  to  the  judgment  is,  that  supposing  their 
principal  died  after  the  commencenienLof  the  termj  judg- 
ment ought  to  have  been  rendered  against  him  as  well  as 
against  the  sureties  upon  tho  appeal  bound.  The  prevai- 
ling party  may  pursue  that  course  if  he  chooses,  but  it 
not  bound  to  do  so.  He  may  take  a  judgment  against 
the  principal  upon  his  liability  as  a  party  to  the  suit,  and 
then  another  and  a  separate  judgment  against  the  sure- 
ties on  the  appeal  bond.  If  he  choose  to  pursue  the  lat- 
ter coume,  the  sureties  have  thereby  no  grcaber  burth^a 
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thrown  upon  them,  and  therefore  have  no  right  to  eom* 
plain.    The  jndgmenf  moet  be  affiirmed. 

Fbe  Oubiah.  Jndgment  affirmed. 


THE  STATE  vt.  GEORGE^  A  SLAVE. 

Where  eTidsiie*  of  ineonaisUnt  itatemeDlft  of  a  wiCdoh  if  introdnoed  by'th* 
•dTene  party,  it  is  propor  to  permit  the  party,  who  eailod  the  witnoMi  to 
pfOTO  other  etatemooti  ooafonniog  to  the  teetimooy  pwtn  on  the  triaL 

And  the  witaen  attaoked  may  himeolf  be  examined  on  that  point. 

The  catee  of  Johtmu  ▼.  Pattereen,  S  Hawka  183»  StaU  «.  Ttetlly,  S  Hawka 
44a»8mUk ▼.  SmUkt  8  lie.  39, and  Suue  t.  King^  5  Iro.  203,  oitad  and 
apprared* 


Appeal  from  the  Saperi<Mr  Coort  of  Law  of  Person 
County,  at  the  Spring  Term*  1848»  his  Honor  Judge 
pBABsoy  presiding. 

The  prisoner  was  indicted  in  the  County  of  Granville  for 
the  murder  of  James  Meadows,  and  upon  his  affidavit  his 
duise  was  removed  to  the  County  of  Person,  where  it 
WW  tried  on  the  last  circuit. 

After  introducing  testimony,  to  shaw  that  the  dead 
body  of  James  Meadows  was  found  at  the  draw  bars» 
about  eighty  yards  from  his  dwelling  houses  on  a  oer* 


State  «.  66oi|«. 

*■  '  "^    ■  1^1— —■———^— 1» 

tain  morning  in  the  month  of  September  1846,  mueh  oatf 
iMrnised,  and  lacerated,  tlie  Solicitor  for  the  State  called 
as  a  witness  Seth  Meadows,  a  son  of  the  deceased*  He 
stated  that  he  was  about  nine  years  old  when  his  father 
was  killed ;  that  his  father,  his  sister  Susannah,  who  was 
about  fifteen  years  of  age,  several  other  children,  and 
himself,  lived  in  a  small  log  house,  containing  but  one 
room  with  two  doors,  one  facing  the  north  and  the  other 
the  south,  and  no  window ;  that  on  a  certain  Sunday 
night  in  the  month  of  September  1846,  his  father  and 
himself  were  sleeping  in  a  bed  near  the  north  door,  while 
his  sister  Susannah  and  the  other  children  slept  in  ano- 
ther bed  near  the  opposite  door ;  that  about  two  hours 
before  day-break,  he  was  awaked  by  the  struggles  of  his 
father,  when  he  saw  three  men  drag  him  out  of  the  bed, 
and  take  him  out  of  the  house  through  the  northern  door, 
one  having  hold  of  his  head  and  the  other  two  of  his  legs, 
and  he  thought  that  one  of  the  men  who  had  hold  of  his 
father's  legs,  was  the  prisoner,  because  he  was  yellow,  was 
built  like  him  and  was  about  his  size.  The  witness  sta- 
ted further,  that,  as  soon  as  they  got  out  of  the  door,  he 
being  much  alarmed,  went  to  the  bed  where  his  sister 
Susannah  was  sleeping  and  waked  her  up,  and  told  her 
that  some  persons  had  carried  their  father  out  of  the 
house,  when  she  made  one  of  the  other  children  get  up 
and  shut  the  door,  which  they  had  left  open.  He  stated 
iVirther  that  it  was  a  bright  moon-light  night,  and  that 
be  was  well  acquainted  widi  the  prisoner,  who  was  a 
low,  thick-set,  bright  mulatto.  The  Solicitor  then  asked 
the  witness,  if  he  told  his  sister,  when  he  went  to  her  bed 
and  waked  her  up,  who  he  thought  it  was  that  had  car- 
ried his  father  out  of  the  house  7  This  question  was 
objected  to  by  the  prisoner's  counsel,  but  the  Court  per- 
mitted the  witness  to  answer,  when  he  said  that  he  told 
his  sister  that  some  men  did  it,  but  did  not  tell  that  he 
thought  the  prisoner  was  one  of  them.  The  Solicitor 
then  asked  the  witness,  whether  he  told  his  sister  next 
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morning,  who  he  thought  one  of  them  was;  this  qaestion 
was  aJso  objected  to  by  the  prisoner's  counsel.  The  So* 
lioitor  then  remarked,  that  he  was  aware,  that  the  priso- 
ner's counsel  expected  to  prove,  that  the  witness,  although 
several  times  interrogated  upon  the  subject  before  the 
jury  of  inquest,  did  not  state,  until  after  the  prisoner  had 
been  arrested,  that  he  thought  from  the  colour  or  other 
description,  that  either  of  the  persons  was  the  prisoner ; 
but,  on  the  contrary,  had  stated  that  he  did  not  know  who 
the  persons  were.  The  prisoner's  counsel  admitted  that 
they  expected  to  make  the  proof  as  suggested  by  the 
Solicitor,  but  they  contended  that  although  they  had  the 
right  to  impeach  the  witness,  by  proving  that,  when  on 
oath  or  not  on  oath,  he  had  made  statements  different 
from  those  made  on  the  trial,  yet  that  it  was  not  compe- 
tent for  the  State  to  sustain  him  by  proving  that  when  not 
on  oath,  he  had  made  the  same  statement  as  he  had  made 
on  the  trial.  The  Court  permitted  the  question  to  be 
asked,  and  the  witness  answered,  that  about  day-break  in 
the  morning,  some  two  hours  after  his  father  had  been 
taken  out  of  the  house,  he  told  his  sister  that  two  of  the 
men  were  black  like  negroes,  and  the  other  was  a  yellow 
man  like  George,  the  prisoner.  A  similar  question  was 
permitted  to  be  asked,  after  objection,  whether  the  wit- 
ness had  told  one  William  Philpot,  the  next  morning, 
who  he  thought  it  was ;  and  Philpot  was  then  introduced, 
and  permitted  to  state,  after  objection,  that  the  witness, 
Seth  Meadows,  had  told  him,  on  the  morning  the  dead 
body  was  found,  that  one  of  the  persons,  who  committed 
the  act,  was  yellow  like  George,  the  prisoner. 

The  prisoner's  counsel  then  introduced  witnesses,  who 
stated  that  when  the  witness,  Seth  Meadows,  was  under  ex* 
amination  before  the  jury  of  inquest,  he  was  asked  several 
times,  whether  he  knew,  who  took  his  father  out  of  the 
house,  to  which  he  replied,  that  he  did  not.  They  stated 
farther  that  he  persisted  in  this  answer,  until,  after  the 
prisoner  was  arrested  the  next  day,  and  that  he  then  sta- 
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ted  to  the  jary  on  oath,  that  one  of  the  persons  was  yel« 
low»  and  that  from  his  colour,  baildy  and  height,  he  took 
him  to  be  George,  the  prisoner. 

The  jury  retomed  a  verdict  of  guilty.  A  motion  for  a 
new  trial  was  made  upon  the  ground,  that  the  Court  had 
received  improper  testimony,  but  it  was  over-ruled  by  the 
Court.  A  motion  in  arrest  of  judgment  was  then  made 
"because  the  certificate  of  the  Clerk  of  the  Supe- 
rior Court  of  Law,  in  and  for,  the  County  of  Granville,  a& 
ter  the  transcript  had  been  sent  to  this  (Person)  Court^ 
and  during  the  term  of  this  Court,  and  after  verdict,  was 
altered  by  the  Clerk  of  the  Superior  Court  of  Law,  in  and 
for,  the  County  of  Granville,  under  his  hand  and  seal  of 
Baid  Courts  at  the  Court  House  in  Roj^boro*  in  Person 
CoLiDty,  so  ail  to  make  it  read  •*  Clerk  of  the  Superior 
Court  of  Law/'  instead  of  "Clerk  of  the  Superior  Court,  n 

&c»"    This  motion  was  also  over-ruled,  and  sentenee  of  \ 

death  proTiounoed,  from  which  the  prisoner  appealed.  ^ 

Atiomcif  General,  for  the  State. 

iJ*  G.  lieade  and  Gilliam,  for  the  defendant* 


Battle,  J.  The  objections  to  the  admission  of  testi- 
mony* made  by  the  prisoner  on  the  trial,  raise  two  ques* 
tions  for  onr  Gonsideration,  of  which,  one  is  subordinate 
to  the  other-  The  first  and  main  question  is,  whether, 
when  a  witness  Is  sought  to  be  impt^ached  by  proof  of 
former  statemeotSi  Inconsistent  with  his  testimony  on  the 
trial,  it  is  competent  for  the  party  or  prosecutor  who  haa 
introduced  himp  to  prove  other  consistent  statements  for 
the  purpose  of  corroborating  him.  Upon  this  question, 
the  English  authorities  are  conflicting,  and  it  is  very  diffi* 
ealt.  If  not  impossible,  to  reconcile  them.  Hawk,  0, 
ch.  46,  sec.  46,  and  Gilbert  in  his  treatise  on  eutVenee, 
]  50,  (4th  Ed,)  followed  by  MacNally,  I  Voh  378,  and  thd 
cose  of  Luiirdl  v,  Regnell^  1  Mod.  Rep>  i^84,  support  tho 
at&rmativc^  while  Judge  BiLLER  ia  his  Nid  PHm  394, 
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doubts  of,  and  in  Parker's  case^  S  Doag.  Rep.  349«  (90 
£ng.  C.  L.  Rep;  95,)  dissents  from  the  position,  and  de» 
dares  for  the  negative  ;  in  which  it  is  said  that  he  has 
the  sanction  of  the  great  names  of  Lords  Redbsdals  and 
Eiooir.  The  modern  writers  on  the  subject  of  evidence, 
in  this  conflict  of  authorities,  have  endeavored  to  effect 
a  compromise  by  laying  it  down  as  a  rule,  that,  when  the 
counsel  of  the  opposite  party  imputes  a  design  in  the 
witness  to  misrepresent,  from  some  motive  of  interest  or 
friendship,  it  may,  in  order  to  repel  such  imputation,  be 
proper  to  show  that  the  witness  made  a  similar  statement 
at  a  time  when  the  supposed  motive  did  not  exist,  or 
when  motives  of  interest  would  have  prompted  him  to 
make  a  different  statement  of  facts.  1  PkU.  en  Ev.  209. 
Jioscoe*s  Crim  Ev.  142.  But  however  it  maybe  in 
England,  we  consider  it  settled  in  this  State,  that  such 
confirmatory  testimony  is  admissible.  In  the  case  of 
Johnson  V.  Patterson.  2  Hawks  Rep.  183,  Chief  Justice 
TATLoa  declared,  that,  where  evidence  of  inconsistent 
statements  of  a  witness  is  introduced  by  the  adverse 
party,  it  is  proper  to  permit  the  party  who  called  the 
witness,  to  prove  other  statements  conforming  to  the  tes- 
timony given  on  the  trial ;  and  in  support  of  this  he 
relied  upon  the  authority  of  QUbert.  In  the  Stale  v. 
7\ot<ty,  d  Hawks  Rep.  449,  the  Court  extended  the  rule, 
and  held  that,  in  all  cases  where  the  credibility  of  the 
witness  is  attacked,  from  the  nature  of  his  evidence,  from 
Us  situation,  or  from  imputations  directed  against  him 
in  cross-examination,  confirmatory  evidence  of  this  kind 
is  admissible.  In  neither  of  these  cases  is  the  distinction, 
taken  in  Phillip*s  and  Boscoe^  adverted  to ;  and  we  think 
that  it  is  a  distinction,  which  applies  more  properly  to 
the  weight  than  to  the  competency  of  the  testimony.  No 
objection  was  made  on  the  trial,  and  none  is  insisted  on 
in  the  argument  here,  to  the  time  when  the.  testimony 
was  offered.  As  soon  as  the  prisoner's  counsel  announced 
their  intention  to  introduce  the  discrediting  testimony,  it 
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became  proper  to  bring  forward  the  confirmatory  evi- 
dence. But  if  it  bad  been  improper  then,  it  was  made 
competent  afterwards  by  the  introduction  on  the  part  of 
the  prisoner  of  the  impeaching  testimony.  Smith  v. 
Smitht  8  Ired*  Rep.  29.  Upon  the  main  question  of  evi* 
dence  then,  wb  all  agree  in  opinion,  with  the  Judge  in  the 
Court  below. 

The  subordinate  question  is,  whether  such  confirmatory  - 
testimony  can  be  given  by  the  impeached  witness  himself» 
that  is,  can  he  testify  to  his  own  former  declaration,  consis- 
tent  with  his  testimony  given  on  the  trial.  The  majo- 
rity of  us,  Nash,  J.  difsent.f  hold,  that  he  can,  and  we  so 
hold,  because  we  are  unable  to  discover  any  principal,  by 
which  the  testimony  can  be  excluded.  We  have  all  just 
agreed  that  the  question  is  a  proper  one  to  be  asked  of 
some  witness,  and  why  may  it  not  be  answered  hy  any  wit* 
ness,  who  is  not  forbidden  to  answer  it  on  any  one  or  more 
of  the  grounds  of  objection  to  the  competency  of  wit* 
nesses?  These  grounds — and  they  are  said  by  the  high* 
est  authority  to  be  the  only  grounds — are  want  of  rea* 
son,  defect  of  religious  belief,  infamy,  and  interest. 
Lawbence,  Justice,  in  Jordaine  v.  Lashbrook,  7  Term 
Rep.  610,  1  Phill  on  Ev.  18.  The  witness  here  is  ob- 
noxious to  none  of  these  objections.  The  testimony,  it 
18  true,  18  obviously  of  so  weak  and  unsatisfactory  a 
character,  that  we  are  surprised  it  was  offered  ;  but  hav- 
ing been  offered,  and  being  of  a  kind  proper  in  itself,  and 
sworn  to  by  a  witness  competent  to  testify  in  the  causey 
we  can  perceive  no  reason  why  it  should  havckbeen  oc- 
cluded. 

There  is  certainly  no  pretence  for  arresting  the  judg« 
ment  for  the  cause  assigned.  The  transcript  of  the  record 
is  duly  certified  to  us,  and  it  is  now  perfect,  and  we  can- 
not enquire  how  it  became  so*  State  v.  Kinfi^.  5  Ired.  Rep. 
203.  Besides  a  judgment  can  be  arrested  only  for  errom 
or  defects,  apparent  on  the  record,  but  not  for  such  a8 
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require  to  be  brought  to  the  notice  of  the  Court  by  proof 
aliunde. 

It  must  be  certified  to  the  Court  below,  that  there  is 
no  error  in  the  record. 

Pn  Ci/KiAM.  Ordered  accordingly. 


Til£  STATE  v.  JOHN,  A  SLAVE. 

la  a  eiM  of  homicide,  te«timoiiy  to  prove  that  the  priioiier'e  wife  had  been 
inUie  habit  of  adultery  with  the  deceaaed»  not  that  he  cau|rbt  them  in  the 
aet  of  adultery  ^t  the  time  of  the  homicide,  is  not  admiMible,  beeauoe, 
if  admitted,  it  doee  not  extonnate  the  offence  from  murder  tomanelanchtorw 

Nothing  boi  finding  a  man  in  tba  very  act  can  mitigato  the  hamieida  fron 
nardar  to  manelaughtor. 

Voluntary  dmnkenneM  will  not  excnee  a  crime,  committed  by  a  man,  other- 
wiee  lane,  while  acting  under  its  influence. 

It  b  not  ortor  to  poll  the  jury,  and  when  each  juror  agrew  to  the  tame  Ter- 
dtct«  to  eotoi  it  at  the  ?erdict  of  the  whole  jaiy. 


Appeal  from  the  Superior  Court  of  Law  of  Craven 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge  Dick 
presiding. 

The  prisoner  was  indicted  for  the  murder  of  Ben 
Shipman,  a  slave,  and  was  tried  at  Craven  on  the  last 
cirooit. 
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The  Solicitor  for  the  State  examined  first  a  negro 
woman  slave,  named  Flora.  She  stated  that  she  was  the 
wife  of  the  prisoner,  and  had  been  so  for  about  six  years ; 
that  the  prisoner,  although  a  slave,  was  permitted  to  keep 
house,  and  she  was  permitted  to  live  with  him ;  that  she 
and  the  prisoner  had  frequent  quarrels,  and  sometimes 
separated  and  came  together  again ;  that,  some  three  or 
four  days  before  the  homicide,  the  prisoner,  complaining 
that  his  dinner  was  not  properly  prepared,  got  angry,  and 
gave  her  a  whipping,  and  turned  her  out  of  his  house, 
saying  that  she  should  not  live  with  him  any  longer ; 
that  she  then  went  to  live  with  her  mother ;  that  about 
10  o'clock  of  the  night  of  the  homicide,  and  about  half  aa 
hour  before  it  was  committed,  the  prisoner  came  to  her 
mother's  house  and  told  her,  the  witness,  that  he  intended 
to  kill  Ben  Shipman  the  first  time  he  saw  him,  that  at 
the  request  of  her  mother,  she,  and  her  sister  Sophia,  a 
little  girl  about  ten  years  of  age,  went  to  the  house  of 
Ben  Shipman,  which  was  about  ten  steps  distant  from 
her  mother's,  and  which  they  found  open  with  a  good 
fire-light  in  it ;  but  Ben  was  not  at  home ;  that  they  sat 
down  by  the  fire-light  and  commenced  sewing;  that 
shortly  after  Ben  came  in,  when  she  told  him  of  the  pri- 
soner's threat  against  him ;  that  Ben  then  shut  the  door 
and  locked  it  and  went  into  an  adjoining  room,  and 
lay  down  on  a  mattrass,  leaving  her  and  her  sister  Sophia 
sewing  by  the  fire-light;  that  shortly  afterwards  the 
prisoner  came  to  the  door  and  knocked,  when  she  asked 
"who  was  there,"  to  which  he  replied  **a  person;^ 
she  asked  what  the  person  wanted,  to  which  he  replied 
^  open  the  door  or  I  will  break  it  down  ;"  that  he  there- 
upon did  break  it  down,  and  came  in  and  walked  up  to 
the  deceased  and  knocked  him  down  with  a  piece  of  iron 
which  he  held  in  his  hand ;  that  he  struck  the  deceased 
several  times  while  on  the  floor ;  that  she  became  much 
alarmed  and  ran  to  call  her  brother  from  her  mother'li 
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house,  and  that  her  brother  came  immediately  and  got 
the  prisoner  oat  of  the  house  of  the  deceased. 

Sophia  and  several  other  witnesses  were  then  exam- 
ined  for  the  State,  as  to  the  circumstances  attending  the 
homicide,  but  the  testimony  did  not  materially  vary  the 
case  made  by  the  statement  of  the  first  witness*  From 
their  examination  it  appeared,  that  the  piece  of  iron, 
with  which  the  blows  were  inflicted,  was  about  the 
size  of  a  man's  thumb,  and  from  a  foot  to  eighteen  inches 
long,  and  that  Ben  died  that  night  from  the  effect  of  the 
blows. 

The  prisoner*s  counsel  then  announced  the  grounds  of 
the  defence : 

First — ^Tbat  at  the  time  the  homicide  was  committed, 
the  prisoner  was  laboring  under  mental  alienation,  to 
such  an  extent  as  to  render  him  incapable  of  committing 
a  crime. 

Secondly — ^That  there  had  been,  and  was,  anjadulter- 
ous  intercourse  carried  on  between  Flora,  the  wife  of  the 
prisoner,  and  the  deceased,  which  would  extenuate  the 
offence  to  manslaughter. 

Thirdly — That  the  prisoner  was  drunk  when  the  homi- 
cide was  committed,  and  that  it  was  proper  for  the  jury 
to  take  his  intoxication  into  consideration,  as  a  circum- 
stance to  show  that  the  act  was  not  premeditated* 

To  show  the  prisoner's  insanity  and  drunkenness,  his 
counsel  called  several  witnesses,  among  whom  were 
slaves  Hardy  and  Dausey.  Hardy  stated  that  he  had 
been  acquainted  with  the  prisoner  seven  or  eight  years ; 
that  the  prisoner  was  a  house  painter,  and  he  had  worked 
with  him  about  two  years ;  that  during  that  time  the 
prisoner  was  in  the  habit  of  talking  to  himself,  and  fre- 
quently swearing  as  if  he  were  angry ;  that  he  had  seen 
ihe  prisoner  throw  down  and  spill  his  bucket  of  paint» 
and  heard  him  the  next  day  enquire  what  had  become  of 
it ;  that  sometimes  when  he  and  the  prisoner  were  at 
work  on  different  parts  of  a  house,  he,  the  witness^  would 
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think  from  the  loud  talk  and  swearing  of  the  prisoner» 
that  he  was  quarrelling  with  some  person  present,  but, 
on  enquiring,  the  prisoner  would  tell  him  that  he  was 
talking  to  himself.  This  witness  testified  further,  that 
he  saw  the  prisoner  at  about  half-past  10  o'clock  of  the 
night  when  the  homicide  was  committed ;  and  that  the 
prisoner  was  then  so  drunk,  that  he  had  to  keep  himself 
steady  by  holding  on  to  the  fence ;  that  he  seemed  to  be 
crazy  and  not  in  his  right  mind,  and  that  he  had  no  wea- 
pon, so  far  as  the  witness  saw.  Dausey  testified,  that 
he  saw  the  prisoner  about  9  o'clock  of  the  night  of  the 
homicide ;  that  he  was  talking  to  himself  and  seemed 
angry,  and  at  times  talked  foolishly ;  that  he  seemed  to 
be  much  enraged,  and  said  he  would  have  his  wife  out 
of  Ben's  house,  towards  which  he  was  then  going.  Se- 
veral witnesses  were  then  called  on  the  part  of  the 
State,  for  the  purpose  of  showing  that  the  prisoner  was 
not  insane. 

The  prisoner's  counsel  then  proposed  to  prove  that  an 
adulterous  intercourse  had  been  carried  on  for  some  time 
preceding  the  homicide,  between  the  deceased  and  Flora, 
the  wife  of  the  prisoner,  and  insisted,  that  a  knowledge, 
or  belief,  of  such  adulterous  intercourse  by  the  prisoner, 
would  mitigate  his  crime  from  murder  to  manslaughter. 
The  Court  rejected  the  evidence.  The  prisoner's  counsel 
then  proposed  to  prove  by  the  declarations  of  the  priso- 
ner, made  some  time  before  the  homicide,  as  well  as  by 
declarations  made  on  the  night  of  the  homicide,  that  the 
prisoner  was  labouring  under  monomania  on  the  subject 
of  the  adultery  of  his  wife  with  the  deceased.  The 
Court  rejected  the  declarations  of  the  prisoner  made 
some  time  before  the  homicide,  but  admitted  those  made 
on  the  night  of  the  homicide  and  before  it  took  place, 
to  show  the  state  of  the  mind  of  the  prisoner.  The 
witness  Dausey  was  then  examined  as  to  those  declara- 
tions and  gave  the  same  account,  as  is  contained  in  his 
testimony  above  stated. 
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The  Court  charged  the  jary,  that  if  the  facts  and  evh 
cnrostances  testified  by  the  witnesses  were  believed  and 
satisfied  them  beyond  a  reasonable  doubt  that  the  prisoner 
slew  the  deceased,  then  the  prisoner  was  goilty  of  murder, 
provided  he  was  sane  at  the  time,  when  he  eommitted 
the  act ;  and  that  the  law  presumed  erery  man  to  be  sane, 
until  the  contrary  was  proved;  that,  to  establish  a  de- 
fence on  the  ground  of  insanity,  it  must  be  clearly  proved, 
that,  at  the  time  of  committing  the  act,  the  party  accused 
was  labouring  under  such  a  defect  of  reason  from  dis- 
ease of  the  mind  as  not  to  have  known  the  nature  and 
quality  of  the  act  be  was  doing;  or,  if  he  did  know  it,  that 
he  did  not  know  that  he  was  doing  wrong.  The  Court 
instructed  the  jury  further,  that  voluntary  drunkenness 
would  not  extenuate  a  crime,  and  that  therefore  the  fact 
of  the  prisoner's  being  drunk,a  short  time  before  the  homi. 
cide  was  committed,  would  not  lessen  his  guilt,  if  they  be- 
lieved that  he  was  sane  before  he  became  drunk. 

The  jury  having  retired  under  the  charge  of  the  presi- 
ding Judge  to  consider  of  their  verdict,  returned  into  open 
Court  to  deliver  it,  whereupon,  on  motion  of  the  priso* 
.ner's  counsel,  the  Court  ordered  that  the  jury  should  be 
polled,  and  that  each  juror  of  the  panel  should  answer 
for  himself  what  was  his  verdict  in  this  prosecution,  and 
the  jurors  of  the  jury  aforesaid,  having  been  polled  and 
called  separately  and  individually,  did  each  and  severally 
upon  their  oath  say  that  the  prisoner  was  guilty  of  the 
felony  and  murder  in  manner  and  form  as  charged  upon 
him  in  the  bill  of  indictment. 

The  prisoner's  counsel  moved  for  a  new  trial — 

1st  Because  the  Court  rejected  the  evidence  offered 
to  prove  the  adultery  of  the  prisoner's  wife  with  the 
deceased. 

2nd.  For  misdirection  of  the  Court  on  the  subject  of 
drunkenness. 

3r4t  Because  the  Court  rejected  a  part  of  the  evi- 
dence tending  to  show,  that  the  prisoner  was  labouring 
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under  monomania  on  the  subject  of  his  wife^s  adaltery 
with  the  deceased. 

The  motion  for  a  new  trial  was  over-roled  by  the 
Conrt,  whereupon  the  counsel  moved  in  arrest  of  the 
judgment  for  a  defect  on  the  face  of  the  bill  of  indicts 
ment  This  motion  was  also  over^ruled  and  sentence  of 
death  pronounced,  from  which  the  prisoner  appealed. 

Attorney  General^  for  the  State. 
/.  H.  Bryaiu  for  the  defendant. 

Battle,  J.  We  have  considered  the  questions,  presented 
by  the  counsel  for  the  prisoner  in  his  bill  of  exceptions,  with 
all  that  care  and  anxiety  for  a  right  decision,  which  their 
importance  both  to  the  prisoner  and  to  the  State  impera- 
tively demanded.  We  have  nevertheless  been  unable  to 
find  in  the  errors  assigned,  any  thing  of  which  the  priso« 
ner  has  a  right  to  complain.  The  first  exception  is,  that 
the  Court  erred  in  rejecting  "the  evidence  ofiered  to  prove 
the  adultery  of  the  prisoner's  wife  with  the  deceased." 
This  testimony  was  offered  to  prove,  not  that  the  de- 
ceased was  found  by  the  prisoner  in  the  act  of  adultery 
with  his  wife,  at  the  time  when  the  homicide  was  com- 
mitted,  but  that  "  an  adalterous  intercourse  had  been,  for 
some  time  preceding  the  homicide,  carried  on  between 
them ;''  and  the  counsel  insisted  that  a  knowledge,  or 
even  belief,  of  such  adulterous  intercourse,  by  the  priso- 
ner, would  mitigate  the  crime  from  murder  to  manslaugh- 
ter. No  authority  has  been  produced  in  support  of  this 
position,  and  so  far  as  we  can  learn,  all  the  authorities  are 
directly  against  it.  Hale^  Foster^  East  and  RusselU  all 
agpree  in  stating,  that,  to  extenuate  the  offence;,  the  bus* 
band  must  find  the  deceased  in  the  very  act  of  adultery 
with  his  wife.  And  so  it  must  be  upon  principle. 
The  law  extends  its  indulgence  to  a  transport  of  pas* 
sion  justly  excited,  and  acting  before  reason  has  ttme 
to  subdue  it,  but  not  to  a  settled ,  purpose  of  ven- 
geance, no  matter  how  great  the  injury,  or  gross  the 
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inralt,  which  first  gave  it  origin.  A  belie^nay.  a 
knowledge,  by  the  prisoner,  that  the  deceased  had  been 
carrying  on  an  adulterous  intercourse  with  his  wife,  can- 
not change  the  character  of  the  homicide.  The  law  on 
this  subject  is  laid  down  with  much  clearness  and  force 
by  Fatter  in  his  Crown  Law^  296^  and  with  him  all  the 
other  writers  substantially  agree.  **  A  husband  finding  a 
man  in  the  act  of  adultery  with  his  wife»  and  in  the  first 
transport  of  passion  killeth  him ;  this  is  no  more  than 
manslaughter.  But  had  he  killed  the  adulterer  delibe* 
rately  and  upon  revenge*  after  the  fact  and  suficieni 
cooling  timet  it  had  been  undoubtedly  murder.  For  let 
it  be  observed,  that  in  all  possible  cases  deliberate  homi- 
cide, upon  a  principle  of  revenge,  is  murder.**  As  then 
the  evidence,  which  was  offered  to  show  the  adulterous 
intercourse  between  the  prisoner's  wife  and  the  deceased, 
could  not,  if  received,  have  changed  the  nature  of  the 
offence,  the  Court  did  not  err  in  rejecting  it.  But  it  is 
argued  here,  that  the  prisoner  had  just  reasons  for  be- 
lieving that  the  deceased  was  engaged  in  the  act  of  adul- 
tery with  his  wife,  at  the  very  time  when  he  broke  into 
the  house  of  the  deceased  and  killed  him.  It  may  well 
be  doubted,  whether  the  testimony  given  on  the  trial 
supports  this  view  of  the  case,  but  if  it  were  admitted 
that  it  did,  it  could  be  of  no  avail  to  the  prisoner.  It  is 
the  sudden  fury  excited  by  finding  a  man  in  the  very  act 
of  shame  with  his  wife,  which  mitigates  the  offence  of 
the  husband,  who  kills  his  wrongdoer  at  the  instant ; 
but  to  the  offence  of  one,  who  kills  upon  passion,  excited 
by  a  less  cause — by  a  mere  belief  of  the  act — ^the  law 
allows  of  no  mitigation. 

The  second  exception  is  "  for  misdirection  of  the  Court 
on  the  subject  of  drunkenness."  All  the  v^iters  on  the 
criminal  law  from  the  most  ancient  to  the  most  recent, 
so  far  as  we  are  aware,  declare  that  voluntary  drunken- 
ness will  not  excuse  a  crime  committed  by  a  man,  other- 
wise sane,  whilst  acting  under  its  influence.    Even  the  ca- 
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ses  relied  upon  by  the  coansel  for  the  prisoner,  Rex  v.  ilfea- 
kin,  7  Gar.  and  Payne  297,  (32  Eng.  C.  L.  Rep.  514,)  Rex 
y.  7^omfl»,Ibid,  817  and  750.  1  Russ.  an  CrimeSfS,  all 
acknowledge  the  general  rule,  bnt  they  say,  that,  when  a 
legal  provocation  is  proved,into3dcation  maybe  taken  into 
consideration  to  ascertain  whether  the  slayer  acted  from 
malice  or  from  sadden  passion,  excited  by  the  provocation. 
Whether  the  distinction  is  a  proper  one  or  not,  we  do  not 
pretend  to  say.  It  has  been  doubted  in  England,  Rex  v. 
Carroll,  7  Car.  and  Payne  145  (32  Eng.  C.  L.  Rep.  417) 
and  it  is  a  dangerous  one  and  ought  to  be  received  with 
great  caution.  But  whether  admitted  or  not,  it  has  no 
bearing  upon  the  present  case.  There  is  not  a  particle 
of  testimony  to  show,  that  the  prisoner  was  acting,  or  caa 
be  supposed  to  have  been  acting,  under  a  legal  provoca- 
tion ;  and  there  was  therefore  no  cause  for  the  applica- 
tion of  the  principle,  for  which  the  counsel  contends. 

The  third  exception  is,  **  because  the  Court  rejected  a 
part  of  the  evidence,  tending  to  show  that  the  prisoner 
was  labouring  under  monomania  on  the  subject  of  his 
wife*s  adultery  with  the  deceased.''  The  testimony  offered 
and  rejected  was ''  the  declarations  of  the  prisoner  made 
some  time  before  the  homicide.**  We  are  not  sure  that 
we  correctly  understand  this  exception  in  the  connection 
in  which  it  was  made.  One  of  the  grounds,  of  defence* 
taken  by  the  prisoner,  was,  that  he  was  insane  at  the 
timet  when  he  committed  the  homicide,  and,  so  far  as  we 
can  discover,  he  was  allowed  to  introduce  all  the  teati* 
mony  in  his  power  to  sustain  it.  Of  that  and  of  the  ohargo 
of  the  Judge  in  relation  to  it  no  complaint  is,  or  can  be 
made,  by  the  prisoner.  Monomania  is  one  among  the  va- 
rious forms  of  insanity ;  it  is  a  partial  insanity  upon  one 
particular  subject.  As  a  species  of  insanity,  it  was  com* 
petent  for  the  prisoner  to  have  proved  it,  and  be  was  not 
restricted  in  his  proof  of  it,  so  long  as  he  insisted  on  it 
under  the  defence  of  insanity.  It  was  not  until  after  he 
bed  closed  his  testimony  on  that  subject,  and  aLK>  on  the 
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sobject  of  dranke&ness,  that  he  offered  the  testimoay 
vhich  was  rejected.  We  do  not  well  see  how  the  one 
coald  be  separated  from  the  other.  The  declarations  too. 
what  were  they  ?  Were  they  statements  of  facts  by  the 
prisoner  offered  as  evidence  of  those  facts  ?  If  so,  they 
were  clearly  inadmissible.  Were  they  wild,  incoherent, 
and  disjointed  exclamations  in  relation  to  his  wife's  adnU 
tery,  evincing  that  they  proceeded  from  an  unsound 
mind  7  If  so,  the  prisoner  should  have  offered  them  as 
proof  under  his  dcfenc6  of  insanity,  and  they  would 
doubtless  have  been  received.  If  we  are  to  judge  of 
their  nature  from  the  declarations,  which  were  received, 
as  having  been  made  on  the  night  of  the  homicide*  and 
proved  by  the  witness  Dausey,  then  they  ought  to  have 
been  rejected  as  the  mere  idle  ravings  of  a  drunken  man. 
Our  difficulty  in  understanding  the  exception  is  still  fur* 
ther  increased,  by  the  apparently  inconsistent  grounds  of 
defence  assumed  for  the  prisoner.  One  ground,  which 
we  have  already  considered,  is  that  his  wife  was  actually 
guilty  of  adultery  with  the  deceased.  Now  if  by  mono* 
mania  on  that  subject  is  meant,  that  the  prisoner  was 
labouring  under  mental  delusion  that  his  wife  was  guilty, 
when  in  truth  she  was  innocent,  then  the  fact  of  her  inno- 
cence is  directly  opposed  to  what  Vas  asserted  and  offered 
to  be  proved  by  the  prisoner's  counsel.  But  if  the  priso- 
ner*3  wife  was  guilty,  and  the  insane  delusion  of  his  mind 
was,  that  he  had  the  right  to  kill  her  paramour,  then 
it  would  raise  a  most  important  and  interesting  question, 
whether  insanity  to  that  extent  only  would  render  him 
irresponsible  for  crime.  It  seems  to  be  settled  by  the 
highest  authority  in  England,  that  it  would  not.  Stark,  on 
iton  compos.  06.  Note  to  Regina  v.  nigginson^  1  Ciar. 
and  Kir.  and  47  Eng.  G.  L.  Rep.  130.  But  we  do  not 
wish  to  express  an  opinion  upon  it,  until  the  question  is 
brought  directly  before  us.  In  this  case  we  are  com* 
polled  to  decide  against  the  prisoner,  because  be  has  not 
shown  us,  that  he  has  been  deprived  of  any  benefit  or  ad« 
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vantagOy  to  which  by  law  he  was  entitled*    An  excep- 
tion has  been  taken  here  to  the  manner  in  which  the 
verdict  was  rendered  against  the  prisoner.    It  is  conten* 
dedy  that  the  verdict  is  a  nallity,  because  it  was  rendered 
by  each  juror  severally,  instead  of  by  the  whole  jointly. 
We  think  that  exception  is  not  sustainable.    The  jury 
retired  together,  consulted  together,  came  into  Court  to- 
gether, to  render  their  verdict  jointly.    At  the  instance 
of  the  prisoner's  counsel,  they  were  polled  and  each  was 
called  upon  to  say  for  himself, whether  he  found  the  prisoner 
guilty  or  not  guilty.    Each  answered  for  himself,  that 
he  found  him  guilty.    Surely  such  finding  of  each  con^ 
stituent  member  of  the  whole  body,  is  in  fact  and  inlaw 
the  verdict  of  the  jury,  just  as  much  as  if  they  had  re- 
turned their  verdict  in  the  .  usual  manner  through  their 
foreman,  and  had  then  been  polled  and  had  spoken  each  for 
himself.    The  cases  cited  by  the  counsel,  Blackley  v. 
SheldoUf  7  John.  Rep.  82,  and  Watts  v.  Brains,  Cro.  Eliz. 
778,  only  show  that  after  the  verdict  is  received,  but  be- 
fore it  is  recorded,  the  jury  may,  if  the  Court  please,  be 
examined  by  the  j)o//,  and  then  either  of  the  jurors  may 
disagree  to  the  verdict.    But  here  neither  of  them  did 
disagree,  and  when  the  verdict  was  received  and  recor- 
ded, it  became  the  joint  verdict  of  the  whole  jury.    In- 
deed, the  verdict  might  have  been,  and  should  have  been, 
entered  in  the  usual  form,  without  stating  upon  the  re- 
cord that  the  jury  had  been  polled.    A  motion  was  made 
in  the  Court  below,  and  has  been  renewed  here,  to  arrest 
the  judgment  for  a  defect  alleged  to  be  apparent  on 
the  face  of  the  bill  of  indictment.    The  defect  has  not 
been  pointed  out  to  us,  and  the  closest  scrutiny  has  not 
enabled  us  to  detect  it  ourselves. 

We  must  therefore  direct  it  to  be  certified  te  the  Supe- 
rior Court  of  Law  for  Craven  County,  that  there  is  no 
error  in  the  record. 

Per  CuuABff.       Ordered  to  be  certified  accordinglyr 
45 
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Undtr  oar  Act  of  A»embly  of  1840,  ch«  28,  a  purchaser  from  a  frandulont 
grantor  to  a  prior  grantee  ehall  not  be  protected  in  his  purchase  unless  be 
has  pwchased  for  a  full  valae  and  without  notice  of  the  fraudulent  con- 
Toyaace. 

Appeal  from  the  Superior  Court  of  Law  of  Guilford 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Pjbarbon  presiding. 

This  is  Trover  for  two  stacks  of  hay.  Plea,  not  guilty. 
Upon  the  exception,  the  case  appears  to  be  as  follows. 

Adam  Sharp  owned  a  tract  of  land  in  fee,  containing 
409  acres,  and  resided  on  it.  He  had  a  son  named  Sam- 
uel, and  he  permitted  him,  upon  his  marriage,  to  build  also 
on  the  land  and  cultivate  the  greater  part  of  it.  The  fa- 
ther and  son  kept  separate  houses,  and  cultivated  distinct 
portions  of  the  land.  After  they  had  thus  continued  many 
years,  Adam  Sharp  in  May  1842  conveyed  the  whole 
tract  in  fee  to  Samuel  Sharp  in  consideration  of  $2000 
paid,  as  expressed  in  the  deed ;  and  that  was  a  fair  price 
for  it.  Just  before  his  death  in  November  1843,  Samuel 
Sharp,  in  consideration  of  love  and  affection,  conveyed 
the  premises  in  fee  to  the  plaintiff  and  his  wife,  who 
was  the  daughter  of  Samuel.  Adam  Sharp  continued 
to  live  on  the  land  and  to  cultivate  his  portion  of  it,  as 
he  had  before,  until  May  1845^  when  he  removed  from 
the  State.  When  going  away,  he  sold  and  conveyed  to 
the  defendant  the  crop  of  grass  growing  on  the  meadow 
in  his  occupation,  in  consideration  of  the  sum  of  950, 
which  was  its  full  value  and  then  paid.  After  the  con- 
veyance to  the  plaintiff  and  his  wife,  the  plaintiff  imme- 
diately entered  into  those  parts  of  the  land,  before  occu- 
pied by  Samuel  Sharp ;  and,  as*  soon  as  Adam  Sharp 
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went  away,  the  plaintiff  took  possession  of  the  residue 
of  the  land,  and  shortly  afterwards  cut  the  grass  and 
stacked  the  hay  on  the  meadow.  In  a  few  days  the  de- 
fendant carried  it  away,  and  the  plaintiff  brought  this 
action.  On  the  part  of  the  defendant  evidence  was 
given,  that  many  years  before  1842,  Adam  Sharp,  as 
surety  for  another  person,  became  bound  in  a  bond  for 
$30,000,  and  that  a  suit  was  pending  against  him  thereon, 
when  he  made  the  deed  to  his  son  in  May  1842,  and  that 
it  was  in  1844  compromised  for  the  sum  of  81,200  paid 
by  the  same  Adam :  And  evidence  was  further  given^ 
that  the  consideration  of  $2,000  mentioned  in  the  deed 
to  Samuel,  was  not  in  fact  paid,  but  that  only  a  bond 
was  given  for  it ;  and  that  afterwards  the  parties,  Adam 
and  Samuel,  stated  to  a  witness,  that  it  was  never  meant 
that  it  should  be  paid,  as  the  father  had  always  intended 
to  give  the  land  to  his  son  and  made  the  deed  to  that 
intent,  but  put  it  in  the  form  of  a  sale  and  took  the  bond 
for  the  price,  in  order  to  keep  the  land  from  being  sold 
under  execution,  in  case  judgment  should  go  against  the 
said  Adam  in  the  suit  then  pending :  And  evidence  was 
further  given,  that  at  the  same  time  and  upon  the  ground 
of  such  understanding  as  aforesaid,  the  witness  by  th# 
direction  and  in  the  presence  of  Adam  and  Samuel,  en- 
tered on  the  bond  a  credit  for  the  sum  of  jSl,800,  with- 
oat  any  part  of  it  being  paid  and  in  order  to  prevent 
Samuel,  upon  the  death  of  his  father,  from  being  liable 
for  that  sum  to  the  other  members  of  the  family* 

On  the  part  of  the  plaintiff  evidence  was  then  given, 
that  when  the  defendant  purchased  the  grass  from  Adam 
Sharp,  he  was  informed  of  the  deed  from  him  to  his 
son  Samuel,  and  from  the  latter  to  the  plaintiff  and  his 
wife. 

The  counsel  for  the  defendant  moved  the  Court  to  in- 
struct the  jury,  that,  notwithstanding  the  defendant's 
knowledge  of  the  deed  from  Adam  Sharp  to  Samuel,  the 
same  was  void,  as  against  the  defendant,  if  the  jury  be- 
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li«Ted  that  he  was  a  pnrchaser  for  fall  yalua  and  that 
iht  deed  was  vohintary  and  made  with  an  actual  intent 
to  defratid.  The  Court  refused  the  instruction,  and  di- 
rected the  jury,  that,  admitting  the  deed  to  have  been 
made  in  fraud  of  Adam  Sharp's  creditors  and  also  with 
intent  to  defraud  subsequent  purchasers  from  the  gran- 
tor, it  was,  nevertheless,  valid  against  the  defendant,  if 
he  had  notice  of  it  when  he  bought.  The  plaintiff 
obtained  a  verdict  and  judgment,  and  the  defendant  ap- 
pealed. 

IredelU  for  the  plaintiff. 
Mm-eheadf  for  the  defendant 

RuFFiN,  C.  J.  A  point  obscurely  appears  in  the  case, 
of  which  something  might,  possibly,  have  been  made  for 
the  defendant,  if  it  had  been  urged  on  the  trial.  It  is, 
that  Adam  Sharp,  by  the  consent  of  his  son  and  the 
plaintiff,  actually  occupied  parts  of  the  land,  he  had  con- 
veyedy  including  the  meadows  on  which  the  grass  grew, 
and,  as  he  remained  on  the  land  for  about  five  months  of 
the  year  1845,  that  he  was  entitled  to  the  grass  then 
growing  and  could,  consequently,  sell  it  However  that 
might  be,  the  question  was  not  raised  on  the  trial,  and 
therefore  cannot  be  considered  here. 

On  the  point  which  was  made,  the  decision  is  clearly 
supported  by  the  Act  of  1840,  c.  28.  The  St.  27  Eliz. 
c.  4,  enacts,  that  conveyances  of  land,  made  with  intent 
to  defraud  purchasers,  shall,  only,  as  against  purchasers 
for  good  consideration,  be  void.  Under  that  Act  it  was, 
of  course,  held,  that  notice  of  the  fraudulent  deed  did 
not  impeach  the  title  of  the  purchaser  ;  because  the  bad 
faith  of  the  deed  vitiated  it,  and,  with  notice  of  the  deed, 
the  purchaser  had  also  notice  of  the  fraud.  But  the  leg- 
islature thought  proper  in  1840  to  alter  that  and  declare, 
that  no  person  shall  be  deemed  a  purchaser  within  the 
meaning  of  the  former  Act,  unless  he  purchase  the  land 
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for  the  full  value  thereof,  without  notice,  at  the  time  of 
his  pnrchasey  of  the  coDveyance  by  him  alleged  to  be 
fraudulent  This  language  is  as  precise  and  positive  as 
it  can  be.  It  is  not  open  to  construction,  and  is  decisive 
against  the  defence.  The  counsel  for  the  defendant  has» 
however,  zealously  argued  against  it,  because  thereby  a 
transaction,  expressly  designed  to  defraud  the  donor'a 
creditors,  and  essentially  dishonest,  becomes  good  as  if  it 
had  been  founded  on  honest  purposes,  merely  from  the 
fact,  that  the  purchaser  from  the  fraudulent  grantor  had 
knowledge  of  the  deed,  though  at  the  same  time  he  had 
knowledge  also  of  the  dishonesty  of  it.  It  was  contended, 
that  the  legislature  could  not  have  meant  to  adopt  a 
principle  in  support  of  contracts  so  immoral.  But  it  is 
in  vain  upon  any  such  reasoning  to  struggle  against  the 
express  words  of  an  Act  of  Assembly.  Besides,  the  leg- 
islative purpose  in  the  Act  seems  to  be  misunderstood. 
It  was  not  simply  to  give  efficacy  to  fraudulent  convey- 
ances.  They  were  before  valid  against  the  parties  and 
all  the  world,  except  two  classes  of  persons,  namely, 
creditors  and  purchasers  for  value.  Now  in  respect  of  the 
latter  class,  the  Act  of  1840  changes  the  policy  thus  far: 
that  conveyances  shall  be  good  against  them,  as  against 
the  rest  of  the  world,  unless  they  buy  for  a  full  price  and 
without  knowledge  of  the  fraudulent  conveyance.  In 
other  words,  the  Act  means,  that  such  a  purchaser  shall 
not  take  advantage  of  the  prior  fraud,  because  he  was 
not,  himself,  a  meritorious  purchaser,  since  he  either  did 
not  give  a  fair  price,  or  bought  with  his  eyes  open  and 
to  enable  the  vendor  to  defeat  his  own  prior  conveyance. 
Which  is  the  better  policy  of  the  two,  and  tends  the  more 
to  moral  ends,  it  was  for  the  legislature  to  consider.  The 
Courts  must  administer  the  law  as  it  is  given  to  them  by 
the  legislature. 

Psa  CuaiAsi.  Judgment  affirmed. 
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THE  STATE  v$.  JOHN  BARFIELD. 

It  18  perfectly  settled  that  no  words  or  gestares,  nor  any  thing  less  than  tbe 
indignity  to  the  person  of  a  battery  or  an  assanlt  at  least  will  extenvate  a 
killinf  to  manslanghter.  To  constitute  an  assanlt  there  most  be  an  attempt 
or  offer  to  strike  by  one  within  striking  distance. 

On  a  trial  for  murder,  evidence  of  the  general  character  and  habits  of  the 
deceased,  as  to  temper  and  violence,  cannot  be  received.  The  only  excep- 
tion to  this  mle,  if  there  be  one,  is  where  the  whole  evidence  as  to  the  homt- 
ode  is  circamstantial. 

An  affidavit  for  the  removal  of  a  cause  ought  no  more  to  be  inserted  as  a 
part  of  the  record,  than  one  for  a  continuance. 

It  is  not  necessary  that  the  record  should  shew  a  xenirt  facias ^  either  origi- 
nal or  special,  to  the  term  of  the  Court,  at  which  a  prisoner  is  tried. 

Tho  eases  of  the  StaU  ▼.  TiOey,  3  Ired.  424,  SiaU  v.  Upton,  I  Der.  513, 
BalUirdr.  CaiT,4  Dev.  575,  State  y.  Reid,  1  Dev.  &  Bat.  877,  StaU  v. 
Seaborn,  4  Dev.  305,  and  State  y.  Xa;min,3  Hawks  175,cited  and  approved. 

The  oases  of  the  State  v.  Tacket,  1  Hawks  211,  and  the  State  v.  Twitty,  3 
Hawks  348,  cited  and  commented  on. 


Appeal  from  the  Superior  Court  of  Law  of  Johnston 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Caldwell  presiding. 

The  prisoner  was  indicted  in  Sampson  County  for  the 
murder  of  Alfred  Flowers,  and,  afler  plea,  of  not  guilty, 
on  his  motion  and  affidavit,  the  trial  was  removed  to 
Cumberland.  He  was  there  tried  and  convicted,  butvupon 
an  appeal  to  this  Court,  the  judgment  was  reversed,  and 
a  venire  de  novo  awarded.  7  Ired.  299.  At  the  next  term 
of  Cumberland  Court,  in  November  1847,  the  prisoner  of« 
fered  an  affidavit  on  which  he  moved  for  another  removal 
of  the  trial,  and  the  Court  ordered  it  to  be  removed  to 
Johnston  Superior  Court. 

On  the  trial  the  widow  of  the  deceased  gave  evidence 
for  the  State,  in  substance,  and  almost  literally,  the  same 
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as  that  given  by  her  on  the  former  trial,  as  stated  in  the 
report  of  the  case  in  this  Court. 

On  the  part  of  the  prisoner,  Robert  Flowers  was  exan^ 
ined  as  a  witness.  He  was  a  son  of  the  deceased,  and  was 
15  or  16  years  old  at  the  time  of  the  homicide ;  and  he 
stated :  That  he  was  not  at  home  until  late  in  the  day, 
on  which  the  homicide  was  committed ;  that  when  be 
went  into  the  house,  he  saw  the  prisoner  sitting  on  a  table 
vrith  a  gun  in  his  hand,  and  that  hcArequested  the  priso* 
ner  to  give  it  to  him,  and  he  immediately  complied :  that 
he  went  out  of  doors  and  when  he  came  back,  he  found 
the  prisoner  lying  on  the  bed,  and  that  his  father  sent  him 
to  draw  ^me  liquor,  and  when  he  returned,  he  found  his 
father  sitting  on  a  chair  near  the  door :  that  some  angry 
words  passed  between  his  father  and  the  prisoner,  and 
that  the  latter  was  standing  near  the  middle  of  the  room 
and  cursed  the  liquor :  that  his  father  rose  up  and  took 
a  light  chair  in  his  hand  and  pitched  it  over  the  head  of 
the  prisoner  without  touching  him  and,  as  the  witness  be- 
lieved, without  intending  to  strike  the  prisoner:  that  in  do- 
ing so,  his  father  staggered  and  fell,  when  the  prisoner 
rushed  upon  him  instantly  and  stabbed  him :  that  he  did 
not  see  the  prisoner  have  a  knife  in  his  hand,  when  be 
first  came  towards  his  father,  but  he  saw  the  prisoner 
draw  it  from  his  pocket  at  or  about  the  time  his  father 
raised  the  chair :  that  immediately  after  his  father  was 
stabbed,  he  got  up  and  went  towards  the  door,  and  the 
prisoner  followed  him,and  stabbed  him  in  the  backhand  his 
father  then  went  to  the  bed,  laid  down,  and  in  a  few  min- 
utes died :  that  he  did  not  see  his  mother  assist  his  fa- 
ther to  get  up,  or  to  get  to  the  bed,  and  that  he  thoaght, 
if  it  had  been  so,  that  he  would  have  seen  it :  that  afler 
his  father  was  dead,  he  went  out  of  the  house  and  saw 
the  prisoner  at  the  gate,  and  asked  him,  *'  why  he  had 
killed  his  father  V  to  which  the  prisoner  replied,  ^that  if 
he  did  not  clear  out,  he  would  send  him  ofi*  with  a  cat 
throat." 
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The  case  farther  states,  tliat  the  prisoner  then 
ined  as  a  witness  John  Flowers,  another  son  of  the  de- 
ceased, a  little  younger  than  his  brother  Robert,  and  that  he 
testified  to  the  same  facts,  except  that  he  said  the  prisoner 
was  advancing  on  his  father,  when  he  raised  the  chain 

The  counsel  for  the  prisoner  then  offered  to  prove  by  a 
witness,  who  had  formerly  lived  with  the  deceased,  that 
his  general  cha*raoter  was  that  of  a  violent,  overbearing, 
and  qaarrelsome  man,  and  that  such  were  his  domestic 
habits.  On  objection  made  on  the  part  of  the  State,  the 
Court  rejected  the  evidence. 

On  the  part  of  the  prisoner,  a  witness  named  Cobb  was 
examined,  and  stated,  that  he  was  one  of  the  jury  at  the 
eoronor^s  inquest  over  the  body  of  Flowers,  and  that  Mrs. 
Flowers  swore  on  that  occasion,  that  she  was  not  in  the 
house,  when  the  fatal  rencounter  took  place,  but  that  she 
became  alarmed  and  had  left  the  house  before  it  hap- 
pened. 

On  cross-examination  he  was  asked,  whether  he  had 
not  told  two  persons,  named  Hicks  and  Lane,  that  Mrs. 
Flowers  swore  before  the  jury  of  inquest  that  she  was  in 
the  bouse  and  saw  the  transaction ;  and  he  denied  that  he 
ever  made  such  a  statement  to  them  or  either  of  them. 
On  the  part  of  the  State  Hicks  and  Lane  were  afterwards 
called  to  prove,  that  Cobb  did  state  to  them.that  Mrs.  Flow, 
crs  swore  before  the  jary,  that  she  was  in  the  house  and 
witnessed  the  rencounter.  This  testimony  was  objected 
to  by  the  prisoner's  counsel,  but  received  by  the  Court. 

The  counsel  for  the  prisoner  insisted  before  the  jary, 
that  Mrs.  Flowers  was  not  entitled  to  credit ;  and  that, 
taking  the  case  on  the  testimony  of  the  two  sons,  there 
was  such  a  provocation,  as  mitigated  the  killing  to  man- 
slaughter. 

The  presiding  Judge  charged  the  jary,  that,  if  Mrs.  Flow- 
ers was  to  be  believed,  the  prisoner  was  guilty  of  mur- 
der. But  if  they  did  not  believe  her,  then  they  would  look 
to  the  testimony  of  Robert  and  John  Flowers,  in  order  to 
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ascertain  the  degree  of  homicide :  and  in  relation  to  their 
evidence,  the  Court  stated  to  the  jary,  that  if  the  deceased 
pitched  the  chair  over  the  head  of  the  prisoner  without 
intending  to  strike  him,  and  that  was  manifest  to  tho 
prisoner,  there  was  no  such  legal  provocation  as  would 
mitigate  the  killing  to  manslaughter,  but  the  prisoner 
would,  in  that  view  of  the  case,  also,  be  guilty  of  murder. 
The  jury  convicted  the  prisoner  of  murder ;  and  his 
counsel  moved  for  a  venire  de  novo^  because  of  the  rejec- 
tion of  the  evidence  offered  by  him,  and  of  the  admission 
of  that  of  Hicks  and  Lane  to  contradict  Cobb,  and  for  mis- 
direction. The  Court  refused  the  motion,  and,  aft^r  sen- 
tence of  death  the  prisoner  appealed. 

Attorney  General,  for  the  State. 
/.  H.  Bryanf  for  the  defendant. 

RcjFFiH,  C.  J.  Although  it  was  not  contended  on  the 
trial,  that  the  offence  of  the  prisoner  did  not  amount  to 
murder,  if  the  account  given  by  the  widow  of  the  de- 
ceased was  true,  yet,  as  the  case  comes  here,  that  question 
is  one  of  those  to  be  considered  by  this  Court.  Upon  it, 
we  must  say,  that  it  admits  of  no  doubt,  that  it  was  mur- 
der, according  to  her  account.  She  stated,  that,  after 
some  angry  words  on  each  side,  the  prisoner  with  his 
knife  drawn  approached  the  deceased,  thrusting  at  him, 
and  that  the  deceased  then  raised  the  chair,  and  pitched 
it  over  the  others  head,  but  without  striking  or  intending 
to  strike  him,  and  that,  in  making  that  effort,  he  staggered 
from  drunkenness  and  fell,  and  that  then  the  prisoner, 
who,  though  he  had  been  drinking,  was  not  drunk, 
rushed  on  the  deceased,  while  down,  and  stabbed  him 
several  times ;  and,  moreover,  that  she  assisted  her  hus- 
band to  rise,  and,  that,  after  he  had  done  so,  the  prisoner 
pursued  him,  and  again  stabbed  him  in  the  back  once  or 
twice.    This  represents  the  prisoner,  in  every  respect  as 
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the  aggressor,  and  grossly  so :  intending,  and  in  the  act 
of  making  on  the  deeeased,  a  deadly  assault  with  a  drawn 
knifb«as  the  beginning  of  the  affray,  and  executing  that 
intention  (without  receiving  a  blow  from  the  deceased  or 
An  attempt  to  give  one.)  by  stabbing  the  man  to  death, 
while  he  was  helpless  on  the  floor,  or,  after  rising,  while 
retreating.  Thus  represented,  there  is  nothing  in  the 
transaction  to  extenuate  the  killing  from  murder  of  a 
very  dark  hue,  perpetrated  in  a  cruel  and  diabolical 
fhry. 

The  character  of  the  killing  does  not  seem  to  be  mate- 
rially  varied,  in  a  legal  sense,  by  the  testimony  of  the 
sons.  One  of  them  said  expressly,  that  the  prisoner  was 
advancing  on  the  deceased  when  he  raised  the  chair. 
The  same  is  to  be  implied  from  the  testimony  of  the  oth- 
er, *'  that  he  did  not  see  the  prisoner  have  a  knife  in  his 
hand,  when  he^r.^^  came  towards  the  deceased,  but  saw 
him  draw  it,  at  or  aboat  the  time  his  father  raised  the 
chair.**  Then,  it  must  be  taken,  that  the  prisoner,  upon 
angry  words»  was  advancing  in  a  hostile  manner  upon 
the  deceased,  and  drew  his  knife  as  he  went,  and  that,  at 
or  about  that  instant,  the  deceased  raised  and  pitched  a 
light  chair  over  the  prisoner's  head,  without  intending  to 
atrike  him,  but  only  in  order  to  cheek  the  attack,  and  al- 
though it  was  "  manifest**  to  the  prisoner,  that  the  de- 
Ceased  did  not  intend  to  strike  him«  and  in  fact  he  had 
not  done  so,  that  the  prisoner  continued  to  press  on  the 
Other,  who  had  reeled  and  fallen,  and  killed  him  by  re- 
peated stabs  before  and  behind,  the  deceased  being  all 
the  time  down  and  unresisting,  or  retreating.  If  neces- 
sary, it  might  well  be  considered,  whether  a  killing  in 
this  ferocious  manner,  a  man  in  the  condition  of  the  de- 
ceased, would  not  be  murder,  though  there  had  been  a 
slight  blow  with  a  chair,  given  by  him  when  so  drunk 
and  weak  as  not  to  be  able  to  stand  up,  to  another  then 
advancing  for  the  purpose  of  combat  with  a  deadly  wea- 
pon drawn  before  receiving  the  blow.    But  we  do  not 
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parsae  that  view  of  the  sabject,  beeaiise»  in  fact  no  blow 
was  given  to  the  prisoner,  nor  any  intended ;  and  there* 
fore  there  could  be  no  provocation  to  palliate  the  killing 
from  marder,  since,  from  a  reasonable  regard  for  tha 
aecnrity  of  human  life,  it  has  been  long  and  perfectly  set* 
tied,  that  no  words  or  gestures,  nor  any  thing  less  than 
the  indignity  to  the  person  of  a  battery,  or  an  assault  at 
the  least,  will  extenuate  a  killing  to  manslaughter.  To 
constitute  an  assault  there  must  be  an  atttempt  or  offinr 
to  strike  by  one  within  striking  distance.  And  here  both 
the  witnesses  and  the  jury  concur  in  saying,  there  was 
no  intention  to  strike,  and  that  it  was  clear  and  evident 
to  the  prisoner,  that  there  was  not  The  Court  is  there* 
fore,  of  opinion,  that  there  was,  in  the  instructions  to  tha 
Jury,  no  error  to  the  prejudice  of  the  prisoner. 

It  is  of  great  importance  to  the  due  despatch  of  bust* 
ness,  and  the  correct  decision  of  controversies,  that  no 
evidence  should  be  heard  which  is  foreign  to  the  Issua ; 
and  this  rule  is  no  less  applicable  and  useful  in  criminal, 
than  in  civil,  cases.  Upon  this  principle,  and  because,  if] 
received,  the  evidence  of  the  general  character  and  hal 
its  of  the  deceased,  as  to  temper  and  violence,  could 
rationally  and  legally  affect  the  degree  of  homicide  in 
this  case,  but  might  mislead  the  jury,  the  Court  holds, 
that  it  was  properly  excluded. 

The  law  no  more  allows  a  man  of  bad  temper,  and  hab* 
its  of  violence  to  be  killed  by  another,  whom  he  is  not  aa- 
saulting,  than  it  does  the  most  peaceable  and  quiet  of  men* 
But  it  is  said,  that  it  ought  to  be  heard  as  some  evidence-— 
to  weigh  with  the  jury — ^that  the  deceased,being  habituaUy 
a  brawler  and  breaker  of  the  peace,  was,  probably,  in  this 
particular  controversy,  the  aggressor,  or,  at  least,  that  the 
slayer  might  for  that  reason  have  thought  himself  in  danger 
from  him,  and  acted  on  that  apprehension.  Now  no  sudi 
principle  or  decision  is  found,  as  that  a  person  may  kill 
another,  because  from  his  former  course  of  Hfe,  as  a  flgh« 
ter,  he  apprehends  an  assault  frcm  him,  though  it  bCi  even 
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a  violent  one.  A  person  may,  indeed,  receive  snch  snre 
information  of  the  intention  of  another  to  attack  his  life 
upon  sight,  as  to  cause  him  fally  to  believe  it ;  and,  in  a 
moral  point  of  view,  he  may,  in  such  a  case,  be  excused 
for  getting  the  advantage  on  a  favourable  opportunity 
and  killing  first,  or  even  for  seeking  private  means  of 
killing  the  other,  in  order,  as  he  thinks,  to  save  his  own 
life.  The  pardoning  power  would,  doubtless,  be  strongly 
moved  by  those  palliating  considerations,  to  stay  the  pun« 
isbment  annexed  by  the  law  to  the  offence.  But  it  it  clear, 
that  the  legal  guilt  would  be  that  of  murder  ;  because 
there  was  not,  at  the  time,  a  pressing  necessity  to  kill, 
arising  out  of  an  assault,  and  immediate  danger  to  the 
person  killing,  nor  any  accompaying  provocation  to  arouse 
the  passions,  and  acted  on  before  the  passions  had  cooling 
time.  It  would  be  murder,  because  the  killing  would  be 
deliberate ;  and  we  know  of  no  deliberate  killing  that  is 
not  murder,  unless  it  be  commanded  by  the  law,  or  justi* 
fied  by  the  urgent  necessity  of  self  defence,  when  the 
party  is  in  impending  peril  of  the  loss  of  life  or  great 
bodily  harm  from  an  actual  and  unavoidable  combat.  It 
is  too  much  to  stake  the  life  of  one  man  upon  the  fears  of 
another  of  danger  from  him,  merely  upon  bis  character 
for  turbulence,  and  when  he  is  making  no  assault.  Such 
would  be  the  case,  here,  if  the  evidence  had  been  recei* 
ved ;  for  the  prisoner's  own  witnesses  proved  that  there 
was  no  assault  on  him.  (it  is  the  fact,  and  not  the  fear  of 
9n  assault,  that  extenuates  the  killing,  upon  the  supposi- 
tion that  it  instantly  rouses  the  resentment  to  an  uncon- 
trollable pitch.  It  is  possible,  when  the  case  is  one  of 
circumstantial  evidence,  and  there  is  no  direct  proof  of 
the  quarrel  and  combat,  that  evidence  of  the  character 
of  the  deceased  might  be  mercifully  left  to  the  jury  in 
aid  of  their  enquiries  into  the  origin  and  progress  of  the 
conflict,  in  which  the  prisoner  took  the  other's  life.  It 
was  allowed,  and  on  that  principle,  in  TackeVs  case,  I 
Hawks  211.    Tha,t  is  the  only  instance,  in  which,  even 


JUNE  TERM,  1848.  351 


State  V.  Bariiald. 


ia  a  ease  of  eircamstantial  evidenee,  sueh  proof  was 
held  to  be  proper,  as  far  our  researches  and  those  of  the 
Bar  have  discovered.  It  is  stated  in  the  notes  on  the 
American  edition  of  Phillips  on  Evidence^  as  a  solitary 
casct  and  as  one,  in  which  the  Court  admitted,  that  such 
evidence  must  be  confined  to  the  killing  of  slaves. 
Cowen  and  HiU's  notes  to  PhUL  on  Ev.  4G1,  note  345. 
Although  the  case  is  not,  we  think,  obnoxious  to  the  sneer 
of  the  annotator  in  respect  to  its  application  to  the  kil« 
ling  of  slaves  alone,  yet  we  cannot  act  on  it  as  an  autho- 
rity in  this  case.  It  does  not  profess  to  be  founded  on 
any  precedent,  and  the  reasoning  of  the  Court  confines 
its  application  to  the  case  of  presumptive  evidence  before 
it,  in  which  there  was  '*  not  any  direct  proof"  of  the  im- 
mediate provocation  or  circumstances  under  which  the 
homicide  was  committed.  In  such  a  case  the  Court 
say,  if  the  general  behaviour  of  the  deceased  was  marked 
with  turbulence  and  insolence,  it  might  in  connexion 
with  the  threats,  quarrels,  and  other  existing  causes  of 
resentment  against  the  prisoner,  increase  the  p-obabUity^ 
that  the  latter  had  acted  under  strong  and  legal  provoca- 
tion ;  while,  on  the  contrary,  if  the  behaviour  of  the  de- 
ceased was  usually  mild  and  respectful  towards  white 
persons,  nothing  could  be  added  by  it  to  the  force  of  the 
other  circumstances.  It  is  plain  therefore  that  the  deci- 
sion is  put  distinctly  upon  the  ground,  that  the  case  was 
one  of  circumstantial  evidence  only,  in  which  the  exis- 
tence or  want  of  provocation  wq^  matter  merely  of  pre- 
sumption, to  be  deduced,  therefore,  by  the  jur}%  from 
every  slight  thing  that  eould  add  a  shade  to  the  presump- 
tion favourable  to  the  accused.  The  case  has  never  come 
directly  under  consideration  hitherto;  though  it  was 
urged  in  Tdlej/s  case^  3  Ired.  424,  where  evidence  nearly 
of  the  same  kind  was  rejected,  and  in  which  the  Judges 
meant  to  intimate  their  doubts  of  it  by  saying,  that  tem- 
per and  deportment,  '<  if  they  were   evidence  at  all,** 
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were  to  be  established  as  facts,  and  not  by  repatation* 
Bat  whether  TacketfM  case  be  law  or  not,  it  has  no  appli« 
eation  here ;  because  this  is  a  ease  of  the  opposite  kind- 
one,  in  which  three  witnesses  were  present  from  begin* 
Bing  to  end,  who  depose  directly  to  the  different  occur- 
rences, and  even  those,  who  were  called  by  the  prisonerp 
prove  affirmatively,  that  the  deceased  did  not  make  an 
assault,  or  give  the  prisoner  any  legal  provocation,  but 
that  the  prisoner  was  the  aggressor.  What  possible  le- 
gitimate end  could  evidence  of  the  character  and  tenq>er 
of  the  deceased  answer  in  that  state  of  facts  T  If  good» 
and  there  was  direct  evidence  that  the  deceased  assaulted 
the  prisoner,  it  would  not  aggravate  the  prisoner's  guilt, 
and  make  it  murder.  So,  if  bad,  it  could  not  mitigate  it 
to  manslaughter,  where  it  appears  directly,  that  notwith- 
standing  his  temper,  he  was  for  that  time,  at  all  events, 
not  in  fault,  but  that  the  prisoner  was.  The  evidence  of 
the  deceased's  character  neither  disproves  the  facts 
proved  by  the  witnesses,  nor  impeaches  their  credibility. 
For  these  reasons,  and  because  we  think,  if  there  were 
any  such  general  rule  of  evidence,  as  that  urged  for  the 
prisoner,  it  would  have  been  laid  down  in  some  one  of 
the  numerons  treatises  on  this  branch  of  the  law,  the 
Court  holds  the  evidence  was  properly  rejected. 

Upon  the  other  point  of  evidence,  the  opinion  of  the 
Court  has  been  given  in  the  case  of  Edwards  v.  Sullivan 
during  this  term ;  and  the  reasons  are  there  so  fully  sta- 
ted as  to  leave  nothing  to  be  added. 

There  is  therefore  no  ground  for  a  venire  de  novo.  But, 
upon  the  supposition  that  he  might  fail  on  that  part  of 
the  case,  the  counsel  for  the  prisoner  here  also  moved  in 
arrest  of  judgment. 

The  first  reason  assigned  is,  upon  the  authority  of 
TwiUjfs  case^  2  Hawks  248,  because  the  affidavit  of  the 
prisoner,  on  which  he  moved  and  the  Court  ordered  the  re- 
moval of  the  trial  to  Johnston,  is  not  set  forth  in  the  tran- 
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script  from  Cumberland.  If,  that  were  material,  it  would 
be  the  duty  of  the  Court  to  have  the  omission  supplied 
and  the  transcript  completed  by  the  insertion  of  the  affi* 
davit.  Siaiev.  Uptafifl  Dot.  513.  Ballard  v.  Carr^A 
Dey.  575.  State  v.  Reid,  1  Dev  and  Bat.  877.  But  since 
Seaborris  case^  4  Dev.  805,  it  has  been  considered  by  all 
the  Judges  of  this  Court,  and,  we  believe,  by  the  profes» 
sion  generally,  that  the  aflSdavit  for  removal  ought  no 
more  to  be  a  pait  of  the  record,  than  one  for  continuance. 
It  is  evidence  to  the  presiding  Judge  and  his  determina* 
tion  of  the  question  of  removal,  for  the  causes  suggested, 
is  final,  like  every  other  decision  of  a  matter  of  fact  by 
him. 

A  second  reason  in  arrest  is,  that  the  record  does  not 
show  a  venirefacias^  either  original  or'special,  to  the  term 
of  Johnston  Court,  at  which  the  prisoner  was  tried,  but 
merely  sets  forth  a  jury  of  twelve  fre(*.holders,  who  tried 
and  convicted  the  prisoner.  That  is  sufficient.  It  is  ac* 
cording  to  the  settled  course,  to  which  no  exception  is  re- 
membered. It  is  the  practice  in  making  up  the  record  to 
set  forth  the  venire^  at  the  term  at  which  the  indictment 
was  found,  in  order,  we  suppose,  to  show  that  the  grand- 
jury  was  properly  constituted.  That  practice  it  is  well 
enough  to  continue,  though  it  does  not  seem  essential,  as 
it  has  been  often  decided,  that  objection  can  be  taken  to 
the  competence  of  grand-jurors  only  before  plea  in  chief, 
or,  at  all  events,  before  trial.  Therefore  after  conviction 
it  must  suffice,  if  the  record  show  a  grand  jury  of  the  re» 
quisite  number  of  good  and  lawful  men,  upon  whose  oaths 
the  accusation  was  presented,  without  designating  the 
mode  of  their  selection.  But  in  no  instance  hastheee- 
nire  been  set  out  in  the  record,  in  order  to  show  a  proper 
constitution  of  the  petit  jury.  If  it  happen,  that  the  trial 
is  at  the  term  at  which  the  indictment  is  found,  then  the 
venirB  appears.  But  even  then,  if  one  or  more  talesmen 
be  of  the  jury,  it  will  not  appear,  how  he  or  they  weie 
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selected ;  and  when  the  trial  is  at  a  subseqaent  term,  no 
venire  for  that  term  ever  appears  in  the  record*  but  only 
that  a  jury  composed  of  twelve  certain  good  and  lawful 
men  upon  their  oaths  found  the  prisoner  guilty.  The 
reason  is,  that  in  our  law  a  venire  is  not  issued  for  each 
case,  either  originally,  or  to  supply  a  defect  of  jurors. 
The  statute  directs  a  general  venire  for  not  less  than  30, 
nor  more  than  36^  freeholders,  to  attend  the  Court  during 
the  whole  term,  or  until  discharged ;  and,  further,  in 
order  that  there  may  be  no  defect  of  jurors,  that  the  she- 
riff shall  summon,  from  day  to  day,  of  the  by-standen?, 
other  jurors,  being  free-holders,  to  serve  on  the  petit 
jury  during  that  day,  "  for  the  trial  of  all  cases,**  and 
not  any  particular  one.  In  respect  to  talesmen,  then, 
there  is  no  veniix^  but  any  free-holder  in  Court  is  compe- 
tent and  may  be  called  in,  Lamon*s  caee^  3  Hawks  175; 
and  as  the  whole  jury  may  be  constituted  of  talesmen, 
the  venire  facias  for  the  original  panel  need  not  be  set 
out,  since,  whether  the  jury  be  constituted  of  persons 
taken  from  it  or  from  the  bystanders,  it  is  equally  legal. 
It  is  true,  both  the  State  and  the  traverser  have  the  right 
to  a  jury  of  the  original  panel,  if  it  can  be  had ;  and  it  is 
therefore  error  to  refuse  it.  But,  when  a  question  of  that 
kind  arises,  it  may  be  put  on  the  record  with  a  statement 
of  the  facts  directly,  on  which  the  exception  is  founded. 
It  is  not  necessary  that  it  should  in  the  first  instance  ap- 
pear, that  the  jury  was  or  was  not  composed  either  wholly 
or  in  part  of  the  original  panel ;  but  it  is  presumed  the 
Court  proceeded  rightly  and  regularly  in  forming  the  jury, 
and  in  the  trial,  unless  the  contrary  appear. 

It  must  therefore  be  certified  to  the  'Superior  Court, 
that  there  is  no  error  in  the  judgment. 


Pfii(  Curias^.       Ordered  to  be  certified  accordingly. 
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Baltle,  J.»  dissentiente.  I  cannot  concar  with  the  ma- 
jority of  the  Court,  upon  the  question  of  the  admissibility 
of  the  testimony  offered  by  the  prisoner,  to  show  the  char- 
acter of  the  deceased  for  violence.  It  is  with  unaffected 
diffidence  that  I  place  my  opinion  in  opposition  to  theirs, 
but,  in  doing  so,  I  am  consoled  by  the  reflection,  so  often 
felt  and  expressed  by  Judges  placed  in  a  similar  situation, 
that  the  conclusion  to  which  I  have  been  led,  however 
erroneous,  will  at  least  be  harmless.  A  homicide  com« 
mitted,  otherwise  than  by  virture  of  a  legal  precept,  must 
be  either  murder,  manslaughter,  or  excusable  homicide. 
With  malice  it  is  murder,  and  even  in  the  absence  of  ex* 
press  malice,  it  is  still  murder,unless  the  prisoner  can  show 
from  the  attendant  circumstances,  that  it  was  prompted 
by  legal  provocation,  committed  by  accident,  or  rendered 
necessary  in  self  defence.  Every  fact  and  circumstance, 
which  surround  the  main  fact  of  the  homicide,  become 
therefore  matters  of  vital  importance,  and  ought  to  be  ad- 
mitted in  evidence,  when  they  can  throw  the  least  light 
upon  it.  It  seems  to  me,  that  the  character  of  the  decea- 
sed for  violence  is  one  of  those  attendant  circumstances, 
which  will  always  have  some,  and  often  an  important, 
bearing  upon  that  which  must  necessarily  be  the  subject 
of  investigation,  that  is,  what  were  the  motives  which 
impelled  the  slayer  to  act  7  Take  first  the  case,  where  the 
prisoner  defends,  upon  the  ground,  that  he  killed  his  assai- 
lant in  his  necessary  self  protection.  To  sustain  his  de- 
fence, he  must  show  to  the  satisfaction  of  the  jury  he  was 
assailed  and  that  he  had  retreated,  as  far  he  could  with 
safety  to  his  own  life,  before  giving  the  mortal  stroke,  or 
that  the  violence  of  the  assault  was  such  that  retreat  was 
impracticable.  Is  it  not  manifest,  that  his  apparent  daa« 
ger  would  depend  much  upon  the  character  of  the  assai- 
lant for  mild  and  amiable  temper  or  for  violent  and  un- 
governable passion  7  With  an  assailant  of  the  former 
oharaoter,  he  would  have  little  to  fear  under  circomstaa- 
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eesr  in  which  with  the  latter  his  life  would  be  in  great 
peril.  Let  it  be  recollected,  to3,  that  he  has  to  jadge  and 
to  act  at  the  instant,  npon  the  most  tremeadous  reponsi- 
bility.  If  he  strike  too  soon  he  is  condemned  to  a  fel- 
Ion's  death  upon  the  gallows.  If  he  strike  too  late  he 
falls  by  the  hands  of  his  adversary.  Surely  the  jury, 
who  tries  him,  ought  not  to  require  from  him  proof  of 
the  same  forbearance,  when  attacked  by  a  man  of  blood, 
as  when  attacked  by  a  man  of  peace.  His  danger 
would  undoubtedly  be  greater  in  the  one  case  than  in  the 
other ;  why  then  not  allow  him  to  prove  it  ?  There  is 
certainly  nothing  in  the  nature  of  the  testimony,  which 
ought  to  forbid  it.  Proof  of  the  superior  physical 
strength  of  the  deceased  is  always  admitted  ;  why  then 
not  admit  proof  of  that,  which  gives  to  the  physical 
strength  much  of  its  force,  and  all  of  its  danger.  It  ap- 
pears to  me,  too,  that  the  privilege,  which  the  prisoner 
has,  of  giving  in  evidence  his  own  peaceable  general 
demeanor,  is  of  an  analogous  nature.  Testimony  of  the 
kind  is  not  only  admissible  for  the  prisoner,  but  it  has 
been  said  by  very  high  authority  that  it  is  often  testimony 
of  much  weight.  Chief  Justice  Henderson  says,  in  the 
case  of  the  State  v.  Lipsey^  3  Dev.  Rep.  493,  that  **  the 
peaceable  and  orderly  character  which  the  prisoner  bad 
ever  borne,  had,  I  think,  more  ^than  hut  little  weight' 
which  the  Judge  in  the  Court  below  had  been  disposed  to 
allow,  when  the  facts  attending  the  homicide  had  been 
positively  sworn  to.''  The  character  of  the  prisoner  is 
offered  only  as  presumptive  evidence,  and  the  character 
of  the  deceased  is  offered  for  no  more,  but,  as  presump- 
tive  evidence,  it  does  seem  to  me  to  be  as  strong,  and 
therefore  ought  to  be  as  readily  admitted  as  the  other. 

If  I  have  been  successful  in  showing  that  the  testimony 
of  the  violent  character  of  the  deceased  ought  to  be  ad- 
mitted for  the  prisoner,  when  he  defends  upon  the  ground 
of  killing  in  self-protection,  the  same  process  of  reasoning 
will  lead  to  the  conclusion,  though  in  a  less  striking 
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manner,  that  it  ought  to  be  admitted  to  show  that  the 
prisoner  acted  upon  a  legal  provocation.  That,  which 
would  be  considered  legal  provocation,  when  offered 
by  a  man  apt  to  strike  and  ready  to  shed  blood,  might, 
very  properly,  not  be  so  regarded  when  offered  by  one 
of  a  contrary  disposition.  Bat  it  is  said,  that  the 
right  to  kill  does  not  depend  upon  the  character  of 
the  slain — that  the  law  throws  its  mantle  of  protection 
equally  over  the  violent  and  the  gentle,  as  the  rain  falls 
from  Heaven  equally  on  the  just  and  on  the  unjust 
That  is  admitted,  but  it  proves  nothing.  It  is  true  that 
the  killing  of  a  violent  and  blood-thirsty  man,  without 
provocation  or  excuse,  is  as  much  murder,  as  the  killing 
of  any  other  person  ;  but  in  ascertaining  the  fact  whe* 
ther  there  was  such  provocation  or  excuse,  I  contend, 
that  the  character  of  the  violent  man  affords  important  pre- 
sumptive testimony  in  favor  of  the  accused.  It  is  urged 
again,  that  where  the  proof  is  positive  and  clear,  that 
there  was  no  legal  provocation,  the  evidence  of  character 
can  have  no  effect,  and  on  that  account  ought  to  be  re- 
jected. To  this  I  answer  that  plenary  proof  on  one  side 
can  never  justify  the  rejection  of  testimony,  otherwise 
competent,  on  the  other.  The  argument  confounds  the 
effect  and  the  competency  of  testimony.  Testimonyt 
which  is  competent,  which  may  be  introduced  at  all— ^ 
may  be  introduced,  no  matter  how  little  may  be  its  effect, 
— ^nay  even,  if  it  be  perfectly  manifest  in  the  particular 
case  that  it  can  have  no  effect  whatever.  It  is  urged  far- 
ther in  the  case  before  us,  that  the  jury  have  found  that 
there  was  no  legal  provocation  and  therefore  the  evidence 
must  be  rejected,  as  being  entirely  immaterial  and  use- 
less. The  reply  is  that  it  was  offered  before  the^'ury  had 
so  foundf  and  if  it  had  been  admitted,  it  is  possible,  that 
their  deliberations  might  have  led  them  to  a  different 
conclusion.  But  it  is  urged  finally,  that  there  is  no  au- 
thority in  favor  of  the  admissibility  of  such  testimony. 
However  this  may  be  elsewhere,  I  contend  that  it  is  not 
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80  in  this  State.  In  the  case  of  the  Slate  y.  Tadxif  1 
Hawks  Rep.  210,  the  prisoner  was  indicted  for  the  mur- 
der of  a  slave.  No  witness  was  present  when  the  homi- 
cide was  committed ;  and  the  testimony  against  the  priso- 
ner consisted  principally  of  his  declarations,  and  of 
circumstances  connected,  more  or  less  remotely  ^with  the 
transaction.  In  the  progress  of  the  cause,  the  prisoner 
offered  to  prove  **  that  the  deceased  was  a  turbulent  man, 
and  that  he  was  insolent  and  impudent  to  white  people ; 
but  the  Court  refused  to  hear  such  testimony,  unless  it 
would  prove  that  the  deceased  was  insolent  and  impudent 
to  the  prisoner  in  particular."  The  prisoner  having  been 
convicted  and  having  appealed  to  this  Court,  it  was  deci- 
ded that  the  testimony  was  proper  and  ought  to  havo  been 
admitted.  Taylor, Chief,  Justice,  delivered  the  unanimous 
opinion  of  the  Court,  in  which,  after  remarking  upon  the 
character  of  the  testimony,  and  the  nature  of  the  enquiry, 
he  said :  *'  It  cannot  be  doubted,  that  the  temper  and 
disposition  of  the  deceased,  and  his  usual  deportment  to- 
wards white  persons,  might  have  an  important  bear- 
ing upon  the  enquiry,  and,  according  to  the  aspect  in 
which  it  was  presented  to  the  jury,  tend  to  direct  their 
judgment  as  to  the  degree  of  provocation  received  by  the 
prisoner.  If  the  general  behavior  of  the  deceased  was 
marked  with  turbulence  and  insolence,  it  might,in  connex- 
ion with  threats,  quarrels  and  existing  causes  of  resent- 
ment he  had  against  the  prisoner,increase  the  probability, 
that  the  killer  had  acted  under  a  strong  and  legal  provo- 
cation.'*  Here  there  is  a  case,  in  which  it  was  distinctly 
declared,  that,  the  character  of  the  deceased  might  be 
offered  in  evidence  on  behalf  of  the  prisoner.  An  attempt 
is  made  to  destroy  the  effect  of  this  decision  and  of  its 
applicability  to  the  case  before  us,  by  saying  that  it  is 
an  authority  only  in  a  case  where  the  deceased  was  a 
slave,  and  where  there  was  no  direct  testimony  as  to  the 
provocation,  under  which  the  prisoner  acted.  To  the 
first  of  these  objections  the  reply  is  that  the  Court  cer« 
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tainlyy  did  not  assign  the  fact  of  the  deceased  being  a  slave, 
as  a  reason  for  admitting  the  testimony.  It  is  true,  that 
a  slighter  cause  would  be  a  legal  provocation  in  the  case 
of  a  slave,  than  in  the  case  of  a  white  man :  but  they  did 
not  intimate  that  the  provocation  was  to  be  proved  by  a 
different  kind  or  degree  of  testimony.  The  second  objec- 
tion  is  better  founded ;  but  I  can  see  no  reason  for  the  dia> 
tinction.  The  testimony  as  to  character  may  perhaps  be 
stronger  in  the  case,  where  there  is  no  direct  and  positive 
evidence  as  to  the  provocation,  than  where  the  evidence  is 
only  circumstantial ;  but  its  object  and  its  office  are  the 
same  in  both  cases ;  that  is,  to  ascertain  whether  the  slay- 
er acted  upon,  or  without,  a  sufficient  provocation.  If 
admissible,  then,  in  one  case,  it  ought  not  to  be  rejected 
in  the  other. 

Upon  the  whole,  I  am  of  opinion,  that  testimony  of  the 
character  of  the  deceased  for  violence  may  be  offered  by 
the  prisoner  in  all  cases,  where  the  enquiry  is,  whether  he 
acted  from  malice  or  upon  legal  provocation  or  excuse. 


Per  Cu&iAM.    Ordered  to  be  certified  to  the  Court  below 
that  there  is  no  error. 
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When  alaoderoufl  words  are  uttered,  the  law  pritita  facie  impliee  malice* 
oxeepi  io  the  caae  of  a  pri?ile(red  comnmoieation,  which  ie,  where  thft 
party  is  aetiof  UDder  a  daty  either  legal  or  moral,  towards  the  penoa  to 
whom  he  makea  the  common ication.  In  euch  a  caee  malice  mvet  ha 
proved  by  the  plaintiff,  and  it  ia  a  question  of  fact  for  the  jnry. 

In  an  action  of  tori,  where  the  plaintiff  seeks  to  recoTor,  and  is  entitled  to, 
Tindictive  damages,  he  may  pTe  ia  evidence  the  pecuniary  eircamstaa 
of  the  defendant. 


Appeal  from  the  Superior  Court  of  Law  of  Chatham 
County,  at  the  Spring  Terra,  1848,  his  Honor  Judge 
Pearson  presiding. 

This  is  an  action  to  recover  damages  for  words  spo* 
ken.  It  appears  that  the  plaintiff  Joseph  Ann,  is  the  sec* 
cond  wife  of  the  plaintiff  Adcock,  and  that  the  latter  had, 
by  his  first  wife,  two  daughters,  one  of  whom  was  named 
Sally.  It  further  appears  that  the  first  Mrs.  Adcock  had 
requested  the  defendant  Bmeline  Marsh,  with  whom 
she  was  very  iatimate,  to  give  her  daughters  advice.  Ac- 
cordingly the  defendant,  Mrs.  Marsh,  after  the  intermar- 
riage of  the  plaintiffs,  advised  Sally  Adcock,  that  she  and 
her  sister  ought  not  to  live  at  her  father's,  giving  as  her 
reason,  that  her  step  mother  was  reported  to  be  a  loose 
woman,  and  too  intimate  with  an  individual,  whose  name 
was  mentioned,  and  advised  her  to  mention  it  to  her  father. 
And  to  Mary  Moore,  the  maternal  aunt  of  Sally  Adcock, 
she  made  use  of  language  much  stronger.  No  question 
is  made,  but  that  the  words  used  by  Mrs.  Marsh,  on  both 
occasionp,  *were  in  themselves, /^rtma/acie,  actionable. 

The  plaintiffs  declaration  contains  two  counts,  one  for 
'the  words  spoken  to  Sally  Adcock,  and  the  other  for 
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those  spoken  to  Mary  Moore.  With  a  view  to  vindictive 
damages,  the  plaintiffs  counsel  offered  to  prove,  that  the 
defendant  Marsh  was  worth  between  two  and  three  thou- 
sand dollars.  This  testimony  was  objected  to,  but  re- 
eeived  by  the  Court.  Much  testimony  was  introduced  to 
discredit  Mary  Moore,  and  the  defendants  counsel  insisted 
that  the  plaintiffs  were  not  entiled  to  a  verdict  on  the 
count  framed  on  the  words  spoken  to  her,  and  asked  the 
-Court  to  charge  the  jury,  on  the  first  count,  that  the  con* 
fidential  relation  existing  between  the  witness  Sally  Ad- 
cock and  Mrs.  Marsh,  and  the  occasion  for  using  the 
words,  rebutted  the  implication  of  malice/  The  Court 
refused  so  to  charge,  but  instructed  the  jury,  that  when 
slanderous  words  were  spoken,  malice  w^as  implied,  unless 
the  occasion  and  relation  of  the  parties  rebutted  the  im- 
plication, and  that  in  this  case  there  was  no  evidence 
diowing  such  an  occasion  for  speaking  the  words,  or 
such  a  relation  between  thedefeniant  Emeline  and  Sally 
Adoock,  as  would  rebut  the  implication  of  malice.  For 
supposing  the  mother  of  Sally  Adcock  had  requested 
Mrs.  Marsh  to  give  her  daughters  advice,  still  as  their 
father  had  placed  over  them,  by  his  second  marriage,  a 
step  mother,  there  was  no  excuse  in  law  for  Mrs.  Marsh 
speaking  to  the  witness  the  slanderous  words  of  the 
plaintiff,  however  much  it  might  mitigate  the  damages. 
The  jury  returnedrA  verdict  for  the  plaintiffs  and  the 
defendants  moved  for  a  new  trial,  because  the  Court  re- 
ceived improper  evidence,  and  for  error  in  law  in  the 
charge.  From  the  judgment  on  the  verdict  the  defen- 
dants appealed. 

McRae  and  WaddelU  for  the  plaintiffs. 
Kervt  for  the  defendants. 

NASH9  J.  We  are  relieved  from  any  consideration  of 
the  case,  growing  out  of  the  charge  contained  in  the 
second  count  in  the  declaration.    The  case,  as  presented 
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to  US,  is  oonfined  to  the  first  count,  for  it  is  the  error 
committed,  or  alleged  to  be  committed  by  the  presiding 
Judge  in  considering  the  case,  under  that  count,  to  which 
our  attention  is  directed. 

We  think  his  Honor  was  correct  in  refusing  to  give 
the  charge  requested,  and  that  he  erred  in  the  latter  part 
of  his  instruction  upon  this  point.  The  instruction  re- 
quired assumed,  that  the  question  was  one  purely  and 
entirely  of  law,  for  it  was,  **  that  the  confidential  relar 
tion  existing  between  the  defendant,  Mrs.  Marsh,  and  the 
witness,  and  the  occasion  for  using  the  words,  rebutted 
the  implication  of  malice."  This  instruction,  the  Court 
could  not  give,  because  it  involved  an  enquiry  of  fact, 
which  it  was  the  province  of  the  jury  alone  to  make. 
And  we  think  his  Honor,  in  instructing  the  jury  **  there 
was  no  evidence  showing  such  an  occasion  for  speaking 
the  words,  or  such  a  relation  between  the  witness  and 
the  defendant,  as  would  rebut  the  implication  of  malice,** 
erred,  for  the  same  reason,  because  in  this  case,  malice, 
was  a  question  of  fact  for  the  jury,which  his  Honor  could  not 
decide.  He  must  have  meant,  in  the  latter  part  of  this 
charge,  that,  although  the  mother  of  Sally  Adcock,  had  re- 
quested  Mrs.  Marsh  to  advise  her  daughters,  that  did 
not  make  her  communication  a  privileged  one.  In  this 
there  was  error.  We  hold  that  it  was  a  privileged  com- 
V  monication,  if  made  by  Mrs.  Marsh,  in  good  faith,  and  of 
the  bona  fides  the  jury  were  the  exclusive  Judges,  and  it 
ought  to  have  been  left  to  them.  The  idea  seems  to  have 
been,  that  the  communication  was  not  a  privileged  one, 
because  the  defendant  had  no  interest  in  the  matter»  and 
stood  in  no  relationship  to  the  witness,  but  was,  in  every 
respect,  a  volunteer.  In  general,  when  words  slanderous 
in  themselves  are  uttered  of  another,  whether  written  or 
verbal,  the  law  implies  malice.  But  there  is  a  class  of 
.  cases,  in  which,  although  the  words  are  actionable,  yet 
from  the  relation  in  which  the  party  publishing  ^stands 
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to  the  individual,  to  whom  they  are  published,  or  to  the 
iabjeot  mattery  the  idea  of  malice  is  rebutted,  and  the 
words  eease  to  furnish  the  foundation  of  an  action. 
These  are  called  privileged  communications,  that  is  the 
party  making  them,  has,  in  law  or  in  morals,  the  right  to 
make  them ;  but,  if  he  acted  in  bad  faith,  and  used  his 
privilege  as  a  cloak,  under  which  to  cover  his  malice,  the 
communication  ceases  to  be  a  privileged  one,  and  he 
must  answer  the  consequences.    And  whenever,  in  an 
action  for  slander,  the  defence  rests  upon  the  question  of 
express  malice,  on  the  part  of  the  defendant,  the  jury  are 
the  sole  triers.    We  have  found  no  case  exactly  like  this, 
but  several,  in  which  the  principles  governing  them  were 
similar  to  those  arising  here.     In  Wright  v.  Weodgtih^  2 
G.  M.  &  R.  513,  and  also  reported  in  1   T.  &  G.  12, 
Baron  Parke  observed,  "  the  proper  meaning  of  a  privb^ 
leged  communication,  is  only  this :  that  the  occasion,  on 
which  the  communication  was  made  rebuts  the  inferencev 
prima  faciet  arising  from  a  statement  prejudicial  to  the 
character  of  the  plaintiff.''    The  same  eminent  Judge  in 
the  case  of  Cockayne  and  Hodgkisson^  5  Car.  &  P.  543, 
observes,  that ''  whenever  the  writer  of  a  libel  is  acting 
under  any  duty  legal,  or  moraU  towards  the  person  to 
whom  he  writes,  his  communication  is  a  privileged  one  ;'* 
and  no  action,  says  Mr.  Stephens,  will  lie  for  what  is 
there  written,  unless  tha  writer  is  actuated  by  malice. 
2  Stephen's  N.  P.  22,  25.     So,  in  the  case,  Stojy  fa  0hal-  ^o^dM  cr. 
land^t  i  Tigr  ib  Pfiyi  fliT4,  it  was  ruled  by  the  Court,  that  /L^T^^^i^ 
a  communication  by  letter,  made  by  a  son-in-law  to  his  p  /\/^q' 
mother-in-law,  respecting  her  proposed  marriage  with  ^       A^ry^ 
the  plaintiff  and  containing  imputations  upon  him,  though 
volunteered,  was  privileged,  from  the  moral  obligation 
resting  upon  him  to  protect  her  from  injury.    Many 
other  cases  are  cited  by  Mr.  Stephens  to  the  same  pur- 
pose.   Was  the  communication  made  by  Mrs.  Marsh  to  \ 
Sally  Adcock  a  privileged  one  7    She  was  not  connected  1 
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with  ber  by  any  ties  of  consangainity,  nor  bad  she  any 

personal  interest  in  the  matter ;  nor  was  it  necessary  in 

I   order  to  her  protection,  that  the  duty  she  was  dlschai^ing 

'  should  have  been  a  legal  one.    Was  it  a  moral  one  t 

Can  there  be  a  doubt  T    What  higher  moral  duty  than  to 

I  warn  the  young,  to  guard  the  innocent,  to  direct  the  un« 

•  wary  7  The  step-mother  of  Sally  Adcock  was  believed 
by  Mrs.  Marsh  to  be  an  impure  woman,  whether  justly 
or  not,  is  not  now  the  question ;  and  in  compliance  with 

'  the  request  of  the  departed  mother,  she  made  the  com* 
;  munication  to  the  daughter.  What  more  perilous  situa- 
I  tion  could  the  child  of  her  friend  be  placed  in  ?  Daily 
:  exposed  to  the  contaminating  society  of  a  woman,  loose 
I  in  her  morals,  whose  position  invested  her  with  a  com- 
'  manding  influence  over  her,  if  the  time  and  the  occasion 
'  ever  could  come,  when,  obeying  the  voice   of  duty,  she 

*  was  to  warn  the  witness  of  her  danger,  it  had  come. 
Nor  could  the  fact,  that  the  individual,  against  whose  so- 
ciety she  was  warned,  was  her  step  mother,  change  in 
the  least  the  obligation  of  the  defendant ;  the  danger  to 
the  safety  of  the  witness  was  by  the  connection  increased 
in  a  ten-fold  degree,  and  the  obligation  on  the  defendant 
increased  in' proportion.  It  will  be  recollected,  that,  in 
the  preceding  remarks,  we  do  not,  in  the  most  remote 
manner,  mean  to  be  understood  to  say  or  intimate, 
that  there  was  just  cause  for  the  opinion,  which  Mrs. 
Marsh  entertained  of  Mrs.  Adcock;  it  is  not  pre- 
iended.  All  we  intend,  all  we  mean  is,  that  Mrs. 
Marsh,  holding,  honestly,  these  opinions  of  Mrs.  Adcock, 
was,  by  the  law,  justified  in  making  them  known  to 
Sally  Adcock ;  and  that  her  communication,  so  made, 

,  was  what  is  termed^  a  privileged  one.    And  we  farther 
I  hold,  that  without  any  request  from  the  mother,  she  would, 
I  under  the  other  circumstances,  have  been  justified.   When, 
however,  a  communication  is  shown  to  be  a  privileged 
one,  as  flowing  from  a  legal  or  moral  obligation,  the  plain- 
tiff may  if  he  can,  prove  that  it  was  not  made  in  good 
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&ith,  but  from  malice.  If  ,he  succeed  in  doing  so,  it  is 
stripped  of  the  protection  of  the  law,  and  ceases  to  be 
privileged.  The  rule  was  adopted  for  the  protection  of 
good  morals,  and  mast  not  be  perverted  to  the  purposes 
ofvice.  But  it  is  the  duty  of  the  plaintiff  to  prove  this  mal*  \^ 
ice  by  competent  evidence,  and  it  then  becomes  a  question 
of  fact,  for  the  jury.  It  is  their  province  to  say,  whether 
the  defendant,  in  making  the  communication,  has  acted 
honafide^  intending  honestly  to  discharge  a  duty,  or  whe« 
tber  he  has  acted  maliciously  intending  to  do  an  iiy'ury 
to  the  plaintiff.  PatH^on  v.  Jones^  15th  Com.  L.  R.  305.  /> 
Coxhead  v.  Richards^  52  do.  568.  Enough  appears  in  the 
case,  to  authorise  the  Court  to  treat  the  communication  to 
the  daughter,  as  so  far  privileged,  as  to  leave  the  ques- 
tion of  good  or  bad  faith,  with  which  it  was  made,  to  the 
jury,  especially  as  the  defendant  had  desired  the  witness 
to  inform  her  father  that  she  might  have  the  benefit  of 
his  advice.  We  think,tberefore,it  ought  ^to  have  been  put 
to  the  jury,  to  say,  whether  the  words  were  spoken  to  the 
witness,  for  the  honest  purpose  of  warning  an  innocent 
young  woman,  of  the  danger  to  her  reputation  and  morals, 
from  a  longer  intimate  association  with  one,  whom  the 
speaker  believed  to  be  a  lewd  woman,  or  for  the  mali- 
cious purpose,  of  aspersing  her  character.  Such  ought 
to  have  been  the  instruction  given  to  the  jury.  His  Honor 
however  charged,  that  there  was  no  evidence  to  rebut  the 
malice  implied  in  law,  by  speaking  of  the  words.  In  this 
we  think  he  erred.  If  he  meant,  what  the  words  imply, 
that  there  was  no  such  emdence^  he  was  manifestly  wrongf 
for  it  existed  in  the  relation  in  which  the  parties,  the 
witness  and  the  defendant,  stood  towards  each  other,  as 
stated  in  the  case.  If  he  meant  there  was  not  sufficient 
evidence,  then  he  erred,  in  taking  upon  himself  the  deci- 
sion of  a  matter  of  fact. 

It  is  further  urged  by  the  defendant,that  the  Court  erred, 
in  permitting  evidence  to  go  to  the  jury,  as  to  his  cir- 
cumstances.   On  this  question,  we  concur  with  his  Honor 
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Such  evidence  has  been  repeatedly  admitted  in  actions  of 
tort,  to  influence  the  damages  to  be  giyen.  In  2  Star. 
Ev.  496,  it  is  laid  down,  that,  in  an  action  for  malicious 
prosecution,  the  plaintiff,  with  a  view  to  vindictive  dam- 
ages, may  give  in  evidence  the  length  of  time  he  was  im- 
prisoned, his  situation  in  life,  and  his  cir^mstances.  He  \  ^ 
may  also  given  in  evidence  the  circumstances  of  the  de-  / 
fendant     Bui  N.  P,  13. 2  St.  Ev.  262. 

The  only  case,  we  can  find  to  the  contrary  is  that  of 
James  t.  Biddington,  25  Com.  L.  K.  553.    8  Car.  &  Pay. 
589 ;  there,   Aloerson,  Baron,  ruled  out  the  testimony. 
He  cites  no  authority  for  his  opinion,  and  admits  it  had 
often  been  received.    The  case,  which  was  for  criminal 
conversation,  does  not  show  what  were  the  attendant 
circumstances.     In  such  actions,  vindictive  damages  are 
not  necessaarily  given  :   they  are  dependant  on  the  cir- 
cumstances attending  the  transaction.     If  the  plaintiff, 
by  his  negligence,  has  contributed  to  his  own  dishonour  ; 
if  he  and  his  wife  lived  unhappily  together,  and  in  other 
cases  of  a  similar  character,  he  is  not  entitled  to  vindic- 
tive damages,  and  the  evidence  would  not  be  admissible. 
Such  may  have  been  the  case,  upon  which  we  are  com- 
menting.   Be   that,  however  as  it  may,  we  prefer  the 
opinions  previously  given  as  more  in  accordance  with  jus- 
tice and  right  reason.     The  object  of  the  law  in  giving 
damages,  in  actions  of  tort  is  to  compensate  the  plaintiff 
for  the  injury  he  has  sustained;  and  in  giving  vindictive 
damages  to  punish  the  defendant  for  his  iniquitous  con- 
duct.   In  neither  case  ought  justice  to  be  lost  sight  of, 
and  in  neither  case  does  the  law  contemplate  or  intend 
the  ruin  of  the  defendant.    Without  a  knowledge  of 
his  circumstances,  the  jury  might  give  damages  against 
him  utterly  ruinous,  and  such,  as  against  another  of  grea^ 
ter  property,  would  not  be  felt. 

For  the  error  pointed  out,  the  judgment  must  be  re- 
versed, and  a  venire  de  novo  awarded. 

PxR  CvRiAM.    Judgment  reversed  and  venire  de  novm. 
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A  gimrdtaii  of  a  Innatio  may,  by  ordor  *of  the  Connty  Conrt,  ri^tfally  fell 
tba  penoaal  property  of  his  ward  for  the  payment  of  hia  debt8«  provided 
there  be  no  fraud  in  the  proceeding. 

The  easee  of  Ilarru  y.  Riehmrdwn,  4  Dev.  279|  and  of  Leary  y.  FUieUr^  1 
Ired.  259,  cited  and  approved. 


Appeal  from  the  Superior  Coart  of  Law  of  Oranga 
Coatit}%  at  a  Special  Term  in  December  1847,  bis  Honor 
Jadge  Battle  presiding. 

Tbis  was  an  action  of  detinue  for  seven  slaves,  to  wbich 
the  defendant  pleaded  the  general  issue  and  statute  of 
limitations.  It  was  tried  at  the  Special  Term  of  Orange 
County  in  December  last,  when  the  plaintiff  proved,  that 
she  was  entitled  to  the  slaves  in  controversy  under  the 
will  of  her  father ;  that  they  were  in  the  possession  of 
the  defendant  and  had  been  demanded  of  him,  before  the 
commencement  of  the  suit.  She  then  produced  the  re* 
cords  of  the  County  Court  of  Orange,  at  November 
Term,  1845,  showing  that  she  had  been  regularly  declared 
a  lunatic,  and  that  one  Thomas  D.  Oldham  had  been  ap« 
pointed  her  guardian.  The  defendant  claimed  the  slaves, 
under  a  sale  made  by  one  Stephen  Glass,  as  the  guardian 
of  the  plaintiff,  in  November  1827.  He  then  produced 
the  records  of  the  County  Court  of  Orange,  at  August 
term,  1826,  showing  that  the  plaintiff  was  then  declared 
a  lunatic  and  the  said  Glass  appointed  her  guardian,  and 
he  also  produced  the  records  of  August  term,  1827,  upon 
which  appeared  the  following  order : 

"Ordered,  that  Stephen  Glass,  Guardian  6^c.  have 
leave  to  sell  Patience  and  her  three  children,  the  pro- 
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perty  of  Ritta  Howard,  his  ward^for  the  purpose  of  pay« 
iog  debts." 

He  then  introduced  witnesses,  to  show  that  GlasSi  the 
guardian,  sold  the  slaves  mentioned  in  the  order,  at  pub- 
lic sale  in  November  1827,  when  one  Richard  Howard 
became  the  purchaser,  and  afterwards  sold  them  to  him : 
and  that  he  had  kept  them  and  their  increase  ever  since, 
claiming  them  as  his  own.  The  fairness  of  the  sale 
made  by  the  guardian  was  attempted  to  be  impeached 
by  the  plaintiff,  and  testimony  was  introduced  for  that 
purpose,  but  it  is  unnecessary  to  state  it,  as  the  case  wa& 
decided  upon  another  ground.  The  defendant  contended 
that  he  acquired  a  good  title  to  the  slaves,  under  the  sale 
made  by  the  plaintiff's  guardian,  Glass,  to  Richard  How- 
ard and  his  purchase  from  Howard  ;  but  that,  if  his  title 
had  been  originally  defective,  it  was  made  good  by 
so  many  years  of  adverse  possession.  He  also  objected 
that  the  action  could  not  be  sustained  in  the  name  of  the 
plaintiff  alone,  without  joining  her  guardian  or  some  per- 
son as  next  friend. 

For  the  plaintiff  it  was  insisted,  that  the  action  was 
properly  brought  in  her  name,  and  that,  if  it  were  not 
so,  the  objection  could  not  be  taken  upon  the  trial  after 
a  plea  in  bar ;  that  the  defendant  had  not  acquired  any 
title  under  his  purchase :  1st.  Because  the  County 
Court  had  no  power  to  make  an  order  for  the  sale  of  the 
slaves.  2nd.  That  if  it  had,  it  was  a  special  authority, 
which  must  be  strictly  pursued,  by  the  Court's  ascertain- 
ing the  debts  for  which  the  sale  was  to  be  made,  which 
it  was  contended*  had  not  been  done  in  this  case.  The 
Court  charged  the  jury  that  the  County  Court  had  no 
power  to  make  the  order  in  question,  because  it  had  not 
pursued  the  special  authority  conferred  upon  it,  and  that 
the  defendant  had  therefore  acquired  no  title  to  the  slaves 
under  his  purchase  from  the  vendee  of  the  guardian  ; 
that  the  statute  of  limitations  had  no  operation,  because 
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ibe  plaintiff  was  a  lanatio  daring  the  whole  time  of  the 
defendant's  possession,  and  that  the  action  conld  be  sus- 
tained in  the  name  of  the  plaintiff  alone.  Under  this 
charge  the  plaintiff  had  a  verdict  and  jadgment,  and  the 
defendant  appealed. 

No  counsel  for  the  defendant. 
Waddett  and  Nortjooodf  for  the  plaintiff. 

Battle,  J.  When  this  case  was  on  trial  before  me  while 
presiding  in  the  Court  below,  the  main  objection  to  the . 
title  set  up  by  the  defendant,  under  the  sale  made  by  the 
plaintiff's  first  guardian,  Glass,  was  that  the  authority  con- 
ferred upon  the  County  Courts  by  the  acts  of  1784  and 
1801  (1  Rev.  Stat.  ch.  57,«ec.  1  and  2}  was  a  special  one, 
which  must  be  strictly  pursued  ;  and  that  the  County 
Court  of  Orange,  in  making  the  order  in  question,  had 
exceeded  the  authority,  with  which  it  was  invested :  and 
that  therefore  the  order  and  all  the  proceedings  under  it 
were  void.  In  support  of  this  position,  the  counsel  for  the 
plaintiff  cited  and  relied  upon,  the  case  of  Leary  v. 
Fletcher^  1  Ired.  Rep.  259,  in  which  it  was  held  that  the 
County  Court,  in  proceeding  under  the  act  of  1789  (1  Rev. 
Stat  ch.  63,  sec.  1 1)  authorising  an  order  to  issue  to  a 
guardian  empowering  him  to  sell  the  property  of  his  ward, 
for  payment  of  the  debts  of  the  ward,  must  first  ascertain 
that  there  are  debts  due  by  the  ward,  which  render  the 
sale  of  the  property  expedient ;  and  that  the  Court  must 
also  select  the  part  or  parts  of  his  property,  which  can 
be  disposed  of,  with  least  injury  to  the  w*ard,  and  that, 
therefore,  an  order  in  the  following  words :  **  Ordered 
that  A.  W.  the  guardian,  have  leave  to  sell  as  much  of  the 
lands  of  S.  M.  deceased,  as  will  satisfy  the  debts  against 
said  deceased's  estate"  is  unauthorised  and  void,  and  a  pur- 
chaser of  the  land  under  a  sale,  made  by  the  guardian  in 
pursuance  of  such  order,acquires  no  title.  The  difference 
between  the  general  power  of  the  County  Courts,  acting 
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fttoad  hoc  as  Coorts  of  Chanceryt  by  virtoe  of  the  aotlM^ 
rity conferred  apoa  them  by  the  GeneralAs8embl}%in  order* 
log  the  sale  of  the  real  estates  of  wards  by  their  guardians, 
and  their  power  in  ordering  the  sale  of  perianal  property 
was  not  distincly  presented  to  this  Court  in  the  reply  of 
the  defendant's  counsel,  nor  was  the  case,  Harris  v.  Rich^ 
ardson,  4  Dev.  Rep.  279,  brought  to  its  notice.  Upon  see* 
ing  the  latter  case,  and  considering  the  principles,  upon 
which  it  was  decided,  I  am  satisfied  that  I  eired  in  my 
charge  to  the  jury  upon  the  question  now  under  conside- 
ration. 

The  facts  of  that  case  were  that  certain  slaves  had  been 
sold  by  the  guardian  of  the  plaintiff,  Susan  Harris,  under 
an  order  of  the  County  Court,  made  upon  his  petition, 
which  set  forth  that  his  ward  had  no  other  property,  than 
the  said  slaves,  and  that  they  were  all  expensive  to  her. 
The  defendant  claimed  under  a  sale  made  by  the  guardian, 
and  the  plaintiff  obtained  a  verdict  and  judgment  in  the 
Court  below.  But  this  Court  reversed  the  judgment  and 
granted  a  new  trial,  holding  that  a  guardian  appointed 
by  the  Court  of  Chancery  might,  by  order  of  the  Court, 
rightfully  sell  the/7er^07ia/  property  of  his  ward ;  and  that 
the  Act  of  I7G2,  1  Kev.  Stat.  ch.  54,  confers  the  same 
power  on  the  County  Courts,  so  that  a  guardian,  appointed 
by  the  latter,  might,  under  a  similar  order,  also  sell  the 
personal  estate  of  his  ward.  The  Act  of  1801,  above 
referred  to,  gives  to  the  County  Courts  the  power  to  ap« 
point  guardians  of  lunatics  and  idiots,  and  invests  the 
guardians  so  appointed  with  ^  the  same  powers  to  all 
intents,  constructions  and  purposes'*  as  have  been  con- 
ferred  upon  guardians  of  orphans,  appointed  by  the 
County  Courts  by  virtue  of  the  Act  of  1762.  It  follows 
from  this,  that  the  case  of  Harris  v.  Richardson^  is  a 
direct  authority  in  favor  of  the  order  and  sale,  under 
which  the  defendant  claims  ;  and  we  hold,  that,  if  the 
sale  was  made  fairly  and  in  good  faith  by  his  vendcMr, 
he  acquired  by  it  a  good  title  to  the  slaves  now  sued  for* 
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We  think  it  proper,  however,  to  repeat  the  remarks,  made 
by  the  Court  in  the  case  jast  referred  to,  that  **  such 
sales  are  so  nnusual — the  occasions,  which  would  justify 
them,  are  so  rare — ^the  dangers  of  imposition  on  the 
Court  by  misrepresentations  of  the  guardian  and  of  cor- 
rupt combinations  between  him  and  the  ostensible  pur- 
chasers so  obvious,  that  the  vigfilance  of  Courts  and  ju- 
rors should  be  extended  in  detecting  any  fraud,  which 
may  infect  the  proceeding.^  The  judgment  must  be  re* 
versed  and  a  venire  de  novo  awarded. 


Pn  CuaiAM.    Judgment  reversed  and  a  ventre  de  novo* 


-  \ 


EMSLEY  DONKELL  4*  AL.  •#.  WILLIAM  T.  SHIELDS  &  AL. 

Whtre  then  iM  iwo«r  man  pwtiet,  deftaimato  in  u  aotion  of  trMrar,  u 
appMl  by  \mm  than  the  whoU  AtalMr  ot  partiM  cannot  be  aapportadt  al< 
Iboogh  tlM7  pleaded  eeverally.  If  the  Ttrdiet  if  agaloit  all,  the  jadgmaat 
mnet  neoeeearily  be  againit  all  for  the  whole  ram  fonnd  in  damagee. 

The  oaiee  of  QUUam  t,  Hiek»,4  Der.  217,  DumuY.  JonM,  4  Dot.  ft  Bat« 
IM,  tffincrT.  OatoOeni,  4  Dot.  ft  Bat  601»  aid^laft  ▼.  TheJutH^m 
^  MeMT^  3  Ifad«430,  oitodaad  app^ffad. 

Appeal  from  the  Superior  Court  of  Law  of  Guilford 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Bijunr 
pretidioff. 
4» 
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This  was  an  action  of  trover  brought  by  the  plaintiflb 
against  James  M.  Patterson  and  three  other  defendants, 
to  recover  damages  for  the  conversion  by  tbem  of  several 
slaves.  The  defendant  pleaded  severally  the  general 
issnct  not  guilty,  and  upon  the  trial  of  the  issues  in  the 
Superior  Court  of  law,  at  Guilford,  on  the  spring  circuit 
of  1848,  the  jury  found  the  defendants  **  severally  guilty,** 
and  assessed  the  plaintiff's  damages  to  t2,048  60,  and 
Judgment  was  rendered  that  the  plaintiffs  recover,  &c. 
From  this  judgment  the  defendant,  Patterson,  alone,  ap» 
pealed  to  the  Superior  Court,  where  the  counsel  for  the 
plaintiff  moved  to  dismiss  the  appeal,  for  the  reason  that 
the  other  defendants  had  not  joined  in  it 

Kerr  and  Iredell^  for  the  plaintiffs. 

Waddell  and  /.  T.  Moreheadf  for  the  defendants. 

BATTLSf  J*  Upon  the  direct  authority  of  the  cases  of 
Gilliam  Y.  Hicks^A  Dev.  Rep.  217,  and  Dunns^  McB" 
vatne,  and  Brovonley  v.  Janes^  4  Dev.  and  Bat.  Rep.  154^ 
and  for  the  reasons  therein  given^  which  it  is  unnecessaiy 
for  us  to  repeat^we  are  bound  to  allow  the  motion  made  by 
the  plaintiffs'  counsel,  and  to  dismiss  the  defendants'  ap- 
peal. It  is  true  that  the  defendants,  in  the  Court  below, 
pleaded  severally  not  guilty,,  and  the  jury  found  them 
severally  guilty,  yet  the  damages  assessed  were  for  one 
entire  sum  against  all,  as  they  ought  to  have  been  {Sir 
John  Huydari^eoie^  1 1  Coke's  Rep.  5.  Lawfield  v.  JBnm- 
eroftt  Straqge's  Rep.  910,)  and  the  judgment  thereon  was 
of  course  a  joint  one  against  all.  Nor  can  the  cases  of 
Stiner  v.  Cawthom^  4  Dev.  and  Bat.  Rep.  601  and  The 
State  V.  Justice*  of  Moore^  9  Iredell's  Rep.  480,  cited 
for  the  defendant,  help  him.  Both  those  cases  fully 
recognise  the  authority  of  Hicks  v.  Gilliam^  and  Dunnst 
Hcllvaine  and  Brownley  v.  Jones,  and  are  decided  upon 
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principles  not  applicable  to  them,  nor  to  this  case.  The 
motion  to  dismiss  the  appeal  from  this  Coart  in  Stiner  v. 
Catotkomf  was  refused  apon  the  groand,  that  though 
there  were  other  defendants  in  the  County  Court,  yet  as 
no  motion  was  made  to  dismiss  Cawthom's  appeal  from 
the  Superior  Court,  and  that  Court  did,  in  fact,  entertain 
jurisdiction  of  the  case,  and  gave  judgment  against  him 
alone,  his  appeal  to  the  Supreme  Court  was  proper,  and 
could  not  be  dismissed  from  that  Court.  The  other  case 
of  The  State  v.  The  Justices  of  Moore^  was  put  upon 
the  intelligible  and  proper  ground,  that  the  suit  against 
the  Justices,  was  not  agi^inst  them  as  several  persons, 
acting  as  individuals,  but  as  a  corporate  body,  act- 
ing through  the  medium  of  a  majority  of  its  members. 
The  judgment  was  therefore  against  them  in  the  same 
capacity,  and  an  appeal  from  it  by  a  majority  was  in 
effect,  an  appeal  by  the  whole  body. 


PiR  OvBiAM.  The  appeal  dismissed. 
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ANDREW  FLORA. 


A  ikiMffi  cidTife^  Mitoia  Xm^Atit  hk  wif#  AuiBg  to  wSdowlMod,  ud  i 
Iwr  nmniig*  ^  duth»  to  hn  wife's  hein  by  onMingnHiity,  with  the  aet^ 
tion  of  one  siiter»  Elizabeth.  The  wife  was  pregnmnt  at  the  tine  of  bm- 
kin^  the  willy  tbongh  unknown  to  the  testator.  Aflerwaidi  thie  child  waa 
boMi,  aikd  died  in  the  life-tlDle  of  its  mother.  The  mother  then  died,  lea- 
tlBf  bntthers  and  strters^  her  only  heirsj  BtU.  thai  on  tha  birth  off  tha 
.ahihli  tha  lemainder  Teetad  in  hiai*  to  tha  exclmlQa  of  the  brathets  and 
•istais  of  the  wife,  and  on  his  death  vested  in  his  heirs  at  law. 

*Ilie  conitmction  of  a  will  most  be  upon  the  will  itself,  and  cannot  be  con- 
trolled by  parol  proof  of  an  intention,  as  to  particular  persons  to  take  under 
the  devise,  Isr  ki  eflbct  thai  Would  be  to  make  the  wHl  by  parol ;  Ihoagh 
the  construction  may  be  aided  by  evidenea  of  the  state  of  tha  family. 

A  devise  to  one  person  cannot  be  color  of  title  to  anothcTi  clauninf  advaiaely 
to  the  devisee. 

The  oases  of  QibhoM  v.  Dutta^  1  Dev*  and  fiat  446|  and  Mbalgamery  y. 
IFynnf ,  4  Dev.  A  Bat  527|  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Currituck 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge 
Dick  presiding. 

Henry  Bright  was  seized  in  fee  of  the  premises  in  the 
declaration  described,  and  on  the  15th  April,  1836,  he 
made  his  will  and  therein  devised  and  bequeathed  as 
follows ; 

He  directed  a  tract  of  land  and  three  slaves  to  be  sold 
and  the  proceeds  to  be  applied  to  the  payment  of  his 
debts,  and  the  surplus,  if  any,  he  gave  to  his  wife,  Polly* 
The  will  then  proceeds  thus  :  "  I  lend  the  tract  of  land 
1  now  live  on*'  being  that  in  dispute  **  unto  my  wife  dn« 
ring  the  time  she  remains  my  widow.  I  also  lend  negro 
woman  Chary  and  child,  Pleasant,  Major,  Sylvester,  Ann, 
and  Amanda  to  my  wife  Polly,  as  long  as  she  lives  my 
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widow.  I  lend  the  use  and  benefit  of  all  my  stook  of 
every  denomination,  all  the  produce  of  every  kind,  all  the 
house-hold  and  kitchen  furniture,  and  farming  utensils  of 
every  description  to  my  said  wife  as  long  as  she  remains 
my  widow.  Immediately  after  the  marriage  of  my 
widow,  or  directly  after  the  death  of  my  wife  Polly,  I 
give  and  bequeath  all  the  before  mentioned  estates 
within  doors  and  without,  to  my  loving  wife  Polly's  heirs 
by  consanguinity,with  the  exception|of  Elizabeth  McPher« 
son :  and  I  give  and  bequeath  to  her  one  dollar.  I  ap« 
point  my  wife  Polly  whole  and  sole  excutrix  of  this  my 
will." 

The  testator  died  on  the  15th  May,  1836,  and  his  will 
was  proved  on  the  4th  Monday  of  that  month,  and  his 
wife  then  entered  her  dissent  to  it  The  testator  or  his 
wife  had  no  issue  born  at  the  mttking  of  the  will ;  but 
she  was  at  the  time  pregnant.  In  August  1836,  the 
widow  intermarried  with  the  defendant,  Flora,  and  she 
was  afterwards  delivered  of  the  child,  of  which  she  was 
pregnant  in  thetestator's  life  time;  and  thechild  lived  about 
six  months  and  died.  At  that  time  the  defendant  was  in 
possession  of  the  land,  and  dower  was  allotted  to  his  wife 
in  one  third  of  it,  which  he  claimed  in  her  right.  The 
defendant  afterwards  made  a  parol  contract  for  the  pnr^ 
chase  of  the  reversion  of  the  third  allotted  for  the  dower* 
and  of  the  other  two*thirds  in  possession  in  fee,  from 
Narcissa  Halstead,  and  Rachel,  Solomon,  and  Robert 
Charlton.  They  were,  together  with  said  Elizabeth 
McPherson,  the  brothers  and  sisters  of  the  testaipr^s 
wife,  and  were  living  at  the  making  of  the  will,  the  death 
of  the  testator,  and  the  marriage  of  his  widow.  Under 
those  titles  and  a  deed  from  Solomon  Charlton  for  his 
share  of  die  premises,  executed  about  two  years  before 
the  suit,  the  defendant  held  the  premises  for  about  tea 
years  before  the  commencement  of  the  action,  claiming 
in  right  of  his  wife,  or.  under  her  brothers  and  sisters^ 
ibr  fainself.    Mrs.  Flora  died  shortly  before  this  mU  ; 
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and  the  lessors  of  the  plaintiff  are  the  heirs  at  law,  of 
the  testator,  and  of  the  posthumous  child  ex  parte  patema. 
On  the  trial,  the  foregoing  facts  were  agreed  by  the 
parties.  Then  the  counsel  for  the  defendant  offered  fur- 
thermore to  prove  by  witnesses,  that  the  testator,  at  the 
time  of  malcing  his  will,  was  ignorant  of  the  pregnancy 
of  his  wife,  and  that  it  was  his  intention,  by  his  will,  to 
give  the  premises  to  the  said  brothers  and  sisters  of  his 
wife  (except  Elizabeth  McPherson)  after  the  death  or 
marriage  of  his  said  wife.  But  the  Court  rejected  the 
evidence ;  and  upon  the  facts  stated  was  of  opinion  with 
the  plaintiff,  and  a  verdict  and  judgment  were  rendered 
accordingly,  and  the  defendant  appealed. 

Heath  and  /.  H.  Bryan,  for  the  plaintiffs. 
Iredellf  for  the  defendant. 

RuFFiN,  G.  J.  A  title  at  law  cannot  be  set  up  for  tho 
afterborn  child,  under  the  Act  of  1808,  in  favor  of  chil- 
dren bom  after  the  making  of  their  parent's  will.  For, 
if  the  child  took  by  the  will,  it  was  provided  for  by  the 
father,  and  the  case  would  not  be  within  the  Act ;  and, 
if  the  child  did  not  take  under  the  devise,  but  the  mother 
and  her  brothers  and  sisters  took  the  whole  property, 
then  the  proceedings  were  not  had,  which  the  Act  pre- 
scribes for  vesting  the  seizin  in  the  child. 

Upon  the  construction  of  the  virill,  it  is  contended  for 
the  defendant,  either  that  the  testator^s  widow  took  the 
fee,  or  that  it  was  limited  over  in  remainder,  upon  the 
death  or  marriage  of  the  wife,  to  her  brothers  and  sis- 
ters, except  Mrs.  McPherson.  That  depends  upon  the 
operation  of  the  words,  **  my  wife's  heirs  by  consanguin- 
ity." We  do  not  think  they  gave  the  inheritance  to  the 
wife.  It  is  plain,  from  the  testator^s  giving  every  thing 
he  had  to  his  wife  and  her  blood,  that  he  did  not  intend 
his  estate  to  go  to  his  own  family,  as  such.  Then,  as  he 
gives  the  property  over,  upon  the  marriage  of  his  wife, 
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as  well  as  upon  her  death,  to  her  heirs  by  consanguinity^ 
there  woald  seem  to  be  a  pretty  stroDg  inrerencet  that  the 
testator  did  not  mean  those  persons  to  take,  in  the  quality 
of  his  wife's  heirs,  that  is,  by  succession  after  his  death ; 
because  then  upon  the  marriage  of  the  wife,  the  whole 
property  would  go  to  the  testator's  own  heirs  and  next  of 
kin,  for  the  interval  between  the  wife's  marriage  and 
death.  Perhaps  that  of  itself  would  not  be  sufficient  to 
prevent  the  application  of  the  rule,  in  Shellt/s  case  to  this 
devise.  But  when  to  those  considerations  is  added  this 
other,  that  the  testator  expressly  excepts  from  the  wife's 
heirs,  to  whom  the  limitation  is  made,  a  certain  sister  of 
the  wife,  one  cannot  be  mistaken  in  saying,  that  the 
words  wore  not  used  as  words  of  limitation  of  an  estate 
to  the  wife,  but  as  words  of  purchase,  denoting  who  were 
to  take  in  remainder  after  the  wife.  For  by  the  excpp* 
tion  it  is  manifest,  that  the  sister  was  understood  by  the 
testator  to  be  within  the  general  terms  of  description  and 
that  she  might  take,  but  for  the  exception.  If  she  did  take, 
it  would  be  as  one  of  the  wife's  heirs,  and  others  in  equal 
degree  must.in  like  manner,come  in  under  the  same  words. 
But  by  excluding  that  sister,  and  leaving  the  others  in 
equal  degree  to  take,  the  testator  shews  that  he  did  not 
mean  them  to  take  as  heirs,  by  descent  from  his  wife, 
since  the  course  of  descent  cannot  thus  be  altered,  by  ad« 
mitting  some,  and  excludiog  other  heirs.  The  wife's  es- 
tate therefore  was  only  that  expressly  limited  to  her  du- 
ring life  or  widowhood,  and  the  heirs  took  by  purchase 
in  remainder. 

Then,  the  question  is,  who  did  take  as  purchasers  under 
those  words  7  There  are  no  other  persons,  who  can  setup 
a  claim,  but  the  after-born  child,  and  the  other  brothers 
and  sister  of  the  wife,  besides  Mrs.  McPherson.  Here  it 
may  be  remarked,  that  the  construction  must  be  upon  the 
will  itself  and  cannot  be  controlled  by  parol  proof,  of  aa 
intention  as  to  the  particular  persons  to  take  under  the 
devise  ;  for  in  effect  that  would  be  to  make  the  will  by 
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parol.  The  qaestion  is  not  the  abstract  one,  ^what  the 
testator  intended,  bat  what  was  his  meaning  by  the  words 
used  by  him.  The  evidence  as  to  the  intention  was 
therefore  properly  excluded.  On  the  other  hand,  it  has 
been  decided^  that  the  construction  may  be  aided  by  evi- 
dence of  the  state  of  the  family.  Gibbons  v.  XTtcnn,  1 
Dev.  &  Bat.  446.  Hence  it  was  competent  to  prove,  that 
the  wife  was  only  pregnant  at  the  making  of  the  will, 
and,  perhaps,  that  the  testator  did  not  know  of  it.  But 
we  do  not  look  into  the  latter  point,  because,  for  the  rea* 
sons  that  will  presently  appear,  in  our  opinion,  his  igno* 
ranee  of  the  fact  could  not  affect  the  devise ;  and  there- 
fore the  exclusion  of  that  evidence  was  of  no  consequence. 
Between  the  two  sets  of  claimants,  the  wife's  after- 
born  child,  and  her  brothers  and  sisters,  the  opinion  of 
the  Court  is  for  the  former.  The  testator  uses  words, 
**  my  wife's  heirs  by  consanguinity,"  which  embrace  the 
child,  as  well,  in  case  it  was  out  of  the  way,  as  they 
do  the  brothers  and  sisters.  The  child  being  in  ventre 
matris  was  in  rerum  natura  capable  of  taking  by 
descent,  and  also  by  purchase  under  the  description  of 
« child"  or  "heir"  of  another.  Doe  v.  Clark,  2  H.  Bl. 
369.  Wallis  v.  Hodgson.  2  Atk.  Ii7.  Thelluson  v. 
Woodford.  4  Ves.  227.  Then,  what  is  to  exclude  the 
child  T  It  is  to  be  remembered,  that  whoever  takes,  does 
80  as  purchaser ;  and  that,  as  by  the  marriage  of  the 
wife  the  remainder  would  fall  into  possession  during  her 
life,  the  person,  who  takes,  does  not  take  as  being  the 
heir  absolutely  of  the  wife,  but  only  as  her  heir  apparent 
or  presumptive.  The  brothers  and  sisters  claim  as  filling 
the  latter  ^character,  while  the  child  was  undoubtedly 
heir  apparent.  It  is  asked  again,  what  is  to  exclude  itf 
If  the  testator  knew  that  it  was  in  ventre  matris,  the  de* 
fendant  gives  up  the  argument.  But  it  is  insisted  that 
he  did  not  know  it ;  and  the  presumption  is  very  cogent 
on  the  face  of  the  will,  that  he  did  not,  and  it  is  thence  in- 
ferred, that  the  testator  could  not  mean  the  child  to  take^ 
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and  that  he  did  mean  the  brothers  and  sisters  to  do  so^  as 
lieirs  presumptive.  There  can  be  but  little  doubt,  we 
think,  that  the  testator  expected  the  brothers  and  sisters 
to  take,  as  he  then  naturally  looked  upon  them  as  the 
wife's  nearest  relations,  and  the  exclusion  of  one  of  them 
shows  that  they  were  in  his  view.  But  that  is  not  the  whoto 
enquiry.  We  are  to  consider,  not  only  whether  helntea* 
ded  those  persons  might  or  should  take,  but  whether  they, 
and  no  one  else,  should.  How  can  those  broad  words^ 
**  my  wife's  heirs"  be  narrowed  down  to  three  or  four 
particular  persons,  though  those  persons  may  have  been 
in  the  testator's  contemplation  7  The  argument  for  the 
defendant  is  founded  on  the  state  of  the  testator's  knowl- 
edge at  the  time  he  used  this  language  ;  and  thence  is 
deduced  his  expectaion,  and,  thence,  again,  his  intention, 
on  this  subject.  The  position  is,  that  he  meant  the  bro* 
tbers  and  sisters,  because  he  knew  them.  It  would  follow 
that  he  could  only  mean  those  brothers  and  sisters,  whom 
he  did  know.  But  suppose  the  words  had  been  ^  my 
wife's  brothers  and  sisters,"  and  there  had  been  one  (^ 
whom  the  testator  had  no  knowledge,  it  would  be  impos- 
sible to  exclude  one  that  came  so  expressly  within  the 
description.  Again,  as  these  brothers  and  sisters  say, 
that  they  take  under  the  description  of  the  **  wife's  heirs,'' 
for  the  same  reason  another  brother  or  sister,  though  un« 
known  to  the  testator,  must  also  take  under  the  same 
description.  Suppose  further,  that  after  the  making  of 
the  will  all  the  brothers  and  sisters  had  died  in  the  life* 
time  of  the  testator,  leaving  children.  The  devise  would 
certainly  not  fail,  but  those  children  would  come  in,  as 
answering  the  description,  when  the  will  took  effect  and 
vested  the  estate.  The  gift  is  not  to  particular  persons, 
as  the  sole  objects  of  the  testator's  bounty,  but  to  a  class 
of  persons ;  and  whoever  came  within  it  when  the  will 
took  effect,  and  the  estate  vested,  take  under  it,  and  none 
others*    So,  the  child  of  the  wife  took  under  this  deserip- 
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tion ;  because  though  unknown  to  the  testator,  it  alone 
answered  the  description :  for  it  was  in  being  when  the 
the  will  was  made,  and  when  the  testator  died  and  the 
wife  marriedt  and  was  heir  apparent ;  and  thereby  the 
brothers  and  sisters  ceased  to  be  heirs  presumptive.  The 
exclusion  of  one  of  the  sisters,  though  sufficient  to  show 
that,  if  the  brothers  and  other  sisters  took  at  all,  they 
were  to  take  as  purchasers,  does  not  prove  that  they  were 
to  take  at  all  events,  to  the  exclusion  of  all  others. 
Whenever  they  should  take,  as  being  the  heirs  presump- 
tive of  the  wife,  Mrs.  McPherson,  though  in  equal  de* 
gree,  should  not  take.  But  it  would  still  be  a  questioo 
between  those  brothers  and  sisters,  and  a  child  of  the 
wife,  then  in  ventre  matris^  which  most  nearly  answered 
the  description  of  **  heir  of  the  wife,"  and  certainly,  the 
latter  did,  as  being  her  heir  apparent. 

The  lessors  of  the  plaintiff  are  therefore  entitled  to  the 
premises  as  heirs  of  the  afterborn  child,  who  took  the  fee. 
The  defendant'iB  possession  was  without  color  of  title, 
and  therefore  is  not  a  bar  to  the  right  of  entry.  He  took 
a  deed  from  only  one  of  his  vendors,  and  that,  only  two 
years  before  the  suit  If,  indeed,  they  had  color  of  title, 
then  the  defendant's  possession  under  them  would  have 
been  sufficient.  But,  as  was  intimated  in  Montgomery  v. 
Wynns^  4  Dev.  &  Bat.  527,  we  think  I  he  will  cannot  be 
eolor  of  tirle  to  the  brothers  and  sisters,  however  doubt- 
ful the  construction  ;  for  it  is  impossible  that  a  devise  t» 
one  person,  can  be  color  of  title  to  another,  claiming 
adversely  to  the  devise. 

Paa  CuKUic  Judgment  affirmed. 
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THE  STATE  TO  THE  USE  OP  CHARLES  BALDWIK  n.  ASA 
JOHNSTOli  A  AL. 

WImm  an  tdmialftntrttor  diM  withont  having  finally  adminiatarad  Uia  aitato 
of  bw  intactate,  an  acUoa  will  not  lie  by  one  of  tha  nazt  of  kin  for  hii 
■bare  of  tba  atlata  agalnit  Ait  administrator,  bot  mnit  ba  broagfat  bf  tha 
adminiitrator  dt  boiM  man  of  the  original  intaetata. 

TbaoaMof  Tayior t.  BraoJkt, 4 DaT.  4  Bat  143| citad  and  ajpprorad. 


Appeal  from  the  Superior'  Court  of  Law  of  Wash* 
ington  County,  at  the  Spring  Ternit  184S,  bis  Honor 
Judge  Settle  presiding. 

James  Baldwin  died  in  the  year intestate,  with* 

out  issue,  leaving  a  widow  and  one  brotherf  the  relator, 
>^  ho  were  entitled  to  his  personal  property.  Letters  of 
administraton  were  duly  granted  to  James  Bennett,  who 
entered  into  bond,  with  the  defendants,  as  his  sureties. 
The  personal  estate  of  Baldwin  was  large,and  the  adminis* 
trator  possessed  himself  of  it,  and  after  paying  the  debts 
of  his  intestate,  and  the  widow  her  third,  had,  in  his  hands 
a  considerable  sum,  unadministered  Bennett  died,  and 
this  action  is  brought  on  the  administration  bond,  by  the 
brother,  the  relator,  to  recover  the  money  so  remaining 
in  the  hands  of  the  administrator. 

His  Honor  was  of  opinion  that  the  relator  could  not 
maintain  the  action,  but  that  it  ought  to  have  been  brought 
by  the  administrator  de  bonis  nan.  In  submission  to  this 
opinion,  the  plaintiS*  took  a  non-suit,  and  a  motion  for  a 
new  trial  being  refused,  appealed  to  this  Court. 

Heath,  for  the  plaintiff. 
Iredell,  for  the  defendants. 
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Nabe,  J.  We  see  no  reason  to  doubt  the  correctness 
of  the  judgment  appealed  from.  Upon  the  estate  of  every 
intestate  there  must  be  an  administration»  in  order  to  its 
dae  and  proper  settlement.  The  administrator  is  the 
personal  representative  of  the  deceased,  and  npon  him 
devolves  the  dnty  and  reponsibility  of  collecting  the  as- 
settSy  and  paying  the  debts  and  making  distribution.  He 
alone  is  recognised  as  legally  entitled  to  the  assets,  and  to 
him  must  the  creditors  and  next  of  kin  look.  If  he  dies 
before  these  ends  are  attained,  an  administrator  de  bonis 
non  must  be  appointed,  and  to  him  the  like  rights,  duties, 
and  responsibilities  attach ;  and  so  on,  as  often  as  the  rep- 
resentative dies  without  closing  his  administration,  and 
the  action  at  law,  to  collect  the  unadministered  assets, 
must  be  brought  in  the  name  of  the  administrator  de  banu 
non,  and  not  in  that  of  the  next  of  kin,  Taylor  v.  Brooks 
4  Dev.  &  Bat.  143. 

We  agree  with  his  Honor,  that  the  relator  cannot  main- 
tain this  action. 

PxE  CuBiAx.  Judgment  affirmed* 
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JONATHAN  B.  CAPEHART  ««.  A.  H.  JONES,  EX'S,  &c. 

A.  eontraeted  with  B.»  a  fishemiftni  that  ha  woold  pay  him  ao  nmeh  jwr 
annum,  for  a  cartain  number  of  yean,  for  the  offal  of  the  fiaheryi  and 
then  it  was  itipnlatrdi  that  A.  should  have  the  offal  as  long  as  the  fishery 
was  eoatinned.  Held  that,  by  no  proper  constnietion  of  this  oontraett 
could  A.  be  antitled,  after  the  expiration  of  the  said  period  and  after  tha 
death  of  B.  and  the  sale  of  the  premises  for  division,  to  demand  damagaa 
for  the  non-delivery  of  the  offal. 


Appeal  from  the  Superior  Court  of  Law  of  Bertie 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Settle  presiding. 

This  was  an  action  of  covenant  upon  the  following  in* 
strument,  to- wit : 

"We,  William  Bryan,  and  Henry  L.  Williams,  fishing 
under  the  firm  of  Bryan  and  Williams,  and  Jonathan  B. 
Capebart,  have  made  the  following  bargain,  viz :  The 
said  Capehart  agrees  to  give  the  said  Bryan  and  Williams 
three  hundred  dollars  for  the  ofial  from  their  fishery  at 
the  head  of  the  Albemarle  Sound,  payable  as  follows^ 
viz  :  one  hundred  dollars  on  the  1st  day  of  January,  18d4» 
and  one  hundred  dollars  on  the  1st  day  of  January,  1835, 
and  one  hundred  dollars  on  the  1st  day  of  January,  1836, 
provided  the  said  Bryan  and  Williams  have  the  fishery 
fished  every  year,  and  catch  five  hundred  barrels  of  fish, 
a  fishing  season ;  but  should  they  fail  to  catch  five  hun* 
dred  barrels  of  fish,  then  the  said  Capehart  is  only  to  pay 
for  the  offal  in  proportion,  and  should  they  fail  to  fish 
previous  to  the  last  payment,  then  the  said  Capehart  is 
not  to  pay  any  more*  In  witness  wnereof,  we  have  af^ 
fixed  our  hands  and  seals,  this  9th  day  of  August,  1831* 
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It  is  further  understood  the  said  Capehart,  his  heirs  and 
assigns  are  to  have  the  ofTal  of  the  said  fishery  as  long 
as  it  is  fished." 

Witness*  (Seal.) 

L.  S,  Wbbb  to  HENRY  L.  WILLIAMS,  (Seal.) 

Williams'  Seal        J.  B.  CAPEHART,  (Seal.) 

and  to  Capehart*s  Seal. 
A.  OxLY  to  do. 

The  breach  of  the  covenant  assigned  by  the  plaintiff  was 
the  failure  of  the  defendant's  testator,  Williams,  to  per- 
mit  him  to  take  the  offal  from  the  fishery,  mentioned  in 
the  instrument,  during  the  year  1846.  The  defendant 
pleaded  the  general  issue  and  conditions  performed  and 
not  broken. 

The  jury  under  the  charge  of  the  Court  rendered  a 
verdict  for  the  plaintiff  and  from  the  judgment  thereon 
the  defendant  appealed. 

Upon  the  trial  some  testimony  was  given  in  relation  to 
tbo  execution  of  the  instrument,  but  it  is  unnecessary  to 
state  it,  as  the  opinion  of  the  Court  is  confined  to  the  ques- 
tion arising  upon  the  construction  of  the  covenant.  It 
was  proved  that  Bryan  and  Williams  carried  on  the  busi* 
ness  of  fishing  every  year,  from  the  time  when  their  con- 
tract with  the  plaintifi*  was  entered  into,  until  the  death 
of  Bryan  in  the  year  1843,  and  that  the  plaintiff  paid  the 
0300,  as  agreed  upon,  and  took  the  offal  from  the  fishery 
up  to  that  time.  After  the  death  of  Brj^an,  the  land  and 
fishery  were  sold  under  a  decree  of  the  Court  of  Equity 
for  Bertie  County,  upon  the  petition  of  the  said  Bryan's 
heirs  and  Williams,  when  it  was  purchased  by  one  Abra- 
ham Riddick,  who  subsequently  sold  to  Kader  Biggs.  It 
was  proved  further,  that  the  fishery  was  kept  up  and  the 
fishing  business  cariied  on  during  the  year  1845,  by  Wil- 
liams and  Riddick, and  that  Williams  recognized  the  right 
of  the  plaintiff  to  the  offal  during  that  year.  But  Biggs 
took  possession  of  the  land  and  fishery,  and  carried  on 
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the  bnsinesfl  of  fishing  himself,  during  the  year  1846, 
and  refused  to  let  the  plaintiff  have  the  oflfal  of  that  sea* 
son,  for  whieh  he  broaght  this  action  against  Williams, 
which,  upon  his  death  in  the  Fall  of  1846,  was  revived 
against  his  executor. 

The  defendant's  counsel  contended,  that,  according  to 
the  proper  construction  of  the  contract,  the  plaintiff  was 
entitled  to  have  the  offal  of  the  fishery  only  so  long  as  it 
was  fished  by  Bryan  and  Williams,  but  the  presiding 
Judge  was  of  a  different  opinion,  and,  under  his  instruo- 
tions  to  the  jury,  the  plaintiff  obtained  a  verdict  for  the 
value  of  the  offal  during  the  year  1846. 

P.  H.  Winston^  Jr.^  for  the  plaintiff. 
W.  N.  H.  Smith,  for  the  defendant. 

Battle,  J.  The  construction,  placed  upon  the  cove- 
nant in  question  by  the  presiding  Judge,  makes  it  operate 
so  unequally  upon  the  different  parties,  and  produces  ef- 
fects so  disastrous  to  the  estate  of  one  of  them,  that  noth- 
ing but  the  plainest  language  in  the  instrument  could 
induce  us  to  adopt  it  According  to  that  construction,  the 
plaintiff  will  be  entitled  to  recover  damages  from  the  de« 
fendant,  during  an  indefinite  number  of  years,  for  not 
permitting  him  to  have  the  offal  from  the  fishery  men** 
tioned  in  the  covenant,  while  it  shall  be  fished,  although 
it  may  become  the  property  of  another  person,  and  the 
estate  of  the  defendant's  testator  may  have  no  interest  in 
it,  and  derive  no  profit  from  it.  Surely  the  parties  to  the 
contract,  supposing  them  to  bo  men  of  ordinary  under* 
standing,  never  contemplated  such  a  result;  and  we 
think  that  their  contract,  when  fairly  interpreted,  does 
not  lead  to  it  The  covenant  was  executed  on  the  9th  of 
August  1831,  and  stipulates  that  for  the  sum  of  ^SOOt 
payable  by  three  equal  annual  instalments,  commencing 
on  the  1st  day  of  January,  1834,  the  plaintiff  shall  have 
all  the  offal  from  the  fisheries  of  Bryan  and  the  defen- 
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dant's  testator,  provided  they  catch  as  many  as  five  han* 
dred  barrels  of  fish  jier  annum, ;  but  if  they  catch  less 
than  that  nnmber,  then  the  plaintiff  is  to  pay  only  in  pro- 
portion  ;  and,  if  they  fail  to  fish  previoos  to  the  last  pay- 
roenty  then  he  is  to  pay  no  more.  So  far,  the  contract 
seems^  plain ;  and  to  be  nothing  more  than  a  purchase  by 
the  plaintiff,  at  an  agreed  price,  and  apon  certain  specified 
terms,  of  all  the  offal  from  the  fishery  of  the  other  parties 
up  to  the  close  of  the  year  1836.  And  there  the  contract 
seems  at  the  time  to  have  ended,  for  the  •  attestation 
clause  immediately  follows.  But  after  that  is  added,  the 
clause,  under  which  the  plaintiff  claims  to  recover  in 
this  action.  It  states  that,  **  It  is  further  understood  the 
said  Capehart  is  to  have  the  offal  of  the  said  fishery  as 
long  as  it  is  fished."  Fished  by  whom  ?  Certainly  by 
the  owners  of  the  fi.shery,  who  are  contracting  to  let  the 
plaintiff  have  the  offal.  That  is  the  natural  construction  ; 
and  it  is  the  only  reasonable  and  fair  one.  For  if  the 
construction,  contended  for  by  the  plaintiff,  be  adopted* 
it  will  have  the  extraordinary  effect,  in  the  events  which 
have  happened,  of  giving  him  something  like  a  perpetual 
annuity  of  the  yearly  value  of  the  offal  out  of  the  estate 
of  the  defendant's  testator.  We  think  that  the  contract 
terminated,  at  the  latest,  when  Bryan  and  Williams 
ceased  to  be  the  owners  of  the  fishery,  and  that  the  re« 
cognition  of  it  by  Williams,  while  he  and  Riddick  were 
fishing  in  1845,  was  founded  in  a  clear  mistake  of  its  true 
meaning  and  intent* 

FsrCukiam.  Judgment  reversed. 
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JOHN  A.  McLEOD  vm.  JOHN  OATES. 

As  aetion  of  repleTin  will  not  lie,  either  at  the  common  law  or  under  onr 
otatBte«  againat  an  offioer  who  eeixee  property  by  rirtne  of  aa  execution. 


Appeal  from  the  Superior  Court  of  Law  of  Moore 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge  Bailbt 
presiding. 

This  is  an  action  of  replevin  for  a  slave  named 
Ephraim.  The  defendant  entered  into  bond  according  to 
the  statute,  with  condition  to  perform  the  final  judgment, 
and  pleaded  non  cepit^  and  also  avowed  the  taking  under 
n  fieri  facias^  isued  by  a  Justice  of  the  Peace  on  a  judg- 
ment  obtained  by  J.  B.  K.  against  Neil  McLeod  for  $Sl 
with  interest  &c.  which  was  delivered  to  the  defendant, 
he  being  a  Constable  &c.  and  that  by  virtue  thereof  the 
defendant  on  &c.  seized  the  slave  as  the  proper  goods 
and  chattels  of  the  said  Neil,  and  then  in  the  possession 
of  the  said  Neil,  to  satisfy  &c.  Whereupon  he  prayed 
Judgment  4*0.  The  plaintiflT  pleaded  that  the  slave  was 
his  property  and  not  that  of  Neil  McLeod. 

On  the  trial,  evidence  was  given  for  the  plaintiflT,  that 
on  the  30th  of  August,  1839,  Neil  McLeod  conveyed  the 
negro  to  the  plaintiflT  by  deed,  which  purported  to  be 
made  in  consideration  of  #600  then  paid.  Much  evi- 
dence was  given,  tending  on  the  part  of  the  plaintiflT  to 
show,  that  Neil  McLeod,  who  was  the  plaintiff's  father, 
owed  him  9600  for  money,  paid  or  agreed  to  be  paid,  for 
him,  before  or  at  the  time  of  the  conveyance ;  and  tend- 
ing on  the  part  of  the  defendant  to  establish,  that  the 
conveyance  was  voluntary  or  nearly  so,  and  was  inten- 
ded to  deiraud  the  father's  creditors :  on  which  several 
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questions  were  made  by  the  parties.  But  as  the  opinion 
of  the  Court  does  not  proceed  upon  that  part  of  the  case^ 
it  is  unnecessary  to  state  the  points  or  the  facts  particu- 
larly, further  than  to  say,  that,  after  the  execution  of  the 
bill  of  sale  to  the  plaintiff,  his  father  continued  in  posses- 
sion of  the  negro,  and  he  was  in  possession  of  him  on 
the  2nd  of  August,  1844,  when  the  defendant  took  him 
under  the  execution  mentioned  in  the  avowry. 

The  counsel  for  the  defendant  insisted,  first»  that  the 
conveyance  to  the  plaintiff  was  fraudulent  and  void  as 
against  creditors ;  and  secondly,  that  the  plaintiff  could 
not  maintain  this  action  of  replevin  against  him.  The 
Court  left  the  question  of  the  consideration  to  the  jury, 
with  directions,  that  if  they  found  that  the  plaintiff  had 
paid  or  or  agreed  to  pay  money  for  his  father  to  the  full 
value  of  the  slave,  the  conveyance  to  him  was  not  frau- 
dulent, but  valid  in  law  ;  and  that  if  the  plaintiff  had,  at 
the  time  of  the  taking  by  the  defendant,  the  right  to  the 
immediate  possession  of  the  slave,  then  he  was  entitled 
to  recover  in  the  action.  The  jury  found  for  the  plaintiff, 
and  assessed  the  value  of  the  slave  at  8600,  and  the  dam- 
ages at  9178  ;  and  there  was  judgment  accordingly  for 
the  value  to  be  discharged  &c. ;  and  for  8356  damages, 
being  double  the  amount  assessed  by  the  jury ;  and  the 
defendant  appealed. 

D.  Reid  and  MendenhalU  for  the  plaintiff, 
Kellyt  for  the  defendant. 

Rottiit,  C.  J.  Upon  the  question  of  fraud  we  think  it 
only  necessary  to  remark,  that  it  seems  singular,  that  it 
should  have  been  left  to  the  jury,  without  laying  the  pro- 
per stress  on  the  long  continued  possession  of  the  father 
after  making  the  deed,  as  a  circumstance  tending  to  show 
that  the  conveyance  was  upon  a  secret  trust  for  the  fa- 
ther, and  especially  as  being  deceptive  to  creditors  by 
keeping  up  a  false  credit  for  the  father.    But  although 
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the  possession  is  not  farther  adverted  to  as  an  element 
of  frand,  avoiding  the  plaintiff's  title,  yet  it  is  material, 
perhaps,  on  the  other  point,  made  at  the  trial,  as  to  the 
plaintiff's  right  to  bring  replevin. 

The  old  authorities  all  agree,  that  goods  taken  in  exe- 
cution from  a  Court  of  record  are  not  reple viable.  Com* 
Dig.  Replevifiy  D.  Indeed,  the  sheriff  subjects  himself  to 
an  attachment  by  making  replevin  of  thorn.  Bvl.  N. 
P.  53.  The  same  law  holds  of  warrants  of  distress 
on  convictions,  and  process  of  execution  on  judgments 
given  by  magistrates,  having  jurisdiction.  Rex  r. 
Mankheadf  2  Str.  1184.  Wilson  v.  Miller,  1  Brod.  &; 
Bing.  57.  The  reasons  for  this  are  of  that  imperative 
nature,  that  make  the  rule  indispensable  to  the  admin- 
istration of  the  law.  £xecution  has  been  called  the 
end  of  the  law.  But  it  will  be  only  the  beginning, 
and  there  would  be  no  end  of  the  law,  if  after  a  per- 
son has  established  his  right  by  judgment,  the  defendant's 
effects  may  be  rescued  from  the  execution  at  his  will  by 
suing  out  a  writ  of  replevin.  No  case  is  found  in  England 
of  replevin  maintained  by  any  person  for  goods,  taken  by 
virtue  of  an  execution  against  the  plaintiff  in  replevin  or 
any^other  person.  In  New  York  it  was  held  in  JTiompson 
V.  Button^  14  John.  84,  that  goods  of  A.  taken  out  of  the 
possession  of  A.  upon  execution  against  the  property  of 
B.  may  be  repleveid  at  the  suit  of  A.  but  no  authority  waa 
cited  for  the  position,  and  the  decision  put  expressly  on 
the  ground,  that,  by  taking  goods  out  of  the  possession  of 
one  person,  upon  execution  against  another,  the  officer 
undertakes  to  show,  that  they  were  the  property  of  ^e 
defendant,  in  the  execution;  and  the  Court  explicitly 
states  the  general  pinciple,  that  goods  taken  in  execu- 
tion are  in  custodia  legis,  and  '*  it  would  be  repugnant  to 
sound  principles  to  permit  them  to  be  taken  out  of  such  ciui- 
tody,  when  the  officer  fonnd  them  in  and  took  them  oat  of 
the  possession  of  the  defendant  in  execution."    It  is  tmt 
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that  ft  contrary  rale  is  laid  down  by  one  of  the  Judges  in 
Clark  V.  Skinner ^  20  John.  465,  who  held  the  broad  dootrine, 
that  the  principle  only  applied  between  the  officer  and 
the  defendant  in  execution » and  that  a  third  person  might 
replevy  on  his  right  of  property,  although  the  seizure  was 
made  while  the  thing  was  in  the  debtor's  possession*  pro> 
vided  only  the  plaintiff  in  replevin  had  the  right  to  take 
possession,  when  the  officer  took  it.  That  opinion  was 
then  extra-judicial,  as  the  case  was,  that  the  officer  took 
the  things  from  the  possession  of  the  plaintiff's  servantt 
while  employed  in  his  master's  business,  upon  an  ezeou* 
tion  against  the  servant  Therefore  the  actual  posses- 
sion, in  a  legal  sense,  was  in  the  master  and  not  the  ser* 
vant ;  and  the  former  might  have  had  trespass  as  well  as 
trover  for  the  taking,  and  on  that  ground  the  minority  of 
the  Judges  rested  their  decision.  Subsequently,  indeed, 
the  broader  doctrine  gained  favour,  and  in  the  case  of 
Dunham  v.  Wicks,  3  Wend.  280  it,  was  held  by  the  Su- 
preme Court  that  every  person,  having  the  property,  in 
goods  and  the  right  to  reduce  them  to  possession,  may 
have  the  action  against  an  officer,  who  takes  them  by  ex- 
ecution out  of  the  actual  possession  of  the  defendant  in 
execution,  notwithstanding  an  express  recognition  of  the 
contrary  doctrine  by  the  same  Court  just  one  year  before 
in  Judd  V.  Fox^  9  Cowen  259.  It  may  thereforoy  we  sap- 
pose,  be  considered  settled  in  that  State.  The  extension 
of  this  action  to  the  case,  where  one  man's  goods  are  tap 
ken  upon  execution  against  another,  prevails  also  in  Mas- 
saohusetts ;  but  upon  much  more  legitimate  grounds, 
than  those  on  which  it  has  been  placed  in  New  York. 
By  a  statute  of  1789  it  was  there  enacted,  when  any 
goods,  of  the  value  of  more  than  920,  which  are  attached 
on  mesne  process,  or  taken  in  execution,  are  claimed  by 
any  person,  other  than  the  defendant  in  the  suit,  in  which 
they  are  so  taken  or  attached,  such  owner  or  other  per- 
sen  may  cause  them  to  be  replevied.    It  may  be  remarked 
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tkat  the  very  pasaing  of  that  act  is  inconsistent  with  the 
idea,  that  the  common  law  gave  the  action  in  such  cases ; 
and  Chief  Justice  Parsons  lays  it  down  clearly,  that  it  did 
not,  IlsUy  Y.  StubbSf  6  Mass.  Rep.  280.  Bat  after  the  act, 
the  Courts  in  Massachsetts  were  obliged  to  sustain  the 
action ;  for,  although,  the  Chief  Justice  could  not  help 
remarking,  the  alteration  of  the  common  law  had  been 
productive  of  much  practical  inconvenience,  yet  it  rested 
with  the  legislature  to  decide  whether  the  common  law 
should  or  should  not  be  restored.  With  this  declaration 
of  the  opinion  and  experience  of  a  Judge,  so  learned  and 
wise,  before  us,  there  ought  to  be  little  inclination  to 
depart  flrom  the  common  law  further  than  compelled  by 
legislative  authority.  Accordingly  in  this  State  it  was 
held,  that  the  action  of  replevin  would  only  lie  by  the 
common  law,  for  a  taking  of  goods  from  the  possession  of 
the  plaintiff,  and  not  upon  a  finding,  thongh  the  owner 
was  entitled  to  the  immediate  possession,  Cummings  v. 
McGill,  No.  Ca.  T.  R.  08.  Therefore  at  common  law  we 
should  hold,  that  this  action  would  not  lie,  both  because 
the  goods,  when  taken,  were  not,  legally,  in  the  posses* 
sion  of  the  plaintiff,  but  actually  in  that  of  his  father, 
not  as  his  son's  servant,  and  because  the  taking  was  by 
virtue  of  an  execution  against  the  property  of  the  pos« 
sessor. 

It  is  contended,  however,  for  the  plaintiff,  that  the 
common  law  is  altered  here  also  by  statute,  as  respeots 
slaves,  and  that  he  is  now  entitled  to  the  action.  The 
act  is  that  of  1828,  Rev.  St.  ch.  101,  and  enacts,  that 
writs  of  replevin  for  slaves  shall  be  held  and  deemed  to 
be  sustainable  against  persons  in  possession  of  such 
slaves,  in  all  cases  where  actions  of  detinue  or  trover  are 
proper;  provided,  the  plaintiff  shall  make  oath,  that  he 
had  been  in  the  lawful  possession  of  the  slaves  within 
two  years  preceding  the  issuing  of  the  vrrit,  and  that  he 
has  been  deprived  of  such  posssession  without  his  per* 
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mission  or  consent.  Then  follow  varioos  provisions  with 
respect  to  the  plaintiff's  giving  bond  for  the  retnm  of  the 
slave,  and  for  the  defendant's  giving  bond  for  the  perform- 
ance of  the  judgment,  if  he  chooses  to  keep  possession 
daring  the  suit.  It  is  then  enacted,  that  in  case  the  plaia* 
tiff  recover,  the  jury  shall  assess  the  value  of  the  slave 
and  the  damages  for  the  taking  and  detention,  and  that 
there  shall  be  judgment  for  the  value  (to  be  discharged 
by  the  surrender  of  the  slave,  when  kept  by  the  defen- 
dant) and  for  double  the  damages  assessed  ;  and  when 
not  kept  by  the  defendant,  then  for  the  double  damages, 
and  costs  ;  and  when  the  possession  is  delivered  to  the 
plaintiff,  and  the  verdict  is  for  the  defendant,  that  then 
the  damages,  sustained  by  the  defendant  from  being  de- 
prived of  his  property  shall  be  assessed  and  judgment 
rendered  therefor  and  the  costs,  against  the  plaintiff  and 
his  sureties.  Such  are  the  provisions  of  the  act ;  and 
the  argument  is,  that  detinue  or  trover  would  be  proper 
here,  and  therefore  replevin  will  lie.  The  conclusion  is 
not  exactly  logical :  for  in  coming  to  it  one  loses  sight  of 
the  proviso.  That  restrains  the  generality  of  the  enact- 
ing clause,  and  by  a  necessary  construction  gives  the 
action  only  when  detinue  or  trover  would  lie  for  such  an 
owner  of  a  slave,  as  had  been  in  lawful  possession  within 
two  years  before  suit,  and  had  been  deprived  of  such  pos» 
eession  without  his  consent.  The  action  is  still  founded 
on  an  injury  done  to  the  possessor  of  a  slave,  though  that 
injury  need  not  be  by  ''  taking"  out  of  the  owner's  aetoal 
possession,  but  may  be  by  finding  or  enticement  and  then 
keeping  the  slave  from  him.  It  might  therefore  be  well 
questioned,  whether  the  plaintiff  might  not  have  been 
barred  of  his  action,  upon  the  ground,  that  his  father,  and 
not  he,  had  the  possession  independent  of  the  authority 
under  which  the  defendant  acted.  But  however  that 
may  be,  and  it  is  not  necessary  here  to  say,  the  Court  is 
olearly  of  opinion,  that  it  cannot  be  maintained  upon  a 
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taking  tinder  execution  from  the  actnal  possession  of  the 
defendant  in  execution.  The  enacting  words  cannot  be 
received  in  their  full  latitude,  as  that  would  produce  the 
absurdity  of  allowing  the  debtor  himself  to  bring  replevin 
against  the  officer,  because  he  might  sue  in  trover.  Tme» 
the  act  does  not  absolutely  replevy  the  goods,  but  the  de- 
fendant may  retain  them  by  giving  bond.  But  the  bond  ia 
to  answer  the  judgment  which  is  very  severe,  being  not 
only  for  the  slave  or  the  value,  and  costs,  but  for  double 
damages.  Now  the  legislature  coald  never  have  inten* 
ded,  that  an  officer,  who  acts  on  oath  and  is  presumed 
to  intend  to  act  honestly  and  legally,  should,  by  reason 
of  some  unobserved  defect  in  process,  be  made  lia* 
ble  beyond  the  actual  damages  arising  from  his  acts. 
We  may  assume  it  certain  then,  that  it  was  not  meant 
thus  by  a  side  wind  to  prostrate  the  efficiency  of  final 
process,  and  to  make  the  oflBcer  liable  for  extraordinary 
and  arbitrary  damages  for  an  act,  as  he  supposed,  in  the 
discharge  of  his  duty.  Therefore  althongh  the  words 
be  thus  large,  we  conclude  that  the  legislature  did  not 
intend,  either  that  the  defendant  in  execation  might  by 
this  means  regain  the  possession  of  his  property,  or  subject 
the  officer  to  such  penalties,  if  by  chance  the  process 
should  prove  defective,  and  to  that  extent,  at  least,  the 
sense  of  the  words  must  necessarily  be  limited.  The 
same  reasons  operate  with  much  the  same  force,  when 
goods  are  taken  on  execution  against  one,  to  prevent  ano* 
ther  from  having  this  action  ;  and  there  are  some  in  ad* 
dition,  arising  out  of  the  interest  of  the  defendant  in  exe- 
cution. Suppose  A.  and  B.  to  have  adverse  claims  to  a 
slave  in  the  possession  of  A.  and  the  sherifT  to  take  him 
under  an  execution  against  A.  it  cannot  be  conceived 
that  the  legislature  meant  that  B.  (although  he  may  have 
been  in  possession  within  two  years)  should  have  reple* 
vin  against  the  sheriff,  in  order  to  try  the  title  between 
him  and  A.,  as  the  action  is  regulated  by  the  statute. 
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rather  than  in  the  ordinary  and  adequate  way  by  detumey 
or  trover*  against  A.,  or  the  sheriff,  or  the  pnrchaier. 
The  mischiefs  of  sach  a  constraction  are  so  nmneroiui  and 
obvious,  as  to  preclude  it,  unless  absolutely  forced  on  the 
Courts  by  the  words  and  spirit  of  the  act  united.  If  the 
negro  were  delivered  to  the  plaintiff  in  replevin,  then  the 
defendant  in  the  execution  would  have  his  services  du- 
ring the  period  of  litigation,  and  would  have  an  naoer* 
tain  and  circuitous  remedy  for  the  damages  sustained  by 
him,  supposing  the  title  to  be  found  for  hinu  But  if  the 
sheriff  gave  bond  and  retained  the  slave,  as  perhaps  af* 
ter  seizing  he  would  become  bound  to  do,  the  consequen- 
ces would  be  still  worse ;  for  if  the  title  were  found  for 
the  plaintiff  in  replevin,  he  would  get  double  damages* 
although  the  sheriff  dare  not,  during  the  whole  time,  put 
the  slave  to  work,  and  could  not  get  any  thing  for  main* 
taining  him,  while  he  Kept  him;  and  if  the  title  were 
found  against  the  plaintiff,  yet  the  defendant  in  the  exe- 
cution and  the  true  owner  must  have  the  services  of  the 
slave  during  the  period  and  also  pay  for  his  maintenance 
or  the  sheriff  keep  him  for  nothing,  after  the  day,  on 
which  he  might  have  been8old,had  there  been  no  replevin* 
In  the  same  manner,  if  a  slave  be  attached,  it  is  very  cer- 
tain that  the  former  convenient  and  direct  method  of  try* 
ing  the  title,  by  interpleading,  will  no  longer  be  resorted 
to,  when  by  replevin  the  plaintiff  can  get  immediate  pos- 
session or  double  damages  against  the  officer.  In  every 
respect  then  the  inconvenience  of  sustaining  the  action 
against  an  officer  acting  under  legal  process  are  so  great 
as  to  satisfy  the  mind,  that  the  act  was  passed  dit;ero 
irUuitUf  and  that  its  proper  construction  will  prevent  its 
application  to  such  cases.  That  is  rendered  yet  more  man- 
ifest by  attending  to  the  state  of  the  law  here  in  respeot 
of  this  action,  as  lying  against  other  persons,  besides  o£« 
eer8,and  the  reasons  assigned  in  the  preamble  of  the  origi- 
nal act  for  passing  it.    They  are,  that  slaves  are  fre« 
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qp4nti.y  tedncedtrom  the  possession  of  their  owneirs,  under 
aipretenee  of  right,  by  persons  who  were  insolvent  and 
ittteoded'to  eonvey  them  beyond  the  jnrisdiction  of  the 
Courts  of  diis  St^te,  whereby  great  injury  was  produced' 
to  the  bona  fide  holders  of  slaves,  as  the  writs  of  seques- 
tration, issuing  from  Courts  of  Equity  in  such  cases,  were 
tedious,  expensive  and  frequently  ineffectual ;  therefore 
it  was  enacted^  that  replevin  may  be  sustained  for  slaves, 
where  detinue  or  trover,  were  then  proper.  Detinue 
and  trover  were  not  effectual  remedies  in  such  cases,  as 
those  recited'  in  the  preamble,  as  the  defendant  was 
only  held  to  bail,  and  might  carry  the  slaves  i^ere  he 
would,  and  upon  judgment  against  him  the  only  redress 
was  against  his  body,  and  that  would,  probably,  not  pro» 
dUoe  satisfaction.  It  has  already  been  noticed,  that  it 
had  then  recently  been  decided  in  Cummtngs  v.  McOiUt 
that  replevid  would  lie  only  on  a  taking  from  the  owner, 
and  not  where  the  possession  was  obtained  by  finding,  or, 
consequently,  by  seduction.  It  is  also  known,  that  many- 
cases  ocicurred  of  great  hardship,  where  owners  were  de« 
feated  of  the  property,  by  dishonest  and  insolvent  men 
seducing'slaves  and  carrying  them  out  of  the  Stiite  after 
having  given  bail.  It  was  therefore  manifestly  proper 
and  necessary  to  the  purposes  of  justice,  that,  in  such 
cases,  notwithstanding  the  mode  of  getting  possessiont  a 
remedy  should  be  given  in  the  common  law  Courts, 
whereby  the  owner  could  be  better  secured  of  regaining 
the  slave,  taken  or  sedaced  from  him,  or  of  recovering 
the  value  and  exemplary  damages.  That  such  was  the 
object  of  the  act  is  to  be  inferred,  too,  from  the  provision, 
that,  in  case  the  plaintiff  fail  in  the  action,  he  is  liable 
for  only  actual  damages  to  the  defendant,  while,  if  the 
result  of  the  suit  be  different,  the  defendant  is  made  lia- 
ble for  double  damages,  no  doubt  for  the  reason  of  the  un- 
fairness of  the  means,  whereby  he  obtained  bis  posses- 
sion.   The  object  of  the  act  was  really  then  to  give  the 
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ftotioDp  where  it  wonld  not  lie  bef ore^  by  reason,  merely, 
of  the  mode  by  which  the  defendant  got  possession :  and 
in  sustaining  the  action  in  the  cases  of  possession  gained 
by  **  sedaction,**  as  well  as  by  **  takingt"  the  whole  pur- 
pose of  the  act  is  fulfilled,  without  extending,  it,  so  as  to 
•mbraee  cases,  in  which  the  action  was  held  not  to  lie  by 
reason,  that  the  goods  though  "taken"  were  taken  under 
process.  It  was  not  intended  to  interfere  with  the  law  as 
it  withheld  the  action,  on  the  ground  of  the  authority^  un- 
der which  the  defendant  got  possession.  Eor  example  ; 
the  action  would  not  lie  at  common  law,  when  the  defen- 
dant came  into  possession  by  bailment  from  the  plaintiff, 
though  he  may  improperly  refuse  to  return  the  goods, 
OaUoway  v.  Birdt  4  Bing :  299 ;  and  the  act  did  not  in- 
tend to  alter  that ;  for  it  is  express,  that  the  plaintiff 
must  have  been  deprived  of  the  possession  without  his 
permission  or  consent  So  it  was  not  intended  to  inter- 
fere toith  the  authority  of  the  law  itself  to  its  officer,  to 
seize  the  property  in  execution.  That  was  not  wi'hin  the 
grievance  cotemplated  by  the  legislature  ;  and  therefore 
the  Court  holds,  that  the  action  will  not  lie  against  the 
defendant,  and  the  judgment  must  be  reversed  and  a 
venire  de  novo  awarded. 


Pn  CuiiAM.    Judgment  reversed  and  venire  de 
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THE  STATE  TO  THE  USE  OF  H.  G.  SPRUILL,  Adii'b,  w.  ASA 
JOHNSTON  &  AL. 

Where  uieta  have  remained  in  the  banda  of  an  adminJetrator  for  mora  than 
seven  years  nnclaimed  by  the  next  of  kin*  and  the  administrator  dies,  th« 
Trostees  of  the  University  cannot  recover  in  their  own  name  from  the  rep- 
reeentative  of  such  administrator.  The  assets  can  only  ba  reooTeved  by 
an  administrator  de  bonit  non,  who  is  immediately  answerable  OT«r  to  tha 
Trastees,  provided  no  claim  be  set  up  on  the  part  of  the  next  of  kin. 

The  cases  of  Gwde  v.  Ooode,  No.  Ca.  T.  a  255,  Taylor  v.  Brookt,  4  Dot. 
&  Bat.  139,  and  Bratten  v.  Bateman,  2  Dev.  Eq.  115,  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Washingtou 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Settle  presiding. 

This  was  an  action  of  debt,  brought  upon  the  adminis* 
tration  bond,  which  J.  D.  Bennett  gave,  with  the  defen- 
dants, as  his  sureties,  upon  obtaining  letters  of  adminis* 
tration  upon  the  estate  of  one  James  Baldwin.  The 
plaintiff  proved  the  execution  of  the  bond.  The  evidence 
showed,  that  the  said  Baldwin  emigrated  to  this  Country 
from  England  in  1816;  that  about  the  year  1820  became  to 
the  town  of  Plymouth,  where  he  has  constantly  resided 
up  to  the  time  of  his  death,  which  took  place  in  1836  ; 
and  that,  shortly  after  his  death,  administration  was  com- 
mitted to  the  said  J.  D.  Bennett :  that  Bennett  reduced 
his  personal  estate  into  possession,  paid  off  the  debts,  and 
bad  a  large  balance  in  hand,  due  the  distributees  of  saici 
Baldwin,  more  than  seven  years  before  the  commence* 
ment  'of  this  action ;  that  the  said  Baldwin,  at  his  death, 
left  a  wife,  who  was,  at  the  time  of  his  death,  the  only 
person  known  to  be  a  distributee  of  the  said  Baldwin,  and 
that  Bennett  had,  before  the  commencement  of  this  suit 
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paid  over  to  one  Asa  V.  Gaylord*  with  whom  the  widow 
of  said  Baldwin  had  intermarried,  the  distribative  share 
due  said  Asa  V.  in  rightof  his  wife;  say  one  third  of  the  said 
Baldwin's  personal  estate ;  that  no  claim  was  ever  made 
of  the  residue  of  the  said  estate  by  any  other  next  of  kin» 
imtil  shortly  before  the  commencement  of  this  aetioDt 
when  administration  de  bonis  noUf  was  taken  oot  upon 
the  estate  of  the  said  Baldwin,  by  the  plaintiff;  Bennet 
having  died  some  three  or  four  years  ago.  The  evidence 
showed  that  one  Charles  Baldwin,  who  is  a  resident  of 
Epgland,  was  the  only  next  of  kin  of  the  said  James  Bald- 
wiii»  except  the  widow^  and  that  it  had  been  more  than 
seven  years  since  the  debts  of  the  said  intestate  Baldwin 
had  been  paid  off  before  the  bringing  of  this  action.  The 
defendants  objected  that  the  plaintiff  could  not  recover, 
becaaae  the  funds  had  remained  in  the  hands  of  the  admin- 
istrator more  than  seven  years,and  that  the  Trnsteesof  the 
University  were  the  only  persons  who  could  recover. 
His  Honor  Judge  Settt^e  charged  the  jury,  that  the  rela- 
tor of  the  plaintiff  was  entitled  to  recover,  under  the  plea- 
dings in  the  case.  A  verdict  was  rendered  for  the  plain- 
tiff. Judgment  accordingly.  Appeal  to  the  Supremo 
Court. 

Heath,  for  the  plaintiff. 
Jredellf  for  the  defendants. 

RoFFnr,  C.  J.  The  executor  of  Bennett,  the  first  admin- 
istrator of  the  intestate  Baldwin,  is  liable  to  account  to 
some  person  for  two  thirds  of  the  assets,  remaining  at  the 
death  of  Bennett  in  his  hands ;  and  the  only  question 
is,  to  whom  he  ought  to  account.  For  the  defendants  are 
liablcy  we  suppose,  on  the  administration  bond,  to  the  same 
extent  and  to  the  same  person  in  this  action,  as  the  ex- 
ecutor would  be  in  a  suit  against  him  directly. 

It  seems  to  the  Court,  that  precisely  the  same  reasons 
apply  as  between  the  Trustees  of  the  University  and  an 
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admiDistrator  de  bonis  norif  which  do  between  the  latter 
and  the  next  of  kin.  The  rule  is  inflexible,  that  next  of 
kin  cannot  call  for  an  account  and  distribution  of  an  in* 
testate's  estate,  nor  recover  the  specific  property,  without 
having  an  administrator  before  the  Court,  Ooode  v.  Goode^ 
No.  Ca.  T.  R  855.  Taylor  v.  Brooks,  4  Dev.dc  Bat  189. 
For  the  next  of  kin  have  only  a  right  to  the  clear  surplus 
after  payment  of  all  debts,  and  for  protection  of  creditors 
an  administrator  must  be  before  the  Court  It  was  even 
doubted,  whether,  upon,  the  death  of  one  of  two  adminis- 
trators or  executors,  the  representatives  of  the  dead  one 
were  not  so  exclusively  accountable  to  the  survivor,  that 
the  next  of  kin  of  legatees  could  not  sue  them  together. 
It  was,  indeed,  held,  that  they  could,  upon  the  equitable 
principle  of  following  the  fund  into  whatever  hand  held  it. 
Bratten  v.  BatemaUf  2  Dev.  £q.  115.  But  there  the  ad* 
ministrator  of  the  first  intestate  is  a  party,  as  well  as  the 
representative  of  the  dead  one.  It  may  be  admitted,  that 
in  like  manner,  when  there  is  but  a  single  administrator, 
and  he  dies,  the  next  of  kin  may  in  abill  for  an  account  join 
the  representatives  of  the  first  administrator  with  the 
administrator  de  bonis  non,  and  recover  from  each  what 
he  has.  But  there  seems  to  be  no  case  in  which  a  dis* 
tributive  share,  as  such,  can  be  recovered  but  from  an 
administrator,  either  original,  or  de  bonis  non.  Now  the 
Trustees  of  the  University  take  the  place  of  legatees  and 
next  of  kin  in  claiming  the  estate,  and  can  only  recover  by 
the  same  remedies.  They  cannot,  for  example,  bring  an 
action  at  law  for  the  surplus,  as  a  creditor  might  soe 
for  his  debt.  Suppose  the  estate  here  to  have  consisted  of 
slaves  on  hand  at  the  death  of  Bennett,  undoubtedly  the 
Trustees  could  not  have  maintained  trover  or  detinue  for 
them  against  any  one  else,  more  than  they  could  against 
Bennett  himself.  It  is  said,  indeed,  that  here  the  debts 
were  paid.  But  that  must  mean  all  known  debts,  and 
cannot  change  the  principle.  The  subject  matter,  being 
the  administration  of  an  estate,  is  of  equitable  cognisance 
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and  the  accounts  must  be  duly  taken,  before  it  can  be 
known  what  the  residue  is.  If  the  Trustees  of  the  Uni- 
versity had  obtained  a  decree  against  Bennett  in  his  life 
iime»  and  it  remained  unsatisfied,  that  might  be  a  breach 
of  the  administration  bond,  for  which  the  Trustees  could 
put  it  in  suit  against  Bennett's  executors  and  sureties 
So,  perhaps,  if  it  appeared  that  Bennett  had  committed 
an  actual  devastavit^  the  Trustees  might  have  had  this 
action  upon  a  suggestion  of  that  breach  in  Bennett's  life 
time.  But  for  a  balance  merely  remaining  in  his  hands, 
unadministered  and  not  demanded  before  his  death,  no 
claim,  we  think  can  be  made  by  the  Trustees  but  through 
an  administrator  de  bonis  non.  That  is  so  on  principle  ; 
and  it  is  likewise  so  upon  the  statute  under  which  the 
Trustees  derive  their  title.  The  Act  of  1836  provides 
that  all  the  estate  remaining  in  the  hands  of  any  execu- 
tor or  adminisitrator  for  seven  years  after  his  qualifi* 
cation,  unrecovered  or  unclaimed  by  creditors,  legatee?, 
or  next  of  kin,  shall  by  titc  said  executor  or  administra" 
tor  be  paid  to  the  Trustees  of  the  University,  Rev.  St. 
ch.  46,  sec.  20.  Those  words  construed  even  without 
reference  to  the  previous  rules  of  law  or  legislative  en- 
actments, plainly  give  a  claim  to  the  Trustees  only 
against  a  representative  of  the  first  intestate  or  testator, 
and  not  against  the  representative  of  the  former  repre- 
sentative. True  it  may  be,  that,  after  one  administrator 
has  held  the  estate  seven  years, it  is  not  to  rest  seven  years 
more  in  the  hands  of  an  administrator  de  bonis  non, 
but  the  Trustees  may  treat  the  latter  as  administering  in 
trust  for  them,  as,  but  for  the  statute,  he  would  have  done 
for  the  next  of  kin.  But,  still,  the  provision  is  precise, 
that  the  estate  is  to  go  to  the  Trustees  from  the  hand  of 
an  executor  or  administrator  of  the  original  owner ;  and 
that  such  was  the  intention  of  the  act  is  not  only  to  be 
deduced  from  the  words,  as  they  now  stand,  but  is  ren« 
dered  evident  by  the  contrast  in  that  respect  between  the 
act  of  1836  and  that  of  1809,  from  which  the  latter  one 
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was  taken.  The  original  act,  Rev.  Code  C.  763,  autho- 
rised the  Trustees  to  sue  for  and  collect  the  estate  from 
any  executor  or  administrator  of  a  deceased  person  or  the 
representative  of  such  executor  or  administrator.  Though 
no  suit  by  the  Trustees  is  remembered  against  an  admin- 
istrator of  an  administrator,  without  having  an  adminis. 
trator  de  bonis  nan  before  the  Court,  yet  we  suppose,  that 
by  force  of  the  postitive  provision  of  the  act  of  1809  such 
a  suit  would  have  lain.  But,  as  it  required  a  statute  to 
change  the  law  in  that  respect,  it  must  be  inferred  that 
in  omitting  that  provision  in  the  Revision  of  1836,  there 
was  a  purpose  to  restore  the  old  rule,  as  necessary  to  the 
harmony  of  the  dilTerent  parts  of  the  law.  At  all  events, 
that  is  the  effect  of  the  repeal  by  the  act  of  1836  of  that 
part  of  the  act  of  1809  ;  and  there  can  be  liltle  question, 
that  the  reason  for  the  repeal  was  to  reinstate  the  salu- 
tary principle,  that  to  the  administration  of  any  and  every 
part  of  an  intestate's  estate  an  administrator  of  some  kind 
is  indispensable.  Therefore  the  judgment  ought  to  be 
Skflirmed. 

Fat  CuBiABff.  Judgment  afiirmed. 
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LEWIS  FUTRELL  vt.  CHARLES  VANN. 

A  mMter  of  an  ftpprentice  cannot  wiign  or  trmntliBr  hb  right  oTor  tho  npfvitt- 

tioo  to  nnotbor  perwn. 
It  boios  nnltwfiil  to  remove  a  colored  apprentaoe  from  one  County  U  anothoTt 

no  action,  foanded  on  a  coatiact  for  auch  remoyal,  can  be  eupported 
The  caiee  of  Sharpe  ▼.  Farmer,  4  Dey.  4t  Bat  122,  and  Blythe  t.  Loting* 

goodf  2  Ired.  20,  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Hertford 
County,  at  the  Fall  Term,  1847,  bis  Honor  Judge 
Dick  presiding. 

The  plaintiff  lived  in  the  County  of  Northampton.  A 
colored  boy,  by  the  name  of  Joe  Walker,  was  bound  to 
him  for  a  term  of  years,  by  the  Court  of  that  County^ 
Before  the  expiration  of  the  term  of  service,  the  plaintiff 
sold  the  unexpired  residue  to  the  defendant,  who  lived  ia 
the  County  of  Hertford,  and  where  the  contract  was 
made.  By  the  contract,  it  was  stipulated,  '*  if  the  boy 
did  not  serve  the  whole  of  the  unexpired  period,  then  the 
defendant  should  pay  for  the  time  the  boy  did  serve,  at 
the  rate  he  was  to  give  for  the  whole  of  the  time,  for 
which  he  had  contracted.'*  The  defendant  had  the  boy 
in  his  possession  in  Hertford  County,  where  he  was  car- 
ried by  the  plaintiff.  Before  the  expiration  of  the  time, 
for  which  the  boy  was  indentured^  he  returned  to  the 
possession  of  the  plaintiff.  The  action  is  brought  to  re- 
eover  compensation  for  the  services  of  the  boy,  Walker, 
for  the  time  be  was  in  the  actual  employment  of  the  de- 
fendant. The  plaintiff  proved,  that  his  account  was 
presented  to  the  defendant,  who  objected,  that  he  was 
entitled  to  a  credit  for  some  clothing  furnished  the  boy, 
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iAd  he  promised,  if  ihe  plaintiff  unndd  allow  him  that  cr€* 
diif  the  accdunt  would  be  correct  and  he  would  pay  it.  Tho 
ettixt  Wad  allowed  by  the  plaintiff. 

The  defendant  objected  to  the  plaintiff's  recovery,  Ist,* 
because  the  contract  was  a  specific  one  for  the  whole  re^ 
maining  portion  of  the  term  of  apprenticeship,  and  that 
he  had  deprived  the  defendant  of  the  benefit  of  his  con«f 
tract,  hy  receiving  the  boy,  before  the  term  expired ;  2nA 
becanise  the  consideration,  upon  which  the  contract  res« 
ted,  was  illegal,  as,  by  the  terms  of  indenture,  it  was  un« 
lawfol  for  the  plaintiff  to  remove  the  boy  out  of  the  Coun* 
ty  of  Northampton,  and  that,  under  the  contract,  the  boy 
bad  lived  with,  and  served  him  in  the  County  of  Hertford^ 
about  fourteen  months^ 

Ris  Honor,  the  presiding  Judge,  instructed  the  jury, 
tSifit  if  the  contract  was,  that  the  boy  should  serve  the  defen- 
dant the  whole  of  the  unexpired  portion  of  the  time,  for 
which  he  was  bound  to  the  plaintiff,  and  that  contract  had  • 
not  been  modified  or  altered  by  the  parties,  the  plaintiff 
could  not  recover.  But  if,  at  the  time  it  was  made,  it 
was  agreed  that  the  defendant  should  only  pay  for  the 
lime  the  boy  served  him,  at  the  rate  he  was  to  pay  for  the 
whole  time :  or  if  the  contract  was  subsequently  altered, 
tft  modified  by  the  parties,  so  as  to  make  the  defendant 
liable  only  for  the  time  the  boy  served  him,  then  the  plain- 
tiff would  be  entitled  to  recover  for  the  services  of  the 
boy  for  the  time  he  actually  served  the  defendant. 

There  was  si  verdict  for  the  plaintiff  and  from  the  judg- 
ment thereon  the  defendant  appeiJed. 

Nd  counsel  for  the  plaintiff. 

W.  N.  H.  Smith,  M  the  defendant. 

Nabh,  J.  We  see  no  jusrt  ground  of  complaint,  on  the 
paort  of  the  defendant,  of  the  charge.  Theiaw,  we  think. 
1mm  been  properly  administered,  and  we  agree  entlreljr 
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vfiih  the  presiding  Judge.  His  Honor  has  not  given  ns 
the  reasons,  upon  which  his  decision  rests  nor  could  he, 
indeed,  with  any  propriety,  so  do,  as  they  properly  consti- 
tute no  part  of  the  case.  Our  only  enquiry  is  whether 
tliere  is  error  in  the  law,  as  charged  by  hinu  In  this 
ease  the  cheirge  is  precise,  lucid,  and,  unencumbered  with 
extraneous  matter. 

If  the  original  contract  had  been,  as  it  is  treated  by  the 
defendant,  one  for  the  unqualified  transfer  to  the  defen- 
diiut  of  the  unexpired  term  of  the  apprentice,  the  first 
ol)jection,  raised  by  the  defendant,  would  unquestionably 
be  sound,  and  the  plaintifi*  could  not  recover.  The  bind- 
ing out  of  an  apprentice  to  a  particular  person  is  from 
confidence  in  the  party  to  whom  he  is  committed,  that  ho 
will  not  only  instruct  him  in  his  trade  or  business,  but  will 
also  be  careful  of  his  health  and  safety.  It  is  therefore 
such  a  personal  trust,  that  the  master  cannot  assign  or 
transfer  it  to  another.  4  Bac.  Abr.  Tit  Master  and  ser* 
vant,  Letter  E.  Page  577.  1  Mass.  R.  177.  Hall  and 
Hall  V.  Gardner  and  others^  Dams  v,  ,  8  Mass. 

R.  209,  Hobarts  R.  134,  Coventry  v.  Ooodall. 

The  second  objection,  on  the  part  of  the  defendant,  is 
equally  true  in  principle.  By  the  act  of  1801,  Rev.  Stat. 
ch.  5,  sec.  7,  when  the  County  Court  shall  bind  out  any 
orphan  child  of  colour,  they  shall  take  bond  with  suffi- 
cient security  in  the  sum  of  five  hundred  dollars,  from 
the  master  or  mitress,  that  they  shall  not  remove  said 
e  aild  out  of  the  County,  &c."  It  is  therefore  illegal  for 
any  master  or  mistress  to  remove  such  apprentice  out  of 
the  County,  wherein  he  was  indentured ;  and,  such  remo- 
val being  illegal,  no  action  oan  be  founded  on  a  contract 
for  such  removal.  The  cases  of  Sharps  v.  Farmer,  4 
Dev.  &  Bat.  122,  and  Blythe  v.  Lovinggood,  S  Ired.  SO,  ci- 
ted at  the  bar,  by  the  defendant's  counsel,  fully  sustain 
bis  proposition.  But,  we  think,  the  case  before  us  steen 
clear  of  each  of  those  objections.  The  action  is  not 
brought  to  enforce  the  contracti  originally  made:  that  was 


JUNE  TERM,  184S.  401 



Fatrell  v,  Vanii. 

illegal  and  could  not  sustain  an  action.  But  it  is 
brought  upon  the  assumpsit  of  the  defendant,  made  after 
the  original  contract  was  rescinded,  as  it  appears  by  mu- 
tual or  tacit  consent,  and  upon  a  sufficient  legal  conside- 
ration. 

From  the  terms  of  the  original  contract,  the  parties 
seem  to  have  been  fearful,  they  were  doing  what  the  law 
would  not  sanction,  and  therefore  it  is  provided,  that  if 
the  boy  did  not  serve  out  his  full  term,  the  defendant 
■hould  pay  only  for  the  time  he  did  serve.  A  locus  penU 
tentia  is  therefore  provided  for  the  plamtiflf.  He  availed 
himself  of  it,  and  the  contract  was  put  an  end  to.  But 
the  defendant,  has  enjoyed  the  services  of  the  plaintiff's 
servant,  and  in  consideration  thereof  the  defendant 
agreed  to  pay  him  for  those  services  an  ascertained  sum ; 
to-wit,  the  amount  of  the  account  presented  by  the  plain- 
tiff The  case  of  Sharpe  v.  Farmer,  above  cited,  was 
where  the  action  was  directly  upon  the  original  contract. 

The  next  of  kin  of  one  — ^ Farmer,  agreed  that 

the  defendant,  without  administering,  should  sell  the  pro- 
perty and  pay  the  debts  and  divide  the  residue  among 
those  entitled,  the  plaintiff  being  one.  The  action  was 
brought  for  his  distributive  share.  The  Court  declared 
the  contract  void, because  in  violation  of  a  public  law. 
So  in  the  case  of  Blythe  v.  Lomnggood.  At  a  sale  of  pub- 
lic lands,  where  the  terms  were,  if  the  highest  bidder  did 
not  comply  with  his  bid,  the  next  highest  should  have  the 
land,  the  plaintiff  was  the  highest,  and  the  defendant  the 
next  highest  bidder.  It  was  agreed  between  them,  that 
the  plaintiff  should  refuse  to  comply  with  his  bid,  and  in 
consideration  thereof,  the  defendant  should  give  him  0120, 
for  the  payment  of  which  he  executed  his  note ;  and  the 
conveyance  of  the  land  being  made  to  the  defendant,  the 
action  was  brought  upon  the  note,  and  the  Court  decided 
that  the  agreement  was  a  fraud  upon  the  State  and  the 
note  was  void.    In  each  of  these  cases  the  action  was 
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opoB  tlie  original  contract.  Here,  the  original  contra 
was  pat  an  end  to  by  the  parties  themselves,  an4  tha 
action  is  brought  upon  one  made  subsequently,  and  w  wp 
think  upon  a  sufficient  consideration. 

In  his  first  objection  in  addition  to  the  ground  that  the 
assignment  was  void,  the  defendant  insists  that  the  plain« 
.tiff  reeeived  the  boy  back  into  his  care,  before  the  time 
had  expired  for  whicli  he  had  contracted,  and  that  there- 
by the  plaintiff*  had  deprived  him  of  the  benefit  of  his 
contract.  The  answer  is,  that  by  the  terms  of  the  con* 
tract,  he  was  to  pay  only  for  the  time  he  had  the  boy. 
As  before  remarked,  the  parties  had  provided  locus penu 
teniia*  They  contracted  in  view  of  the  fact  that  the  boy 
might  not  serve  out  his  time  with  the  defendant,  and  the 
contract  was  by  mutual  consent  rescinded. 

PsR  CuBim.  Judgment  affirmed* 


MEMORANDA. 


In  May  1848,  the  Grovernor,  with  the  advice  of  the 
Coancil  of  State,  appointed  the  Honorable  William  H. 
Battlb,  one  of  the  Judges  of  the  Superior  Courts  to  be  a 
Judge  of  the  Supreme  Court,  to  supply  the  vacancy  occa- 
sioned by  the  death  of  the  Honorable  Judge  Dakikl. 

At  the  same  time  and  by  the  same  authority,  Auaasrus 
MooKB,  Esquire,  of  Edenton,  was  appointed  a  Judge  of 
the  Superior  Courts  of  Law  and  Equity,  to  supply  the 
vacancy  occasioned  by  the  promption  to  the  Supreme 
Court  Bench  of  the  Honorable  Wiluam  H.  Battlb. 

And  Bartholomew  F.  Moore,  Esquire,  of  Halifax,  was 
appointed  Attorney  General,  to  supply  the  vacancy  occa* 
sioned  by  the  resignation  of  Edward  Stanly,  Esquire. 
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THE  STATE  tt.  JOHN  COLLINS. 

It  it  Mf  tr  the  doty  of  a  Jodgo  to  cborgo  a  jory  opoo  a  fact,  puroly  bypo- 
thotioal.  If  he  does,  it  if  an  error,  wiiich  oan  and  will  be  corrected«  if  it 
act  to  the  injary  of  the  accaied  ;  and  againit  which  the  Judge  ooght  to  be 
guardi  at  it  is  irremediable,  if  calcnlated  to  prejudice  the  praeecotion. 

Whether,  on  the  trial  of  an  indictment  for  homicide,  the  weapon,  alleged  to 
have  been  need,  u  a  deadly  weapon  or  not,  is  a  question  for  the  Court,  not 
for  the  jury. 

Where,  on  the  back  of  a  bill  of  a  indictment,  the  clerk  of  the  Court  has  oer- 
tified,  that  certain  witnesses  were  sworn  and  sent  to  the  Grand  Jory,  that  is 
sufficient  oTidence  that  the  bill  was  sent  to  the  Grand  Jury. 

Where  the  jury,  on  a  trial  for  homicide,  state  that  the  pri$on$r  at  thtb^r  la 
gnilty,  and  the  clerk,  in  recording  the  verdict,  calls  him  the  jm'srasrol  tkt 
bar,  this  is  sufficient  evidence  from  the  record  to  show,  that  the  prisoner 
was  actually  in  Court  when  the  verdict  was  rendered. 

The  easee  of  State  ▼.  Benton,  3  Dey.  &  Bat  196,  State  v.  Croton,  6  Ire.  185« 
State  ▼.  Swinkey  9  Dot.  &  Bat  9.  Reid  t.  JMeore,  3  Irs.  810,  Stai$  t. 
CArif fmos,  4  De?.  4*  B$U  413,  oitad  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  McDowell 
County,  at  the  Spring  Term,  1848,  his  Honor,  Jndg» 
Battlb  presiding. 
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The  prisooer  is  indicted  for  murder.  The  case  states, 
that  the  prisoner  and  the  deceased,  with  many  other  per- 
sons, were  assembled'jat  the  hoase  of  a  Mrs.  Gardiner,  to 
shuck  corn — while  at  dinner,  a  quarrel  arose  betweea 
the  prisoner  and  one  Morrison — ^in  which  the  deceased, 
who  was  present,  did  not  interfere.  The  prisoner  left 
the  table  and  the  house,  with  the  avowed  intention  of 
going  home.  He  was,  at  that  time,  under  much  excite* 
ment,  and  observed  to  the  company  *'  boys  do  not  follow 
me."  After  he  had  gotten  within  about  fifty  yards  of 
the  com  heap  where  he  had  left  his  coat,  the  witnesses  on 
behalf  of  the  prosecution  stated,  that  the  deceased,  with 
several  of  the  company  overtook  him,  when  a  conversa- 
tion  ensued  between  the  prisoner  and  the  deceased,  in 
which,  at  its  close,  the  deceased  observed  to  the  prisoner, 
you  can  get  over  the  fence  and  eat  some  shelotts,  adding 
some  rude  expression,  and  immediately  turned  off  from 
him  and  advanced  towards  the  corn  heap,  when  the  pris- 
oner advanced  several  steps  towards  the  deceased  and 
drew  his  knife,  and  while  bis  back  was  to  him  gave  the 
deceased  the  fatal  stab  of  which  he  died  within  a  week. 
After  giving  the  mortal  wound,  the  prisoi^r  wiped  bis 
knife  and  put  it  into  his  pocket  For  the  defence,  the 
prisoner's  son,  Zachariah  Collins,  swore,  that  upon  the 
quarrel  between  his  father  and  Morrison  ^  the  prisoner 
went  out  telling  the  boys  not  to  follow  hin^''  that  the  de- 
ceased and  others  followed  on  behind  him  and  the  de-^ 
ceased  came  up  ta  him  and  took  hold  of  him  by  the 
shoulders  and  told  him,  that  he  might  get  over  into  the 
little  patch  and  eat  as  many  shelotts  as  he  pleased  (add- 
ing the  offensive  expression  as  stated  by  the  witnesses 
for  the  State)  that^  at  the^  time  this  took  place,  the  prift* 
oner  and  deceased  were  standing  side  by  side,  and  that 
they  stood  so  three  or  four  minutes,  that  witness  went 
on  past  them  and  did  not  see  the  stab  given,  and  had 
gone  eight  or  ten  steps,  when  be  heard  the  exclamation 
that  the  deceased  was  stabbed.    Noah  Connipe,  another 
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witness  for  the  prisoner,  swore  **  that  he  saw  the  prisoner 
as  he  came  out  of  the  house,  that  he  said  he  was  mad, 
very  mad,  that  witness  carried  him  his  hat,  when  he  said 
he  was  going  home  as  soon  as  he  could  get  his  coat,  which 
he  said  was  near  the  corn  pile  and  he  started  off  in  a 
sort  of  trot,  telling  the  young  men  among  whom  was  tk^ 
deceased,  not  to  follow  him.  The  witness  also  told  them 
not  to  follow  him,  and  his  wife  exclaimed,  for  God's  sake 
boys  dont  follow  him.  The  counsel  for  the  prisoner  con- 
tended, that  the  testimony  of  Connipe  and  Zachariah 
Collins  was  true,  and  that  the  jury  must  be  satisfied  fron^ 
it,  that  the  deceased  was  engaged,  with  the  other  young 
men,  who  were  at  the  corn  shucking,  in  laughing  at  and 
making  sport  of  the  prisoner,  that  the  deceased  had  not 
only  caught  the  prisoner  by  the  shoulder,  as  stated  by 
his  san,  but  had  used  other  violence  to  his  person,  by 
jerking  him  down  and  that  the  fatal  stab  was  given, 
while  laboring  under  the  excited  feelings  thereby  occi^ 
sioned,  and  that  therefore  he  was  not  guilty  of  murder, 
but  only  of  manslaughter ;  and  farther  that  the  instra* 
ment  used  was  not  a  deadly  weapon  and  that  the  death 
caused  by  it  was  accidental,  and  for  that  reason  also  thf 
prisoner  could  only  be  guilty  of  manslaughter.  The  in* 
strument  used  was  a  pocket  knife  with  two  blades,  one 
small  and  the  other  larger,  and  the  latter  was  used  and 
the  blade  was  two  inches  and  a  half  long,  and  ground 
sharp. 

The  presiding  judge  charged  the  jury,  that,  if  the  state- 
ment of  Zachariah  Collins  were  rejected  as  untrue,  the 
homicide  was  undoubtedly  a  case  of  murder,  that  if  Col* 
lias*  testimony  were  believed,  the  mere  catching  the  pris* 
oner  by  the  shoulder  and  using  the  language  attribtited 
to  the  deceased  would  not,  of  itself,  amount  to  a  legal 
provocation ;  they  must  be  satisfied  from  the  testimony 
of  Collins,  taken  in  connection  with  the  other  testimony 
m  the  cause,  that  the  deceased  bad  used  more  violence 
iban  that  stated  by  the  witness  Collins,  that  the  Jury 
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must  be  satisfied,  that  the  deceased  bad  jerked  the  pris- 
oner down  as  contended  for  by  the  prisoner's  counsel,  that 
that  fact  need  not  be  distinctly  proved,  bat  might  be 
distinctly  and  fairly  inferred  from  other  facts  and  eir^ 
cumstances  proved,  but  it  ought  not  to  be  merely 
guessed  at  or  conjectured.  The  Judge  further  charged, 
that  with  regard  to  the  knife,  with  which  the  stab 
was  given,  some  weapons  were  deadly  or  otherwise,  ae« 
cording  to  the  persons  by  whom  they  were  used ;  that  a 
knife,  which  in  the  hands  of  a  boy,  two  years  of  age, 
might  not  be  deemed  a  deadly  or  dangerous  weapon^ 
might  in  the  hands  of  a  strong  man  be  so ;  that  if  the 
jury  believed  that  the  knife  used  by  the  prisoner  was 
not,  in  his  hands,  a  deadly  weapon,  then  the  homicide  was 
manslaughter,  but  if  they  thought,  as  used  by  the  prison* 
er,  it  was  calculated  to  inflict  a  mortal  or  a  dangerous 
wound,  the  killing,  in  the  absence  of  a  legal  provocation, 
was  murder. 

The  prisoner  was  found  guilty  of  murder  and  by  his 
counsel  moved  for  a  new  trial,  on  the  ground  that  the 
court  had  misdirected  the  jury,  both  on  the  ground  of  the 
legal  provocation  and  the  nature  of  the  weapon  used. 
The  motion  was  refused,  and  the  prisoner  appealed. 

Attorney  Generah  for  the  State. 
Bynum,  for  the  defendant. 

Nash,  J.  The  prisoner  complains,  that  bis  Honor 
ought  to  have  instructed  the  jury,  that  the  provocation  re* 
oeived  by  him  was  a  legal  one,  and  reduced  the  homicide, 
from  murder  to  manslaughter.  When  the  testimony,  ac* 
tually  given  to  the  jury,  is  separated  from  the  sugges- 
tions of  his  counsel,  of  what  might  have  taken  place,  the 
insufficiency  of  this  defence  is  apparent.  In  his  argu* 
ment  in  the  court  below,  the  counsel  for  the  prisoner  in* 
sisted,  that  from  the  testimony  of  Connipe  and  Collins 
•'  the  deceased  had  not  only  caught  the  prisoner  by  the 
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riioulder,  as  stated  by  his  son,  but  had  used  other  violence 
to  his  person  by  jerking  him  down."  Of  this  additional 
Tiolence,  in  jerking  the  prisoner  down,  no  witness  spoke. 
Collins  himself^  the  son  of  the  prisoner,  saw  nothing  of 
it,  nor  did  any  other  witness.  It  was,  therefore,  a  mere 
assumption  on  the  part  of  the  counsel,  forming  no  part  of 
the  evidence,  and  could  not  be  taken  into  consideration, 
as,  in  any  respect,  qualifying  the  homicide.  His  Honor* 
in  charging  upon  this  portion  of  the  defence,  stated  to 
the  jury  that  they  must  be  satisfied,  from  the  testimony 
of  Collins,  taken  in  connection  with  other  testimony  in 
the  case,  that  the  deceased  used  more  violence  than  that 
stated  by  the  witness  Collins,  that  the  jury  must  be  sat- 
isfied that  the  deceased  had  jerked  the  prisoner  down,  a» 
contended  for  by  the  prisoner's  counsel.  In  submiting  to 
the  jury  an  inquiry  as  to  the  existence  of  this  alleged 
fact,  his  Honor  went  further,  than  in  strictness  he  was 
bound  to  do,  in  favor  of  the  prisoner.  It  is  never  the  duty 
of  a  Judge  to  charge  a  jury  upon  afact,  purely  hypothetical; 
if  he  does,  it  is  an  error,  which  can  and  will  be  corrected, 
if  it  act  to  the  injury  of  the  accused,  and  against  which 
the  Judge  ought  to  guard,  as  it  is  irremediable  if  calcu- 
lated to  prejudice  the  prosecution.  Benton**  case^  2  Dev. 
6c  Bat.  169.  It  was  a  mere  assumption  of  a  fact,  upon 
the  part  of  the  defence,  entirely  unsupported  by  any  ev. 
idence  whatever. 

The  catching  the  prisoner  by  the  shoulder  by  the  de- 
ceased was,  under  the  testimony  in  the  case,  no  assault. 
It  is  not  stated  by  any  witness,  to  have  been  done  in  a 
rude  and  angry  manner.  The  language  of  Collins  is, 
that  when  the  deceased  came  up  to  the  prisoner  '*he  took 
him  by  the  shoulder."  not  that  he  caught  him.  It  does 
not  pppear  that  the  witness  considered  it  any  violence, 
nor  that  the  prisoner  did,  for  according  to  the  statement 
of  the  son,  the  parties  '^stood  side  by  side  for  three  or  four 
minutes,"  during  which  time,  and  during  the  time,  it  took 
the  witness  to  walk  eight  or  ten  steps,  be  does  not  testify 
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to  hearing  any  angry  word%  or  any  scuffling  whateyer. 
The  sabseqaent  instruction  apon  this  part  of  the  case, 
that  the  fact  of  '*jerking  down"  need  not  be  distinctly 
proved,  bat  might  be  taken  ''for  true,  from  other  facts 
and  circumstances  proved*'  was,  as  a  general  proposition, 
true*  but  had  no  application  to  the  cause  before  the  jury ; 
there  were  no  such  **facts  and  circumstances^  proved,  as 
to  authorise  the  jury  to  draw  any  such  inference,  or  to 
justify  the  leaving  the  question  to  them. 

We  think  his  Honor,  also,  from  tenderness  to  the  pri- 
soner, erred  in  his  chaise,  as  to  the  nature  of  the  instru- 
ment used  by  the  prisoner.  It  is  submitted  to  the  jaryi 
as  a  question  of  fact,  whether  a  knife,  two  inches  and  a 
half  long,  was  a  deadly  weapon,  and  in  describing  to 
them  what  a  deadly  weapon  is,  he  told  them,  if  they 
thought  the  knife,  used  by  the  prisoner,  was  not,  in  his 
hands,  a  deadly  weapon,  then  the  homicide  was  man- 
slaughter;  but  if  they  thought,  us  used  by  the  prisoner,  it 
was  calculated  to  inflict  a  mortal  or  a  dangerous  wound, 
the  killing  in  the  absence  of  a  legal  provocation,  was 
murder.  We  agree  with  his  Honor  as  to  the  nature  of  a 
deadly  weapon.  The  latter  part  of  the  definition  is  not 
such  as  is  usual.  It  is  generally  described  by  writers,  as 
a  weapon  likely  to  produce  death  or  great  bodily  harm. 
There  are  no  precise  terms,  however,  appropriated  in  the 
law,  to  the  description  of  such  an  instrument ;  it  must  be 
shown  to  be  one  capable  of  producing  the  effects  de- 
scribed. No  one  can  doubt,  but  that  a  dangerous  wound 
is  a  great  bodily  injury  or  harm.  The  description,  there- 
fore, given  in  the  chaise  was  correct.  The  error  of  his 
Hon<Nr  consisted  in  leaving  that  to  the  jury,  as  a  question 
of  fact,  which  is  strictly  one  of  law.  This  is  decided  in 
CtvUm^s  casct  6  Ire.  185.  The  Court  in  speaking  upon 
the  point  now  before  us  says :  '*If  the  instruction  had 
been  prayed  in  reference  to  doubt  about  the  instrument 
being  a  deadly  weapon,  as  we  conceive,  the  Court  ought 
not  to  have  given  it  to  the  jury."     Whether  the  instra* 
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ment  used  was  such  as  is  described  by  the  witnesses* 
where  it  is  not  produced,  or,  if«  produced,  whether  it  was 
the  one  used,  are  questions  of  fact,  but,  these  ascertained, 
its  character  is  pronounced  b\*  the  law ;  his  Honor's  error 
consisted  in  leaving  the  latter  questions  to  the  jury. 
But  though  in  the  charge,  upon  the  points  we  have  no- 
ticed, there  was  error,  it  was  not  such  an  one  as'was 
calculated  to  do  the  prisoner  any  injury.  On  the  con- 
trary, it  gave  him  the  full  benefit  of  a  defence,  which  did 
not  arise  in  the  case,  in  the  one  instance,  and  left  to  the 
jury  in  the  other,  as  a  matter  to  be  found  by  them,  a 
question,  which  the  law  had  pronounced  against  him,  in 
the  other.  In  neither  case,  then,  has  he  a  right  to  com- 
plain, and  of  course  no  right  to  a  venire  de  novo.  State 
v.  Swinke^  2  Dev.  &  Bat.  9.     Reid  v.  Moore,  3  Ire.  310. 

The  prisoner  has  before  us  further  moved  to  arrest  the 
jtidgment  and  assigned  the  following  reasons :  First,  be» 
cause  it  does  not  appear  from  the  record,  that  the  bill  of 
indictment  had  been  sent  from  the  Court  to  the  grand  jury 
or  how  they  got  it  into  possession ;  Secondly,  that  it  does 
not  appear,  that  the  prisoner  was  present  in  Court  during 
the  trial.  As  to  the  first  objection,  if  it  could  be  taken  in 
this  form,  we  should  not  think  it  sufficient.  Upon  the  back 
of  the  bill  of  indictment  is  the  following  endorsement: 
^State  V.  John  Collins,  murderer.  Calvin  Gardin,  James 
Ingles  and  others,  witnesses,  sworn,  sent  and  bound.  S. 
B.  Erwin,  C.  S.  C.  L.  A  true  bill.  D.  Glass,  foreman.'' 
From  this  endorsement  it  appears,  that  the  witnesses  in 
behalf  of  the  State  were  sworn  in  Court  and  sent  to  the 
grand  jury,  with  their  names  endorsed  as  having  been  so 
sworn  upon  that  bill.  This  sufficiently  shows,  that  the 
bill  was  sent  to  the  grand  jury  by  the  Court.  The  secoad 
objection  is  equally  unavailing  to  the  prisoner.  It  is 
very  certain,  that  it  is  essential  to  the  legal  trial  of  a  man 
upon  a  charge  of  life  and  death,  that,  he  should  be  pre- 
sent, to  avail  himself  of  any  objection  that  might  occur 
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on  the  trial,  and  to  confront  the  prosecutor  and  witnenes 
against  him.     Ilk  sec.  of  the  Bill  of  rights. 

The  question  here»  however*  is  not  whether  the  pri- 
soner was  entitled  to  be  so  present,  bat  whether  it  sof- 
fieienlly  appears  on  the  record  that  he  was  present.  The 
record  does  not  set  forth,  with  that  fallness  it  might  have 
done  and  sach  as  is  usaal,  what  did  occur  on  the  triaL 
Bat  ''it  issaflScient,  if  it  be  certain,  to  a  certain  intent*  in 
general ;  it  is  not  necessary  that  it  should  be  certain*  to  a 
certain  intent  in  every  particular,  so  as  absolutely  to  ex* 
ciade  every  possible  conclusion,  all  argument,  presump- 
tion or  inference  against  it."  This  is  the  language  of  the 
Court  in  Christmas' s  casc^  4  Dev.  &  Bat.  413.  The  re* 
cord  in  this  case  shows,  in  language  sufficiently  intelligi- 
ble, that  the  prisoner  was  present  at  the  conclusion  of  the 
trial.  It  states  the  names  of  the  jurors  who  were  sworn 
and  charged  to  try  the  case ;  it  then  proceeds,  who  find  : 
^John  Collins,  the  prisoner  at  the  bar^  guilty,"  dec.  It  is 
answered  on  the  part  of  the  prisoner  that  this  does  not 
ascertain  with  sufficient  certainty  his  presence  during 
the  trial. 

Under  the  rule  laid  down  in  the  case  of  Christmas  we 
think  it  does ;  and  that  we  are  bound,  from  it,  to  believe 
that  he  was  present  during  the  trial.  Croton^scase  is  an 
authority  on  this  point.  The  language  of  the  Court  in 
that  case  is :  **But  although  it  is  the  more  correct  that 
the  presence  of  the  accused  should  be  expressly  affirmed^ 
yet  we  conceive,  it  is  sufficient,  if  it  appear  by  a  neces- 
sary or  reasonable  implication,  6.  Ire.  169.  In  this  case 
the  accused  is  called  by  the  jury,  in  their  verdict,  the 
prisoner  at  the  bar,  and  the  clerk,  in  recording  it,  calls 
him  the  prisoner  at  the  bar.  It  would  be  too  violent  a 
supposition,  that  be  had  been  brought  to  the  bar  simply 
to  hear  the  verdict  pronounced,  when  bis  right  to  be 
present  the  whole  time  is  secured  to  him  by  the  funda- 
mental law  of  the  country ;  and  when  such  is  the  uniform 
practice,  if  not  a  necessary,  it  is  a  reasonable  implica 


\^ 
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aion^  that  sach  was  the  fact  and  we  so  understand  it.  It 
'has  however  been  argued  before  us  that  the  expression, 
the  prisoner  at  the  bar,  is  satisfied,  by  his  being  iii  the 
custody  of  the  sheriff.  The  prisoner,  it  is  true,  is  in  the  cus* 
tody  of  the  sheriff  after  his  arrest,  until  duly  discharged, 
unless  he  escape,  but  the  term  the  prisoner  *'  at  the  bar,** 
is  used  to  designate  where  he  is  in  his  custody,  to  wit, 
at  the  bar,  in  the  presence  of  the  court  and  jury. 

We  cannot  disturb  the  verdict,  nor  arrest  the  judge- 
ment ;  therefore  this  must  be  certified  to  the  Superioi' 
Court  of  McDowell  county,  that  other  proceedings  may 
be  had  on  the  conviction  according  to  due  course  of 
law. 

PsR  Curiam.         Ordered  to  be  certified  accordingly/ 


8TATB  ON  THE  RELATION  OF  HENRY  MARTIN  m.  RICHAtiy 
W.  LONO,  AND   OTHERS. 

When  upon  an  Mtioa  agaimt  a  theriff  and  hia  laratiat,  on  hia  offietal  b9n4^ 
it  appaarad  that  the  relator  waa  a  defandant  in  a  writ,  direoted  to  tha 
aheriflT,  and  in  hie  hande,  and  that  the  sheriff  did  not  take  a  ball  bond,  but, 
fai  lion  of  that,  took  a  dej>ofit  in  money,  held  that  the  ooretiea  of  the  eheciff 
were  not  liable,  althongh  the  eaid  defendant  offered  to  aanender  hfaaaalf 
and  demanded  the  money  of  the  eherifi; 

The  eaeea  of  FitU  ▼.  Hawkin$,  9  Hawks.  394.  8Uid§  t.  lla~Oea«nior,  8 
Dot.  365.  Daiicy  T.  Oliver,  5  Ixa.  997«  SOU  T.  L^ng^  at  thie  ta» 
eited  and  approved* 

Appeal  from  tbe  Superior  Court  of  Law  of  Rowan 
County,  at  the  Spring  Term,  1848,  his  Honor  Jadgtr 
MAiOiT  presiding. 


4I«  8UPRE»|E  COURT. 

SiaU  «» Long. 

» ■  ■  ■  ■         ■  ■  -      ■   ■  ■■        —  ■  ■« 

The  action  is  debt  on  the  bond  given  by  the  defendant 
Long,  as  sheriff  of  Rowan,  and  by  the  other  defendants* 
as  his  sureties,  suggesting  breaches,  pleas,  conditions  per- 
formed, and  conditions  not  broken.  At  the  trial  the  case 
was,  that  Long  arrested  the  relator  upon  a  capias  ad  re- 
spondendum  at  the  suit  of  Vincent  Reid,  and  took^firom  him 
a  bail  bond  with  sufficient  sureties,  who  were  not  free- 
holders. He  told  the  relator  at  the  time,  that  he  would 
then  accept  that  bail  bond,  provided  the  relator  would, 
within  six  days  thereafter,  give  other  sufficient  bail  who 
were  freeholders,  or  deposit  with  him  gold  bullion  to  the 
value  of  theiium  demanded  in  the  writ.  At  the  expira- 
tion of  the  six  days  the  relator  failed  to  give  a  new  bail 
bond,  whereupon  he  was  required  by  Long  to  make  the 
deposit  of  gold  with  him  as  security  to  Long  for 
not  taking  bail,  and  the  relator  accordingly  placed  in  the 
hands  of  Long,  825  pennyweights  and  16  grains  of  gold 
and  took  his  written  acknowledgement  therefor,  express- 
ing that  he  had  received  it'*  as  a  deposit  for  said  Martin 
as  security  on  a  writ  of  Vincent  Reid  against  him  and 
others.''  Afterwards,  Long  returned  the  writ  and  with  it 
the  bail  bond  originally  taken  by  him.  Before  this  ac- 
tion was  brought,  the  relator  offered  to  surrender  him- 
self to  Long  in  discharge  of  the  bail  in  the  action  of 
Reid,  which  was  still  pending,  and  also  demanded  a  re- 
to#B  of  the  gold  or  its  value,  which  Long  fttiled  to  make. 

T!lie  council  for  the  sureties  moved  the  court  to  it(- 
stcuct  the  jury,  that  upon  the  case  proved  they  were  not 
lii^ble  in.  this  action.  But  the  court  refused  to  give  the 
instructions,  and  the  jury  found  for'  the  plaintiff  and  a^ 
tefjudgment  the  defendant  appealed^ 

Bynunif  Clarke  and  Alexander^  for  the  plaintiff. 
Craige,  Qsb<^n€  andIL  G.Jones^fot  the  defendants. 

ttuFFiK,  C.  J.    The  facts  here  make  a  flagrant  case  of 
oppiession  and  fraud,  and  the  recurrence  of  many  such 
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would  form  a  strong  ground  of  appeal  to  the  Legislature 
to  alter  the  terois  in  which  the  sureties  of  a  sheriff  be- 
come boand  for  him,  or  to  provide  some  other  fit  protec* 
tion  from  such  imposition  on  ignorant  men  in  custody. 
Buty  however  gross  the  wrong  may  be,  or  however  other* 
wise  the  sheriff  may  be  liable  to  answer  for  it,  we  believe 
the  relator  cannot  have  the  redress  he  seeks  on  the  sher« 
iff's  official  bond.  The  question  was  remarkably  well 
argued  at  the  bar,  and  all  the  cases  and  reasons  bearing 
upon  it  addaced.  It  was  principally  and  ingeniously  in- 
sisted on  the  part  of  the  plaintiff,  that  the  relation  be* 
tween  the  sheriff  and  his  sureties,  by  reason  of  the  pri- 
vity of  contract  in  the  bond,  was  the  same,  or  much  the 
same  with  that  between  the  sheriff  and  his  deputy;  and 
it  was  thence  inferred,  that  the  sureties  are  liable  for  the 
sheriff  in  every  instance  in  which  the  sheriff  would  be 
liable  for  the  same  act  or  omission  of  his  deputy. 
Cases  were  then  cited,  in  which  the  sheriff  was  held  an- 
swerable for  almost  every  thing  that  a  bailiff  could  do 
under  a  warrant  to  him,  or  while  he  held  it :  as  for  taking 
the  property  of  A.  under  an  execution  against  that  of  B.  i 
for  money  received  from  the  debtor  on  service  of  the  writ 
to  pay  the  debt ;  for  false  imprisonment  by  the  bailiff 
in  taking  the  body  of  a  debtor,  after  selling  his  property 
on  ajl./a,  and  putting  him  in  gaol ;  for  cruelly  misusing 
a  prisoner  and  assaulting  him,  and  others  the  like  miflk 
feazances.  The  propriety  of  the  rule,  on  which  the  sher- 
iff is  held  responsible  for  the  acts  of  his  under  sheriff  or 
bailifff  under  color,  or  even  pretence  of  a  writ  placed  in 
his  bands  by  the  superior,  which  the  possession  of  the 
writ  enables  him  in  some  degree  to  accon^lishi  is  not  at 
all  doubted  by  the  court ;  though  in  some  cases  it  seems 
to  have  been  carried  to  an  extreme  beyond  what  one 
could  have  expected,  as  in  holding  the  sheriff  liable  Sof 
the  wanton  and  wilful  trespass  of  the  bailiff  in  arresting 
a  debtor  on  ^  fieri  facias.  But  the  rule  is  founded  on  ita 
uecesaity,  and  a  principle  of  public  policyi  and  may  be 
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made  as  broad  as  those  purposes  require,  when  any  pro* 
per  occasion  for  its  application  shall  arise.  It  is  other- 
wise however,  as  between  the  sheriff  and  his  sureties. 
The  latter  are  liable  npon  a  contract  expressed  in  defi« 
nite  termSt  and  their  liability  cannot  be  carried  beyond 
the  fair  meaning  of  those  terms.  Those  required  by  the 
statute  and  cont^ned  in  this  bond  are,  that  the  sheriff 
will  execute  and  due  return  make  of  all  process  to  him 
directed ;  that  he  will  pay  and  satisfy  all  fees  and  sums 
of  money,  by  him  received,  or  levied  by  virtue  of  any 
process,  into  the  proper  office,  into  which  the  same,  by 
the  tenor  thereof,  ought  to  be  paid,  or  to  the  person  to 
whom  the  same  shall  be  due :  and  in  c^U  other  things 
will  truly  and  faithfully  execute  the  office  of  sheriff. 
It  seems  to  us  quite  clear  upon  the  terms  perse  and 
upon  previous  adjudications  on  them,  that  the  present 
case  does  not  come  within  any  of  them.  There  has 
been  no  failure  to  execute  and  return  process  here. 
The  clause  for  the  payment  of  money  received  or  levied, 
is  obviously  restricted  to  money  thus  received  or  levied 
under,  and  by  virtue  of  process  commanding  the  she- 
riff to  make  the  money,  because  it  requires  that  he 
shall  pay  it  into  the  office  or  to  the  person,  to  whom,  by 
the  tenor  thereof,  that  is,  of  the  writ,  it  ought  to  be  paid, 
or  may  be  due.  Here  he  had  no  such  writ  or  process, 
and  the  money  was  received  wholly  without  authority  of 
law,  except  the  authority  which  was  derived  from  the 
contract  of  the  parties.  The  remaining  provision  only 
binds  the  officer  affirmatively  to  the  faithful  execution  of 
the  duties  of  his  office.  It  is  thus  seen  that  there  is  no 
clause  to  cover  the  case,  of  an  abuse  or  usurpation  of 
power.  There  are  no  negative  words,  that,  the  sheriff 
will  commit  no  wrong  by  color  of  his  office,  nor  do  any 
thing  not  authorised  by  law.  la  many  cases,  therefore, 
it  has  been  held,  that  the  sheriff's  sureties  were  not  liable 
fbr  the  sheriff,  when  he  undoubtedly  would  be  for  bis 
deputy.     As  familiar  instanceSi  the  following  may  be 
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mentioned.  For  the  defaults  of  the  deputy  in  not  retnrn- 
ingy  or  making  a  false  return,  of  a  writ,  the  superior  is 
answerable  in  fines,  amercements,  and  penalties  at  com- 
mon law.  But  it  was  not  so  with  respect  to  the  sureties  , 
and  it  required  the  express  enactment  of  the  statute  of 
181^9  to  make  them  liable  on  the  bond.  So,  if  a  sheriff 
collect  taxes  not  duly  laid,  or  for  a  year  when  the  duty 
of  collection  belonged  to  another  person,  as  former  sheriff", 
the  sureties  cannot  be  made  responsible.  Fitts  v.  Haw^ 
kins,  2  Hawk's  394.  Slade  v.  The  Governor,  3  Dev.  365 
Dudly  V.  Oliver,  5.  Ire.  227  ;  yet  there  can  be  no  question 
that  in  either  of  those  cases  the  sheriff  would  be  bound 
to  make  good  any  sums  collected  by  his  deputy  as  taxes. 
So  again,  it  was  repeatedly  decided  before  the  act  of 
1818,  that  the  sureties  of  a  constable  were  liable  to 
make  good  such  money  as  he  had  authority  to  receive, 
and  not  liable  for  such  a^  he  had  no  lawful  warrant  to  re« 
ceive,  nor  the  debtor  bound  to  pay  him,  that  is,  when  the 
constable  had  no  execution.  The  same  law  still  holds 
in  respect  to  money  received  by  a  sheriff  on  a  writ,  in 
discharge  of  the  debt  sued  for,  as  we  have  been  obliged 
to  hold  at  this  term  in  the  Slate  ex  Rel.  Ellis  v  Long, 
and  others,  on  the  same  bond  now  sued  on.  Yet  one  of 
the  cases  cited  for  the  plaintiff  decides,  that  the  sheriff 
would  be  liable  for  such  money,  if  received  under  lik  o 
circumstances  by  his  deputy. 

With  regard  to  the  false  imprisonment  by  a  sheriff,  or 
a  battery  by  him  on  a  prisoner,  we  know  of  no  case  de- 
ciding, that  the  sureties  could  not  be  reached,  but  we  have 
never  heard  it  supposed  that  they  could,  and  we  believe 
there  is  no  such  impression  in  the  profession.  Applying 
these  principles  to  the  present  case,  it  seems  to  us  the  ac- 
tion cannot  be  sustained  If  it  be  looked  at  as  a  contract 
between  a  defendant  in  custody  and  the  sheriff,  that  the 
latter  shall  become  bail,  as  in  our  law  he  does,  by  not 
taking  and  returning  sufficient  bail,  and  the  debtor  will 
indemnify  him,  for  thus  becoming  bail,  by  a  deposit,  the 
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sberiflTs  sureties  cannot  be  bound  for  the  return  of  the  de* 
posity  although  they  may  be  liable  to  the  plaintiff  in  the 
action  for  his  recovery  against  the  sheriff  as  bail.  As 
between  the  debtor  and  the  sheriff,  the  contract  is  merely 
personal  and  in  their  natural  capacities^  as  if  the  indem* 
nity  had  been  in  the  form  of  a  mortgage  of  specific  pro- 
perty ;  in  which  case  we  think  clearly,  that  the  sureties 
could  not  be  held  bound  for  a  slave,  for  instance,  if  the 
sheriff  should  sell  it.  But  no  doubt,  if  the  writ  had  been 
served  by  a  deputy  sheriff,  who  did  not  take  bail,  but  re* 
ceived  a  deposit  or  mortgage  by  way  of  indemnity,  that 
the  sheriff  would  thereby  become  the  bail  and  consequent- 
ly be  entitled  to  the  benefit  of  the  indemnity,  and  respon« 
sible  for  it  But  we  think  the  plaintiff  has  a  right  to 
Gonsider  this,  not  as  a  case  of  a  voluntary  contract  be- 
tween persons  in  equalijuret  but  as  one  imposed  on  him« 
which  he  was  compelled  to  enter  into  by  the  power  of  the 
sheriff  over  him,  while  in  custody,  and  afterwards  felt 
himself  obliged  to  comply  with.  He  might  justly  treat  if, 
therefore,  if  it  would  advance  his  case,  as  an  undue  and 
oppressive  use  of  the  sheriff's  power,  illegally  to  obtain 
his  property  from  him.  But  in  doing  so,  it  does  not  ap- 
pear to  us,  that  he  makes  out  a  case  for  damages  for 
whieh  the  sheriff  *s  bond  is  a  security ;  because  no  one  of 
its  provisions  fairly  cover  it,  judging  either  from  its  terms 
in  themselves,  or  from  prior  constructions  of  them. 

PsE  CuBUM.    Judgment  reversed  and  t^entre  d$  nowK 
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lybtM  a  plilatiff ckolarM  vpoD  a  tpaeifio  oorraant  voder  feal,  to  do  a  warii 
la  a  e«ftaio  time,  ha  cannot  reeover  for  the  price  etipnlated  in  that  oonUaetf 
mleei  be  ehowt  he  has  perfonoed  hie  work  within  the  time  contracted  fbr. 

Wherfit  appears  from  the  contract  that  it  was  made  by  pnblio  comraiaeioneFi 
in  behalf  of  the  public,  whether  they  were  oommiaionefs  for  the  oonntyf 
or  for  the  State,  aneh  oommiaiionen  are  aotpenonally  boaad  by  their 
contract. 

Appeal  from  the  Saperior  Court  of  Law  of  Cleaveland 
County,  at  the  Fall  Term  of  1847,  his  Honor  Judge  Settls 
presiding. 

This  is  an  action  of  debt  upon  a  covenant.  The  plain- 
tiff undertook  and  built  a  Court  House  in  the  town  of 
Charlotte  for  the  county  of  Mecklenburg,  and  brings  this 
action,  to  recover  the  price  agreed  to  be  paid.  The  de- 
fendants were  commissioners  appointed  by  the  County 
Court  to  make  the  contract,  and  the  action  is  against  them, 
upon  the  ground  that  by  the  deed  executed  by  them,  they 
are  personally  bound  for  the  money.  The  covenant  is  as 
follows:  ''Charlotte,  July  30th,  1842  ;  know  all  men  by 
these  presents  that  we  Stephen  Fox,  &c.,  Commissionen 
fen'  and  on  behalf  of  the  County  of  Mecklenburg^  of  the 
one  part,  and  John  Dameron  of  the  other  part,  witnesseth, 
that  whereas  the  said  John  Dameron  hath  agreed  to 
build  a  Court  House  for  the  county  of  Mecklenburg,  in 
the  town  of  Charlotte,  according  to  the  specifications 
marked  A,  dec,  the  said  Stephen  Fox,  &o.,  for  and  in 
behalf  of  the  county  of  Mecklenburg^  on  their  part  do 
agrees  that  uj/bn  the  execution  of  said  contract  fully,  and 
according  io  the  terms  thereof,  &c.,  by  the  first  of  Janu« 
ary,  1844,  Men,  and  in  that  case^  to  pay  to  the  said  John 
Dameron,''  &c.    It  is  ftirther  understood  and  agreed  that 
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the  commissioners  aforesaid  may  make  payment,  &c.  It 
is  admitted  that  the  building  was  not  erected  within  the 
time  specified  for  its  completion,  nor  according  to  the 
specifications  ;  but  that  the  departures  from  it  were  made 
with  the  knowledge  and  consent,  and  by  the  directions 
of  the  defendants,  and  that  the  building  was,  after  tho 
summer  of  '44,  used  and  occupied  by  the  Court  in  the 
transaction  of  public  business.  It  was  further  admit- 
ted that  the  lot  upon  which  the  building  was  to  be 
erected  was  not  purchased  by  the  defendants  until  27th 
April,  1843. 

Upon  intimation  from  the  Court  that  the  plaintiff  could 
not  maintain  his  action,  he  submitted  to  a  nonsuit  and 
appealed. 

Avery^  Guion  and  Alexander^  for  the  plaintiff. 
Osborne  and  Wilson  ^  for  the  defendants. 

Nasu,  J,  The  action  is  in  debt,  and  the  plaintiff  elaim» 
the  money  to  be  paid  for  building  the  Court  House.  Two 
objections  are  urged  against  his  right  of  recovery  ;  one 
that  the  defendants  are  not  personally  liable,  and  th» 
other  that  the  plaintiff  did  not  perform  his  contract  by 
building  the  house  within  the  time,  and  according  to  the 
terms  specified.    Both  objections  are  fatal. 

The  plaintiff  sues  upon  the  sealed  instrument,  and  in 
his  declaration  must  set  forth  the  terms  of  it,  or  its  legal 
effect,  and  in  general  practice  it  is  usual  to  set  forth  the 
words  of  the  contract.  1st  Ch.  on  PL  299,  302.  In  the 
contract  in  this  case,  the  plaintiff  was  bound  to  finish  the 
Court  House  by  the  1st  of  January,  1844,  at  which  time 
also,  the  money  was  to  be  paid,  if  the  work  was  done. 
The  defendants  agree  that  upon  the  execution  of  said 
contract,  fully  and  according  to  the  terms  thereof,  the 
specifications,  d^c,  by  the  first  of  January  1844  then  and 
in  that  case  to  pay  &c.  It  is  admited  that  the  Court 
House  was  not  erected,  according  to  the  specification. 
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nor  within  the  time  prsecribed.  There  was  then  a  fatal 
variance,  between  the  allegation  and  the  proof.  The 
latter  did  noc  support  the  former.  The  plaintiff  however 
•ays  that  the  variations  were  all  made  by  the  directions 
of  the  defendant  and  that  the  house  was  not  finished 
within  the  time,  because  the  defendants  did  not  far-* 
nish  the  ground  until  the  27th  of  April  1843,  and  that 
the  Court  House  was  received  and  used  by  the  court. 
There  is  no  doubt,  that  the  plaintiff  is  entitled  to  receive 
the  value  of  his  work,  and  labor  done,  and  materials 
found  by  him,  but  not  in  this  action,  which  is  brought  on 
the  covenant  to  pay.  He  cannot  declare  on  one  contract 
and  recover  on  a  different  one.  The  defendants  express* 
ly  affree  that  the  money  shall  be  paid  upon  the  execu- 
tion of  the  work«  at  the  time  specified,  and  according  to 
the  specifications.  The  covenant  to  pay  the  money  is  de- 
pendant upon  the  execution  of  the  work  according  to  the 
agreement  The  plaintiff  then  cannot  recover  in  this  ac« 
tion  without  an  averment  of  performance.  Clayton  v. 
Blake A^\i  Ire.  497  Glassbrook  v.  Woodrow,  8th  Term  R.  36d. 
The  other  objection  is  equally  fatal  to  the  plaintiff's  re* 
•every.  The  defendants  in  entering  into  this  contract 
were  acting  as  public  agents,  agents  or  commissioners  of 
the  county  of  Mecklenburg.  They  are  therefore  not  per- 
sonally bound,  not  because  public  agents  cannot  make 
themselves,  by  their  contracts  for  their  principals,  per- 
sonally responsible,  but  because  in  this  instance,  they 
have  not.  The  doctrine  on  this  subject  was  very  elabo- 
rately and  ably  argued  before  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Hodgson  v.  Dexter,  I  Cranch 
345.  The  defendant  was,  at  the  time  of  making  the  con* 
tract,  upon  which  the  action  was  brought.  Secretary  of 
war,  and,  as  such,  leased  from  the  plaintiff  certain  build- 
ings in  the  City  of  Washington,  for  the  use  of  the  public 
and  covenanted,  for  him  and  his  successors  'Ho  keep  in 
good  and  sufficient  repair,**  &e.  This  covenant  was 
•igned  and  sealed  "Samuel  Dexter,**  without  any  addition 
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whatever.  The  premises  were  burnt  down  during  the 
lease,  and  the  action  was  to  recover  damages,  under 
the  covenant  to  repair.  Chief  Justice  Marshall,  in  deliv* 
ering  the  opinion  of  the  court  says,  **  It  is  too  clear  to  h% 
controverted,  that  when  a  public  agent  acts  in  the  line 
of  his  duty,  and  by  legal  authority,  his  contracts  made  on 
account  of  the  government,  are  public  and  not  per- 
sonal," and  the  reasons  given  for  the  judgement  in  that 
case  apply  with  entire  propriety  to  this.  The  plaintiff's 
counsel,  there  as  here,  admitted  the  general  doctrine,  bat 
denied  its  application  to  that  case,  alleging  that  the 
defendant  had  made  himself  personally  liable.  In  an* 
swering  that  argument,  the  court  admitted  the  terms 
of  the  instrument  In  this  case,  as  in  that,  it  is  admitted 
the  building  was  for  the  use  of  the  public  and  that  the 
defendants  had  a  right  to  make  it,  and  in  every  part  of 
the  deed  they  show,  for  whose  use,  and  under  whose  an* 
thority  they  were  acting.  In  the  binding  part  of  the 
covenant  the  language  is  certainly  explicit  ''and  the 
said  Stephen  Fox  &c  acting  for  and  in  behalf  of  the 
county  of  Mecklenburg,  6lq.^  In  a  subsequent  part 
they  say,  it  is  further  understood  and  agreed  that  the 
commissioners  &c.  Whenever  then  in  the  course  of  the 
instrument,  they  are  obliged  to  mention  their  own  names^ 
they  state  themselves  to  be  commissioners,  and  acting 
for  the  county  of  Mecklenbarg,  and  where  they  execute 
it,  they  execute  it  as  commissioners.  There  is  no  allega* 
tion  nor  is  there  any  reason  to  believe,  that  the  plaintiff 
preferred  the  private  responsibility  of  the  defendants,  to 
that  of  the  county.  It  is  farther  alleged  by  the  plaintiff's 
counsel,  why  the  case  ef  Dexter  deos  not  apply  to  this, 
that  it  was  the  case  of  a  known  agent  of  the  govern* 
ment,  and  the  defendants  here  were  the  agents,  not  of 
the  government,  but  of  the  county.  This  objection  is 
/mswered  in  the  case  Hite  and  Goodman^  I  Dev.  and 
Bat.  Eq.  364.  In  that  case  the  defendant,  with  other 
magistrates  of  Gates  county,  had  offered  in  behalf  of  the 
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ooanty,  a  large  reward  for  the  apprehension  of  certain 
ranaway  slaves.  The  plaintiffs  had  captured  some  of 
the  slaves  and  sued  in  Eqaity  in  consequence  of  the  ob- 
stacle to  a  recovery  at  law,  stated  in  the  bill.  His  Honor 
Judge  Gaston,  in  giving  the  opinion  of  the  court,  recognizes 
no  distinction  between  an  agent  for  the  governmfnt,  and 
any  other  public  agents,  but  considering  the  defendants 
as  public  agents  extends  to  them  the  protection  of  law,  as 
•uch.  He  says  ^  we  consider  it  settled  law  that  an  ac* 
tioQ  will  not  lie  against  a  public  agent  for  any  contract 
entered  into  by  him  in  his  public  character,  unless  he  un« 
dertake,  explicitly,  to  be  personally  responsible."  Among 
the  cases  cited  by  bim  is  that  of  Dexter.  We  consider 
this  case  decisive  of  the  one  before  us.  The  defendants 
were  the  agents  of  the  county  of  Mecklenburg  in  making 
the  contract,  so  style  themselves  in  the  contract  in  every 
instance,  in  which  they  refer  to  their  action,  and  so  seal 
and  deliver  the  covenant. 

We  see  no  error  in  the  opinion  of  the  presiding  Judge* 
It  is  therefore  affirmed. 

Pia  CviiAM,  Judgment  affirmed. 
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Is  aa  action  for  a  ilaTe,  where  a  child  cUiros  on  the  grovnd  that  tha  dava 
waf  pnt  in  bis  possession  by  his  parent,  and  that  the  parent  afUrwardsdied 
intestate  wilhont  resumingr  the  poesession,  evidence  of  the  deelarationa  of 
the  parent  made  after  the  poseenlon  was  transferred  and  not  in  the  pia* 
aenee  of  the  child,  that  he  had  lent  and  not  given  the  slaye,  is  snadmnsibla, 

Cases  of  Ifoore  7.  Gwyn,  4  Ire.  275,  and  SttUling^  v.  StaUiagM,  I  Dar.  £q* 
298«  oited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Iredell 
County,  at  the  Fall  Term,  1817,  his  Honor  Judge  Peaa* 
C02V  presiding. 

The  action  is  detinue  for  two  slaves,  and,  on  the  general 
issue  pleaded,  the  evidence  at  the  trial  was,  that  the  de- 
fendant married  a  daughter  of  one  Allison,  the  plaintiflT'i 
intestate,  and  that  upon  the  marriage,  Allison  sent  home 
-with  the  defendant's  wife  the  two  negroes,  and  that  thej 
remained  in  the  defendant's  possession  until  the  death  of 
AJlisoq,  which  happened  about  twenty  years  afterwards. 
Upon  this  evidence  the  defendant  insisted,  that  the 
slaves  were  to  be  considered  as  having  been  given  as 
an  advancement  from  his  father  in  law  to  him,  and  of 
that  opinion  was  the  court.  To  repel  that  inference, 
the  plaintiff  alleged,  that  the  negroes  were  not  given, 
but  were  expressly  lent  to  the  defendant,  when  they 
were  put  into  his  possession  ;  and  in  support  of  that  po- 
sition the  plaintiff  offered  to  prove  by  a  witness,  that, 
some  short  time  after  the  negroes  went  into  the  defen- 
dant's possession.  Allison  told  the  witnesses  (neither  the 
defendant,  nor  his  wife  being  prc^^cnt,)  that  he  had 
lent  the  negroes  to  the  def'endant  and  bad  not  given  them 
to  him.  But  upon  objection  by  the  defendant  the  court 
rejected  the  evidence.  The  defendant  obtained  a  ver- 
dict and  judgment,  and  the  plaintiff  appealed. 
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Clarke,  for  the  plaintiff. 

Osborne  and  Guion,  for  the  defendant. 

RuFFiK,  C.  J.  We  think  the  act  of  1806  does  not  alte^ 
the  rale  of  evidence  before  applicable  to  snch  cases ;  and 
therefore,  that  the  evidence  here  was  properly  rejected. 
In  this  very  case  it  has  heretofore  been  decided*  that  parol 
gifts  are  alone  within  the  purview  of  the  proviso  to  the 
act  of  1808-5  Ired.  78.  Therefore  it  was  competent  for 
the  plaintiff  to  prove  that  the  negroes  were  lent  and  not 
given.  The  qaestion  is,  by  what  sort  of  evidence  may 
the  plaintiff  establish  the  fact,  that  the  defendant  receiv- 
ed them  on  those  terms  7  Evidence  to  the  fact  of  the 
loan  at  the  time  the  negroes  were  delivered,  or  tha 
declarations  of  the  defendant  at  any  time,  or  those 
of  the  parent,  immediately,  or  a  week  or  two  proceeding 
the  transfer  of  the  possession,  of  the  intention  to  lend  tho 
negroes,  Moore  v.  Gwyn,  4  Ired.  275,  are  competent  and 
relevant  to  that  point.  But  it  seems  us,  that  it  would 
be  against  principle  and  dangerous  to  admit  the  declara* 
tions  of  the  parent  made  after  he  had  parted  with  tha 
possession,  and  in  the  absence  of  the  child  and  never 
communicated  to  the  child,  as  evidence  of  the  fact  of 
the  loan,  contrary  to  the  rational  and  legal  presumption 
of  a  gift.  For,  at  common  law,  a  gift  of  a  slave  was  ia» 
ferred,  if  the  father  put  it  into  the  possession  of  the  child 
upon  coming  of  age  or  marrying,  unless  upon  distinct 
proof  to  the  contrary.  As  a  gift  was  presumed^  the 
parent  could  not  recover  the  slave  in  an  action  against 
the  child.  It  follows,  that  he  could  not  give  himself  or 
his  executor  an  action  by  a  declaration,  not  assented  to 
by  the  child,  that  he  never  had  given,  but  had  only  lent,- 
the  negro.  But  it  is  very  ingeniously  put  by  the  couas#l 
for  the  plaintiff,  that  under  the  act  of  1806,  the  noost  pof« 
Uive  parol  gift  is  but  a  bailment  at  the  will  of  the  paroot 
and  amy  bo  terminated  at  his  pleasure,  during  liie,  by 
FeMvering  the  possession,  or  at  bis  death,  by  leaving  a 
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will ;  and  therefore  that,  after  delivering  the  possession 
to  the  child,  the  parent  has  a  continuing  interest,  on 
which  his  declaration  may  operate  and  ought  to  operate, 
since  he  could  have  no  motive  to  make  an  untrue  one. 
The  distinction  would  be  a  sound  one,  if  there  were  any 
thing  in  the  statute,  which  allowed  the  parent  to  termU 
nate  his  parol  gift  by  declaration  or  by  any  thing  short 
of  changing  the  possession  or  disposing  of  the  slave  by  a 
sale  or  conveyance  to  some  one  else,  or  by  a  bequest ;  fori 
before  the  act,  the  subsequent  declaration  of  the  parent 
was  excluded,  because  the  presumptive  gift  was  a  total 
alienation  and  conclusive  upon  him  ;  and  it  is  not  so  to 
every  purpose  since  the  act,  but  the  parent  may  treat 
the  gift  as  null  in  either  of  the  ways  mentioned,  that  is 
by  an  express  bailment  or  by  taking  or  disposing  of  the 
slave.  His  creditors  may  also,  no  doubt,  treat  the  slaves 
as  the  parent's.  But  we  do  not  think,  it  was  the  intention 
of  the  act,  that  the  right  of  the  child  should  be  defeated 
in  any  other  way.  For,  if  there  be  an  express  gifl  to 
the  child,  or  one  implied  from  the  delivery  without  any 
thing  being  said,  then  the  act  makes  it  a  gift  from 
the  beginning,  as  it  was  before  the  act,  provided  only 
the  possession  continues  with  the  child  until  the  death 
of  the  parent,  intestate.  To  use  the  language  of 
Judge  Henderson,  the  legislature  not  only  withdrew 
the  case  within  the  proviso  from  the  operation  of 
the  act,  but  validated  and  made  it  a  good  gift.  Stat- 
lings  v.  Stallings,  1  Dev.  Equity,  5198.  It  is  the  same 
as  if  the  act  had  never  passed ;  and  the  gifts  are  made 
effectual  from  the  time  of  the  first  delivery,  and  vro 
to  be  accounted  for  as  advancements  at  that  time. 
Then,  plainly,  upon  principle,  evidence  of  subsequent 
oral  declaration  of  the  parent  ought  not  to  be  admitted 
to  divest  the  presumptive  title  of  the  child,  at  least,  un- 
less made  to  the  child.  For  the  means,  whereby,  ae^ 
cording  to  the  terms  of  the  statute,  the  parent  may  ter« 
minate  the  inchoate  gift  to  the  child,  are  open  and  solemn 
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acta,  done  either  to  the  child  or  in  sach  manner  as  to  pat 
their  existence  and  purpose  beyond  dispute  and  with* 
out  much  danger  of  fraud  and  perjury  ;  namely,  the  de* 
manding  or  resuming  possession,  or  a  disposition  by  sale 
or  will.  Hence  Judge  Henderson  reasoned,  that  the  cir* 
cnmstances  stated  in  the  proviso  are,  in  the  estimation  of 
the  legislature,  evidence  equal  to  that  of  the  writing  re* 
quired  in  the  first  section  to  make  a  valid  gift,  and  that 
the  mischiefs  intended  to  be  prevented  by  the  first  seo* 
tion,  that  is,  the  setting  up  of  spurious  gifts  by  perjury 
and  misconception  would  not  arise  in  the  case  excepted 
by  the  proviso.  That  is  true,  for  there  can  be  scarcely  a 
possibility  for  falsehood  or  mistake  to  go  undetected,  in 
setting  up  a  parol  gift  under  the  circumstances  mentioned 
in  the  proviso,  as  the  possession  is  in  its  nature  notorious, 
the  presumption  of  a  gift  from  it  natural,  and  that  pre* 
sumption  fortified,  so  as  to  become  almost  an  absolute 
certainty,  by  the  failure  of  the  parent  to  make  any  other 
disposition  during  his  life.  But  while  fraud  ormisappre* 
hensions  are  thus  avoided  in  setting  up  gifts  to  childreOv 
a  wide  door  will  be  opened  to  attempts  to  defeat  even 
sach  as  are  within  the  words  and  meaning  of  the  provisop 
by  setting  up  spurious  loans  upon  the  testimony  of  false 
or  mistaken  witnesses  as  to  the  secret  declarations  of  the 
parent.  The  reception  of  such  evidence  would  indirectly 
introduce  many  of  the  mischiefs  the  statute  W2is  intended 
to  prevent.  There  is  a  plain  difierence  between  such 
private  declarations,  almost  to  be  called  mental  reserva* 
tions,  and  those  made  distinctly  to  the  child,  or  the  ac- 
knowledgements of  the  child.  For  the  child,  although  he 
knows  the  parent  may  revoke  his  gift,  or  that  the  creditors 
may  repeal  it,  expects  on  just  grounds,  that  such  will  not 
be  the  case,  and  therefore  he  is  willing  to  accept  the 
slaves  and  be  at  the  expense,  perhaps,  of  rearing  a  fami* 
ly  from  them  with  the  view  to  the  ultimate  completion 
of  his  title  as  from  the  beginning,  either  by  the  intestacy 
of  the  parent  or  by  a  donation  in  his  will.    But  it  might 
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be  far  otherwiBe*  if  the  child  were  informed  by  the  parent, 
that  he  had  not  given  and  did  not  intend  to  make  a  gifty 
bnt  only  a  loan  ;  for,  then,  he  might  be  altogether  an- 
willing  to  retain  the  slaves  and  rear  others  for  other 
members  of  the  family.  It  would  be  an  act  of  plain  ini« 
position  practised  on  the  child  by  a  parent,  who  would 
thus  deal  with  him  ;  bat  it  would,  probably,  oftener  be  an 
act  of  injustice  to  the  child  and  to  the  memory  of  the  de< 
ceased  parent,  in  his  representatives'  setting  up,  by  false 
evidence  of  the  dead  man's  declarations  in  secret,  the 
pretence  of  a  loan,  where  the  parent  had  intended  a  gift, 
as  proved  by  the  enjoyment,  which  he  allowed  the  child  to 
have  (as  here}  for  twenty  years  under  the  expectation  and 
belief,  that  he  was  to  have  the  absolute  property,  and  with* 
out  any  intimation  to  the  child  of  the  contrary  in  the  pa* 
rent's  life  time  or  at  his  death.  Hence,  the  conclusion 
before  stated  seems  to  us  to  be  the  proper  one  ;  that,  as, 
by  the  proviso  of  the  act,  the  case  of  a  parol  gift  is  taken 
out  of  the  enacting  clause,  when  the  possession  of  the 
slave  accompanies  the  gift,  and  the  parent  dies  intestatCv 
so  as  to  make  the  gift  good  in  itself,  and  from  the  time 
of  the  possession  acquired,  as  it  was  before  the  act  passed, 
so  no  posterior  declarations  merely  by  the  parent  of  a  loan 
can  be  received  now  to  defeat  the  operation  of  the  proviso, 
by  setting  up  a^  loan  instead  of  a  gift,  more  than  they 
could  before  the  at$t  of  1806.  Therefore  the  judgment 
mnst  be  affirmed! . 

.  Pbe  CtmiAM.  Judgment  affirmed. 
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It  \m  iscambent  on  a  party  exeapting,  when  the  error  alleged  eoniieta  in  re« 
jectiog  e? ideuce,  to  show  distinctly  in  it,  what  the  eTidenee  wae,  in  order 
that  its  relevancy  may  appear,  and  that  it  may  be  eeen,  that  a  prejndio« 
bae  arieen  to  him  from  the  rejection. 

In  like  manner,  when  the  alleged  error  conaieta  in  admitting  eyidenoe,  tha 
eieeption  most  aet  forth  the  eyidence  aetnally  giyen,  aa  it  ia  the  only  meant 
whereby  the  Court  can  aacertaio,  whether  or  not  the  admiaaion  did,  off 
might  haye  done,  the  party  a  harm. 

Appeal  from  the  Superior  Court  of  Law  of  Rutherford 
County,  at  the  Fall  Term,  1847»  his  Honor  Judge  Ssttlb 
presiding. 

The  action  is  debt  on  a  bond  for  9704  40,  given  by 
the  defendants  to  the  plaintiff,  dated  July  12th  1843  and 
payable  twelve  months  after  date,  with  the  interest  from 
date.    Plea  usury. 

On  the  trial  the  defendants  gave  evidence,  that  one 
Anderson  Staton,  was  indebted  to  the  plamtiSjmon  se?« 
eral  justice's  judgements,  on  wliicli  exjj^M^^^^ 
the  hands  of  one  Morris,  a  constable  ii 
ty ;  and  that  it  was  agreed  between^ 
plaintiff,  that  Morris  and  a  son  of  th@ 
to  South  Carolina  and  bring  thence  j 
slave  and  a  waggon  and  team,  which 
and  that  when  brought  into  this  Stnii 
seize  them  under  the  executions  and  bold  theHT^tose-' 
cure  the  said  debts  until  the  said  Staton  would  give  oth« 
er  security,''  and  that,  accordingly,  the  plaintiff  employ- 
ed  Morris  and  his  son  for  that  purpose  and  paid  Morris 
•  10  for  his  services  and  also  paid  the  expenses  of  the 
trip  The  defendants  gave  further  evidence,  that  after* 
wards  it  was  agreed  by  and  between  Staton  and  tho 
plaintiff  and  the  present  defendants,  that,  in  consideration 
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that  the  said  Staton  woald  ezeente  a  bond  to  the  defen- 
dants for  the  same  amount  and  secare  the  same  by  a 
mortgage  on  certain  property,  they,  the  defendants, 
would  give  their  bond  to  the  plaintiff  for  the  debt  which 
Staton  owed  him  upon  the  judgments  and  the  plaintiff 
would  accept  the  same  and  discharge  Staton  therefrom: 
all  which  was  accordingly  then  done,  that  is  to  say,  on 
the  12th  day  of  July  1843 ;  and  the  bond  now  sued  on  is 
that,  which  was  so  given  by  the  defendants  to  the  plain* 
tiff,  and  was  made  for  the  sum  due  to  the  plaintiff 
fbr  the  principal  money  and  lawful  interest  thereon 
mentioned  in  the  judgments,  and  did  not  include  the 
costs.  The  defendants  further  gave  evidence,  that  on 
the  nth  day  of  July  1843,  Staton  gave  the  plaintiff  a 
note  for  820,  and  the  defendants  oiTered  the  said  Staton 
as  a  witness  to  prove  that  the  same  was  corruptly  ae« 
cepted  by  the  plaintiff  as  usurious  interest  for  the  for- 
bearance of  the  day  of  payment.  But  he  was  objected 
to  on  the  part  of  the  plaintiff,  on  the  ground  that  he  was 
interested  in  the  event  of  the  suit,  and  was  rejected  by 
the  court.  The  said  Staton  thereupon  executed  to  the 
defendants  a  release  of  all  rights  and  every  equity  then 
existing  in  or  that  might  arise  to  him  from  tlie  determi- 
nation  or  result  of  this  suit ;  but  the  court,  nevertheless 
rejected  him  again.  The  plaintiff  then  offered  in  evi- 
dence the  declaration  of  the  said  Staton,  made  both  be« 
fore  and  after  the  execution  of  the  bond  declared  on  **  to 
show  the  consideration  of  the  same  note  for  ao."*  They 
were  objected  to  by  the  defendants,  but  received  by  the 
court.  The  plaintiff  had  a  verdict  and  judgment,  and 
the  defendants  appealed. 

Gailher,  fop  the  plaintiff. 
Ba^er,  for  the  defendants. 

Rumir,  C.  J.  If  the  opinions  given  on  the  trial  were 
erroneous,  yet  as  the  case  is  stated  in  the  bill  of  exeep* 
tions,  it  is  not  in  the  power  of  the  court  to  assist  the  de« 


AUGUST  TERM,  1848.  438 

WbitiMdMO.  Twitty.  "~ 

fandants,  and  it  is  therefore  unnece88i>ry  and  improper 
to  decide  the  qaestioti  of  evidence.    From  the  nature  of 
a  bill  of  exceptions^  as  has  been  frequently  declared  by 
this  oourt,  it  is  incumbent  on  the  party  excepting,  when 
the  error  alleged  consists  in  rejecting  evidence,  to  shew 
distinctly  in  it,    what  the  evidence  wa^,  in  order  that 
its  relevancy  may  appear,  and  that  it  may  be  seen,  that 
a  prejudice  has  arisen  to  him  from  the  rejection.    In  like 
manner,  when  the  alleged  error  consists  in  admitting  ev< 
dence,  the  exception   mast  set  forth  the  evidence  actu- 
ally given,  as  it  is  the  only  means  whereby  tlie  court  can 
ascertain  whether  or  not  the  admission  did,  or  might 
have  done,  the  party  a  harm.    For  verdicts  and  jadg« 
ments  are  presumed  to  be  right  and  according  to  law 
and  jastice,  until  the  contrary  be  shewn  ;  and  the  bill  of 
exceptions  is  required  to  state  all  the  facts  necessary  to 
show  the  error  clearly,  since  the  party  excepting  is  pre* 
aomed  to  state  the  case  as  strongly  against  the  other  par> 
ty  and  for  himself,  as  he  can.  consistently  with  the  truth. 
It  would  be  unsafe  for  a  court  of  error  to  proceed  upon 
any  other  principle ;  for  it  is  improper  and,  indeed,  im* 
possible  in  practice  to  set  forth  in  every  bill  of  excep* 
tions  the  whole  case  made  at  the  trial,  or  to  do  more 
than  to  raise  the  points  made  at  the  trial,  on  which  the 
decisions  are  complained  of.    But  it  is  indispensablo  to 
state  the  facts,  on  which  those  points  arose,  since,  other* 
wise,  it  will  not  appear,  that  the  decisions  were  practi- 
cally injurious,  and  for  such  errors  only  can  judgments 
be  reversed,  and  not    for  any   upon  merely  abstraot 
questions,  not  legally  affecting    the  rights  in  oontro* 
▼ersy.     In  the    present  case,  one  of   the   errors   as* 
signed  is  in  rejecting  a  witness,  who  was  to  prove 
that  a  certain  note  for  $20  was  given  by  Staton  to  the 
plaintiff  on  the  11th  of  July,  1848,  for  usurious  interest 
''for  the  forbearaaee  of  the  day  of  payment  ;'*  butit  is  not 
stated  what  debt  was  forebome  nor  for  what  period*  so 
as  to  connect  it  with  the  bond  sued  on  in  snob  a  manner 
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BB  to  render  it  Toid  under  the  statute.  It  is  left  to  in- 
ference merely,  that  the  witness  would  have  proved,  that 
the  plaintiff  required  or  accepted  that  note  as  the  con* 
Bideration  of  his  agreement  to  take  the  defendants  for  his 
debtors  instead  of  the  plaintiff,  and  to  defer  the  payment 
a  year  in  order  to  induce  them  to  give  their  bond  for  the 
debt  with  interest  If  that  were  the  truth  of  the  case,  it 
would  raise  the  question,  whether  the  defendants,  who  are 
not  alleged  to  have  been  parties  to,  or  cognizant  of,  that 
part  of  the  agreement,  could  avail  themselves  of  the 
statute  so  as  to  avoid  their  bond  subsequently  given  to 
the  plaintifflor  the  sum  really  due  to  him,  and  for  a  sum 
truly  owing  from  the  defendants  to  Staton,  the  plaintiff's 
original  debtor.  Upon  it,  perhaps,  it  might  be  necessary 
to  hold,  affirmatively,  in  order  to  prevent  evasions  of  this 
beneficial  statute;  but  we  do  not  propose  to  give  an 
opinion  on  it  at  present,  nor  have  we,  indeed,  considered 
it,  as  it  is  not  necessary  to  the  decision  we  have  to  make. 
For,  clearly,  in  order  to  affect  their  bond  with  usury,  the 
defendants  must  at  least  establish,  that  the  agreement, 
on  which  the  note  for  820  was  given  as  the  illegal 
premium  for  forbearance,  had  reference  to  the  bond  they 
were  to  give.  That  they  have  not  done ;  nor  would 
have  done,  if  the  witness  had  been  admitted  and  had 
sworn  to  what  the  exception  says  he  was  offered  to  prove, 
and  It  cannot  be  supposed  he  would  have  proved  more. 
For  it  is  not  competent  for  this  Court,  without  any  direct 
allegation  of  the  party  to  that  purpose  on  the  trial,  to  in- 
fer that,  besides  proving  'that  the  note  was  given  for  the 
forbearance  of  the  day  of  payment"  of  some  debt,  the 
witness  would  also  have  proved,  that  the  forbearance 
purchased  was  prospectively  of  this  debt,  by  giving  twelve 
months  time  to  the  defendants  on  their  bonds.  Such  an 
inference  the  Court  could  not,  perhaps,  draw  in  any  case, 
but  certainly,  not  in  this.  For  here  the  note  for  820,  and 
the  bond  of  the  defendants  were  given,  not  only  by  dif- 
ferent persons,  but  on  different  days ;  and,  secondly,  there 
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wer«  two  distinct  agreements  for  forbearance,  established 
upon  the  defendants'  evidence  :  the  one,  on  the  judgments 
and  executions,  under  which  the  property  was  to  be  seized 
and  held  in  this  State,  until  the  debtor  could  give  other 
security  in  a  reasonable  time  ;  and  the  other,  on  the  bond 
of  the  defendants  afterwards  given  at  twelve  months* 
For  which  of  those  forbearances  the  note  was  given,  it  is 
impossible  to  tell,  as  there  is  nothing  te  distinguish ;  and 
therefore  it  must,  or,  at  least,  may  be  taken  to  have  been 
the  former.  Ifso,  then»  according  to  many  authoritieSf 
we  think  the  plaintiff  is  entitled  to  recover.  Fer  it  is 
settled,  that  to  avoid  a  security  as  usurious,  it  must  be 
shown  to  have  been  originally  so;  as  if  a  bond  be  given 
for  the  sum  lent  and  afterwards  there  be  an  agreemeni 
for  illegal  interest,  the  first  bond  continues  good  and  may 
be  recovered  on,  though  the  agreement  for  the  excessive 
interest  is  void,  or  the  lender  may  incur  the  penalty,  if  he 
receive  the  usurious  interest  Then,  in  this  case  the 
plaintiff  was  legally  entitled  to  enforce  his  judgmentsYor 
every  cent  appearing  to  be  due  on  them,  as  they  were 
only  for  the  principal,  and  lawful  interest  and  costs  ac- 
tually owing  to  him ;  and  consequently,  a  new  security, 
taken  only  for  the  sums  thus  lawfully  due  on  the  jodg* 
ments,  could  not  be  infected  with  usury  any  more  than 
the  judgments  themselves,  unless  at  all  events,  there  was 
an  agreement  for  an  usurious  premium  for  forbearance 
on  the  neiW  security,  and  not  merely  a  prior  payment  or 
security  of  such  a  premium  for  past  forbearance  on  the 
prior  valid  security.  As  there  was  no  usury  in  the  judg- 
ments,  there  can  be  none  in  a  bond  given  for  them  and 
nothing  more.  Therefore,  the  evidence  rejected  oonld 
not  have  maintained  the  issue  on  the  part  of  the  defen- 
dants, and  its  exclusion  deprived  them  of  no  advantage,* 
and  furnishes  no  reason  for  ordering  another  trial. 

For  similar  reasons  the  admission  of  Staton's  declara- 
tipns,  however  incompetent,  furnished  no  ground  of  re- 
versal, because  it  does  not  appear,  what  bis  declarations 
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werot  and  that  they  ooald  have  had  any  effect  on  the 
jury.  It  is  stated*  that  they  were  declarations  ^to  shew 
the  consideration  of  the  note  for  V20 ,"  but  the  exception 
does  not  set  forth  what  was  the  consideration  thos  de« 
olared.  It  is  impossible  to  eonjectare  even*  what  it  was 
said  to  have  been.  It  may  be*  that  it  was  proved,  that 
Staton  declared  it  was  given  for  the  forbearance  to  the 
defendants.  It  was  incambent  on  the  defendants  to  have 
set  out  the  substance  of  the  alleged  declarations  them- 
•elves,  as,  without  knowing  what  they  were,  the  Court 
cannot  ondertake  to  say,  that  they  did  or  might  mislead 
the  jury. 

Therefore,  no  error  to  the  prejudice  of  the  appellants 
being  perceived  in  the  judgment,  it  mnst  be  affirmed 

Pes  Curiam.  Judgment  affirmed. 


E.  CAMTRELL  ««.  C.  C.  PINKNEY. 

WImt*  ft  ptiiM  nMm  ia  aaolher  SltU  dirinf  th*  grtftttr  ptit  of  tkft 
jMr,  b«t  b«ft  doBidt  a  tbif8tat«  ia  which  htabo  nMntht—m 
ibar  monthi  of  the  year,  daring  whieh  he  keopa  tHwm  ban,  h«  ii  Hoblft 
daring  tba  tima  ha  reaidea  in  thia  State,  to  the  ivqoiaition  of  the  ortraeer  of 
the  rood  for  the  aenrieea  of  thoae  handa,  being  of  the  deacriptioa  of  haada 
bomd  hf  the  general  lawa  of  thla  SUte  to  work  on  the  rood. 

Bmpeiaoae^  merely  ptaringthioagh  the  Bute, or  TMling  Hfer  porpeaai 
of  profit  orpleaaore,  and  remaining,  for  4^ya,  weeka,  or  otob  moathe 
withoat  baring  any  fixed  home,  are  not  penona,  whom  the  ovoEMor  of 
tiM  roadi  are  anthorixed  to  aammoa,  aa  being  within  their  diatrieta. 

Ths  etie  of  JTtiiaay  t.  Ang,  6  Irad.  76,  oHed  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Henderson 
County,  at  the  Spring  Term,  1848,  his  Honor,  Judgie 
Battli,  presiding. 
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This  was  an  action  of  debt,  commenced  by  the  plain* 
tiff,  as  OYcraeer  of  a  pnblio  road  in  the  connty  of  Hender^ 
son,  by  a  warrant  before  a  single  justicct  to  recover 
from  the  defendant  the  sum  of  twelve  dollars  for  foar 
days  work  of  three  bands.  A  judgment  was  given 
against  the  defendant  by  the  justice,  from  which  he  ap- 
pealed to  the  Soperior  Court,  where,  at  the  Spring  Term 
1648,  the  following  case  agreed  was  submitted  to  the 
presiding  Judge. 

The  plaintiff  was  duly  appointed  an  overseer  of  a 
public  road  in  Henderson  county,  and  the  defendant 
owned  three  male  slaves,  over  the  age  of  sixteen  and  un* 
der  the  age  of  fifty  years,  who  were  assigned  by  the 
court  of  Pleas  and  Quarter  Sessions  of  said  county  to 
work  said  road  under  the  orders  of  the  plaintiff  The 
defendant  was  duly  notified  to  send  said  slaves  to  work 
on  said  road  for  four  days  each,  which  he  failed  or  neg* 
looted  to  do ;  and,  at  the  time  when  he  was  summoned 
to  send  said  hands  and  for  more  than  thirty  days  beforot 
and  at  the  time  appointed  to  work  on  said  road,  the  de* 
fendant,  with  said  slaves,  was  temporarily  living  in  Hen- 
derson county.  The  defendant  alleged  that  he  was  a 
citizen  of  South  Carolina*  where  he  resides  about  eight 
months  in  each  year,  and  where  he  has  the  principal 
part  of  his  property,  and  claims  and  exercises  the  right 
of  suffrage.  But  he  has  a  place  of  residence  in  Hender- 
son  county,  which  he  annually  visits ;  and  occapies  about 
four  months  in  each  year,  embracing  the  months  of 
June,  July,  August  and  September.  The  slaves,  who 
Mled  to  work  on  said  road,  are  servants,  whom  he 
brings  with  him  on  his  annual  visits  to  his  residence  in 
Henderson  connty,  and  takes  back  on  his  retom  to 
South  Carolina.  The  defendant,  both  before  and  afker 
he  had  been  smnmoned  to  send  his  said  slaves  to  work 
on  the  road  as  aforesaid*  in  passing  a  gate  on  the  Boa- 
oombe  turnpike  road,  refused  to  pay  his  toll,  alleging 
that  he  was  a  citisen  of  Henderson  county,  and  exempted 
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by  the  charter  of  the  Banoombe  turnpike  company  from 
paying  toll.  The  parties  agree  that  if  the  coart  be  of 
opinion  that  the  plaintiff  is  entitled  to  recover  upon 
the  foregoing  facts,  a  judgment  shall  be  entered  against 
the  defendant  for  twelve  dollars,  otherwise  a  jadgment 
of  nonsuit  shall  be  entered.  The  presiding  Judge  was 
of  opinion  that  the  plaintiff  was  entitled  torecover  and 
gave  jadgment  accordingly,  wherenponthe  defendant 
appealed. 

Baxter^  for  the  plaintiflT. 

N.  W.  Woodfin^  for  the  defendant. 

Battle  7.  The  question,  presented  in  the  case  agreed, 
is,  whether  the  defendant,  whose  citizenship  and  princi- 
pal residence  is  in  the  State  of  South  Carolina,  but  who 
lias  a  dwelling  house  in  this  State,  where  he  resides 
with  his  family  four  months  in  each  year,  is  liable  to  be 
called  on  to  send  his  slaves  to  work  the  public  roads  of 
this  State,  during  the  time  of  his  residence  in  it  We 
are  of  opinion  that  he  is,  and  we  think  so,  because  he 
comes  within  the  letter  of  our  '*  act  concerning  the  pob« 
lie  roads,"  I  Rev.  St,  Ch.  104,  and  we  can  perceive  no- 
thing in  its  spirit  to  exempt  him.  The  act  provides,  in 
the  8th  section,  that  the  several  County  Courts  shall 
appoint  overseers  of  the  public  roads  in  each  countyr 
and,  in  the  10th  section,  makes  it  the  duty  of  the  over* 
seers,  thus  appointed,  to  summon  all  white  males  be- 
tween the  ages  of  eighteen  and  forty-five,  and  free  males 
ol  color  and  slaves  between  the  ages  of  sixteen  and  fifty 
years,  within  their  respective  districts,  to  meet  at  such 
times  and  places,  and  with  such  working  tools  as  the 
overseers  shall  prescribe,  for  the  working  and  repairing 
SQQh  roads  as  may  be  necessary.  Each  and  every  per* 
son  so  summoned  is  then  required  to  attend,  under  paia 
of  forfeiting  one  dollar  for  each  day's  neglect,  provided 
he  shall  have  been  notified  three  days  before  the  time 
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^ipointed  for  the  meetingt  and  provided  farther*  that, 
fiir  the  negleot  of  any  slave*  his  master  shall  be  liable  to 
pajf  the  penalty.  The  12th  section  of  the  act  then  do* 
oiarea,  that  no  sach  person,  as  is  above  specified,  shall 
be  exempted  from  working  on  the  public  roads,  except 
saeh  as  is  or  shall  be  exempted  by  the  General  Assembly, 
or  by  the  Coanty  Court,  on  accoant  of  personal  infirmity, 
and  except  also  each  as  shall  send  three  slaves,  or  three 
•oflBcient  hands.  The  provisions  of  the  act  are  very 
broad,  and  will  certainly  embrace  the  slaves  of  the  do* 
fendant,  unless  it  can  be  shown  that  the  Act  was  not  in- 
tended  to  apply  to  them.  This,  the  defendant's  counsel 
has  attempted  to  do,  and  his  main,  if  not  his  sole  argu- 
ment is,  that  the  defendant  is  not  a  citizen  of  this  State* 
that  he  has  only  a  temporary  residence  here,  that  the  Act 
was  intended  to  operate  only  upon  our  citizens,  and  that 
it  requires  express  words  to  extend  it  to  the  citizens  ot 
other  States.  In  support  of  this  argument,  it  is  urged, 
that  the  construction,  insisted  on  for  the  plaintiff,  would 
make  the  act  include  mere  transient  passengers  and 
visiters,  as  well  as  persons  having  a  temporary  resi- 
dence, like  the  defendant  We  admit  that  our  Legtsla- 
tnre  had  in  view  principally  our  own  citizens,  because 
they  compose  a  vast  majority  of  the  persons,  upon  whom 
the  act  could  operate,  and  we  admit  lurther  that  persona 
merely  passing  through  our  State,  or  visiting  it  for  pur- 
poses ot  profit  or  pleasure,  and  remaining  for  days,  weeka 
and  even  months,  without  having  any  fixed  Aome,  here,  ara 
not  persons  whom  the  overseers  of  the  public  roads  are 
authorized  to  summon,  as  being  within  their  distriots. 
Saeh  persons  are  not  fairly  with  in  the  words  of  the  Aot, 
and  are  certainly  not  within  its  meaning.  Having  no 
fixed  place  of  abode  vrithin  any  particular  dlstriot,  and 
staying  for  no  certain  time,  they  could  not  have  been 
aeatemplated  as  persons  to  receive  the  three  days  notice 
required  in  the  act ;  and  having  no  working  tool*,  tbajr 
eoidd  not  iMsonably  be  required  to  attend  withtheok 
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Tbey  are  evidently  then  not  the  persons  intended  by  tlm 
Legislature.  But  the  case  pfthe  defendant  is  very  differ- 
ent. For  foar  months  in  each  year,  one  third  of  his 
whole  time,  he  has  a  fixed  place  of  residence  in  this 
State.  The  time,  daring  which  he  is  to  reside  among 
US  with  his  family  and  his  slaves,  is  ascertained  and 
.well  known.  The  overseer  of  the  road,  in  whose 
district  he  lives,  can  have  no  difficulty  in  learning 
when  and  where  to  summon  his  slaves  so  as  to  secure 
their  attendance  ;  and  they  are  presumed  to  havB  tools 
with  which  they  can  work.  He  is  surely,  then,  within 
the  very  words  of  the  Act,  and  why  should  he  be  exempted 
from  its  operation.  The  duty  is  only  required  to  be  per- 
formed during  his  residence  in  the  State,  and  for  that 
period,  he  is  or  may  be  in  the  constant  use  of  our  roads, 
and  under  the  protection  of  our  laws.  We  think,  there- 
f  jre,  that  he  cannot  be  regarded  as  a  mere  transient  pas« 
conger  or  temporary  visiter.  He  certainly  did  not  so  re- 
gard himself,  when  he  claimed  an  exemption  from  paying 
tolls  to  the  Buncombe  Turnpike  Company,  as  being  a 
citizen  of  Henderson  County,  which  he  could  have  justly 
claimed  only  by  being  such.  But  it  is  proper  to  say  that 
we  do  not  rely  upon  that  fact,  and  we  refer  to  it,  only  to 
•how  the  light,  in  which  such  residents  are  generally  re« 
.garded,  the  light  in  which  they  regard  themselves,  not  as 
citizens  for  political  purposes,  but  as  citizens,  while 
they  reside  among  us,  for  many,  if  not,  for  all  other 
pirposes. 

We  have  been  unable  to  find  any  direct  authority  upon 
this  question,  but  we  think  that  the  case  of  Kintey  v.  Ku^^ 
6  Iro.  Rep.  76,  has  some  analogy  to  it.  It  was  there  held, 
that  a  witness,  who  is  summoned  in  this  State,  while 
oasually  here,  but  whose  residence  is  in  another  State« 
eannot  be  amerced  for  non  attendance,  if  he  has  retarned 
home  and  is  not  in  the  State,  when  he  is  called  out  on  his 
aubposna.  But  the  Court  say  expressly,  that  if  the  witoesi 
bo  in  the  State  when  be  is  called,  «<he  is  subject  to  the 
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same  rules  as  the  citizens  of  the  State ;  in  such  a  case  he 
receives  the  protection  of  our  laws,  and  it  will  be  his  du- 
^y  to  obey  the  mandates  of  our  process.**  Now  the  act 
declaring  the  manner,  in  which  witnesses  shall  be  sum- 
moned, and  enforcing  their  attendance,  &c.,  shows  clearly 
in  all  its  provisions,  that  it  was  intended  to  operate  main« 
]y  upon  our  own  citizens.  1  Rev.  St,  Ch.  31,  sections  from 
64  to  75  inclusive.  Yet  we  see  that  it  has  been  construed 
to  extend  to  the  citizens  of  other  States,  during  the  time 
of  even  a  temporary  visit  to  this  State.  It  is  manifestt 
that  the  case  before  us  is  much  stronger,  so  far  as  resi- 
dence is  concerned.  We  are  therefore  of  opinion,  upon  a 
consideration  of  the  whole  case,  that  nothing  has  been 
shown  on  the  part  of  thf  defendant  to  exonerate  him  from 
the  penalty,  incurred  by  failing  to  send  his  slaves  to  work 
on  the  public  road,  under  the  circumstances  stated  in  tho 
case  agreed. 
The  judgment  must  therefore  be  affirmed. 

Pea  CtjiktAM.  Judgment  affirmed^ 


MARTHA  NEV7ELL  v$.  WILLIAM  B.  MARC& 

Where  money  hai  been  peld,  when  it  was  not  dae,  under  a  mistake  of  fioti, 

U  may  be  reeoyered ;  otherwise,  if  paid  under  a  mistake  of  law. 
Tha  ease  of  Pool  w.  AUen,7  Ired.  1^,  cited  and  approfed. 


Appeal  from  the  Superior  Court  of  Law  of  Davie 
County,  at  the  Fall  Term,  1847,  his  Honoi  Judge 
Pbamoh,  presiding. 
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This  WAS  an  aotlon  of  assumpsit  for  money  had  aad 
received — plea  non  assumpsit. 

On  the  trial  it  appeared,  that  the  plantiffhad  obtained  a 
judgment  in  the  County  Court  of  Davie  against  one  Sam- 
uel Newell  for  tSOld  10-100,  with  interests  and  costs,  an<l 
that  an  execution  of  fieri  facias  was  issued  thereon  re- 
turnable to  August  Term  1812,  which  was  placed  in  the 
defendant's  hands,  as  sheriflT,  and  was  by  him  levied  on 
a  house  and  lot.  belonging  to  the  defendant  in  the  exe« 
cutton,  but  he  did  not  sell  it  on  account  of  an  order  to 
that  eflfect  from  the  plaintiflT.  Several  writs  of  venditioni 
exponas  were  then  issued  from  time  to  time  until  No- 
vember  Term  1848,  and  were  placed  in  the  defendant's 
hands,  but  the  execution  of  them  was  suspended  by  or- 
der of  the  plaintiff.  From  November  Term  1843,  an* 
other  writ  of ^  fa.  was  taken  out,  and  placed  also  in  the 
defendant's  hands  but  likewise  suspended  by  the  plain* 
tiff's  order,  and  no  other  execution  was  ever  issued  on 
the  judgment.  In  December  1845,  the  defendant,  who 
was  still  sheriff,  called  upon  the  plaintiff's  agent  for  the 
costs  including  his  commissions,  and  exhibited  a  state- 
ment in  writing,  in  which  commisions  were  charged 
upon  the  sum  of  82449  08-100,  that  being  the  amount  of 
the  principal  debt  with  the  interest  and  costs  thereon;  the 
commissions  amounting  to  S61  97-100.  The  agent  paid 
the  costs  and  commissions,  and  the  action  was  brought, 
after  a  demand,  to  recover  back  the  latter,  either  in 
whole  or  in  part,  upon  the  ground  that  the  defendant  was 
not  entitled  to  receive  them  and  they  had  been  paid  by 
mistake.  !t  appeared  further,  on  the  part  of  the  plaintiff, 
that  both  she  and  the  defendant  in  the  execution  were 
non  residents,  and  that  he  had  no  other  property  in  the 
county  of  Davie  than  the  house  and  lot  levied  on,  and^ 
that  they  were  not  at  anytime  worth  more  than  (lOOO. 

For  the  defendant  testimony  was  introduced  to  show 
that  he  had  several  times  advertised  the  house  and  lot 
for  sale,  but  had  been  prevented  frem  selling  by  the  or- 


AUGUST  TERM,  1848.  448 

N«w«ll  V.  March. 

d#rs  of  the  plaintiff's  agent  and  that  in  October  1848, 
while  the  last  exocntion  was  in  his  hands,  Samuel  New* 
ell,  executed  to  the  plaintiff  a  deed  in  fee  simple  for  the 
house  and  lot,  in  which  the  consideration  was  stated  to 
be  83,500. 

The  plaintiff's  counsel  contendei),  that  the  defendant 
was  not  entitled  to  any  commissions,  or  at  most  to  com* 
missions  upon  the  sum  of  81000  only,  the  value  of  the 
bouse  and  lot  levied  upon  ;  and  he  insisted  that  the  plain* 
tiff  could  recover  back  in  this  action  either  the  whole  or 
a  part  of  what  had  been  paid  to  the  defendant,  as  having 
been  paid  by  mistake.  His  Honor  held,  and  so  instruct* 
ed  the  jury,  that  the  defendant  was  entitled  to  charge 
commissions  upon  the  sum  of  81000  only,  as  that  was 
the  value  of  the  property  which  he  had  levied  on,  but 
that  the  plaintiff  could  not  sustain  the  action  against 
him  for  the  excess,  because  the  payment  was  made  upon 
a  mistake  of  law  and  not  of  fnct,  and  was  a  voluntary 
one,  and  could  not  be  recovered  back  in  the  action  for 
money  bad  and  received ;  and  that  the  defendant's  being 
sheriff  at  the  time  of  the  payment,  made  no  difference, 
as  he  had  no  process  in  his  hands  by  which  to  coerce  it. 
The  defendant  had  a  verdict  and  judgment  and  the  plain* 
tiff  appealed. 

Osborne^  for  the  plaintiff. 

Craige  and  Clarke^  for  the  defendant 

Battle,  J.  It  is  the  settled  law  of  England,  and  has 
been  so  considered  ever  since  the  caseof  ilfarribt  v.  Hamp* 
toOf  1  Term  Rep.  ft65,  that  where  money  has  been  paid 
by  the  plaintiff  to  the  defendant  under  the  compulsion  of 
arecovery  at  law,  which  is  afterwards  discovered  not  to 
have  been  due,  the  plaintiff  cannot  recover  it  back  in  an 
aetion  for  money  had  and  received.  The  rule  is  neces* 
sary  to  prevent  the  repeated  and  protracted  litigation  of 
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the  same  matter ;  it  being  better  that  one  person  should 
occasionally  safTer  the  wrong  and  inconvenience  of  pay 
xng  an  unjust  claim,  than  that  every  person  should  be 
rendered  insecure  in  the  fruits  of  a  recovery  at  law.    In* 
terest  reipublicce  ut  sit  finis  litium.    Upon  a  principle 
somewhat  similar^  it  was  said  by  Mr.  Justice  PATrEssoKt 
in  the  case  of  the  Duke  de  Cadoval  v.  Collins,  4  Aid.  ic 
£11.  858,  (31  Eng.  C.  L.  Rep.  206}   that  *« where  there  is 
bona  fdes,  and  money  is  paid  with  full  knowledge  of  the 
facts,  though  there  be  no  debt,  still  it  cannot  be  recovered 
back.**    So  it  was  held  by  Mr.  Justice  Baylgv,  in  Milner 
V.  Duncan^  G  Barn.  &  Cress.  Rep.  671  (13  Eng.  C.  L.  Rep. 
294)  that  **if  a  party  pay  money  under  a  mistake  of  the 
law,  he  cannot  recover  it  back*    But  if  he  pay  money 
under  a  mistake  of  the  real  facts,  and  no  laches  are  im« 
putablo  to  him  in  respect  of  his  omitting  to  avail  himself 
of  the  means  of  knowledge  within  his  power,  he  may  re* 
cover  back  such  money."     Many  other  cases  involving 
these  principles  have  come  before  the  Courts  of  EnglanJ, 
in  some  of  which  very  nice  distinctions  are  drawn,  so  as 
to  make  the  decisions  sometimes  appear  almost  contra* 
dictory ;  but  upon  a  review  of  the  whole  of  them,  Mr. 
Smith  in  his  leading  cases  page  244«  states  these  points 

to  be  clearly  settled  : 
''1.  That  money  obtained  by  compulsion  of  law,  bona 

fidCf  and  without  taking  an  advantage  of  the  situation  of 

the  party  paying  it,  is  not  recoverable. 
2.    That  money  paid  with  full  knowledge  of  the  facts 

is  not  recoverable,  if  there  be  nothing  unconscientious  in   * 

the  retainer  of  it. 

j    8.  That  money  paid  in  ignorance  of  the  facts  is  re* 

coverable,  provided  there  have  been  no  laches  in  the 

party  paying  it.'* 
The  American  notes  to  the  same  work  show,  on  the 

same  page,  that  the  principles  above  stated  have  been 

recognized  in  several  of  the  States  of  the  Union.    In  this 
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State  there  is  no  doubt  that  money  paid  under  a  judg« 
ment,  or  paid  under  legal  process  before  judgment,  whero 
no  advantage  is  taken  of  the  situation  of  the-  party  pay* 
ing.  cannot  be  recovered  back.  And  it  has  been  decided 
that  it  may  be  recovered  if  paid  under  a  mistake  of  the 
facts.  Pool  v.  Allen,  7  Ire.  Rep.  120.  No  case  has  been 
brought  to  our  attention,  where  our  Courts  have  held» 
that  if  the  money  have  been  paid  with  a  full  knowledge 
of  the  facts  but  in  ignorance  of  the  law,  it  can  be  re-- 
covered back.  We  have  certainly  however  adopted,  as 
a  principle  of  our  law,  that  necessary  maxim,  that  igno^ 
rantia  juris excusat  neminem,  and  we  think  it  equally  ap« 
plicable  to  the  payment  of  money  under  a  mistake  of  the 
law,  as  to  any  other  case.  If  so.  it  must  govern  the  case 
before  us.  Here  the  plaintifl*'s  agent,  having  full  know- 
ledge  of  all  the  facts,  paid  the  money  to  an  officer  indei-d, 
bat  to  one  who  had,  and  could  have  had,  no  legal  process 
agai'ist  the  plaintiff  to  compel  the  payment,  and  we  think 
it  not  unconscientious  that  he  should  retain  it.  The 
Judgment  must  therefore  be  affirmed. 


PuCdbiabc.  Judgment  affirmed. 


«ie  SUPREME  COURT* 


AMELIA  PARHAM  vt.  EUZ  ABETH  BLACKWELPER. 

A  maiter  ii  not  nspontibla  for  a  trMpsM  committed  by  hit  daTt,  ml«i  ht 

enlerrd  it  to  be  eonmittad  or  oobfequanily  nnecioBod  it. 
Tliaaaie  of  Campb^Uy.  Simertf  3  Mar.  369,  oitad  aod  appraftd* 

Appeal  from  the  Saperior  Conrt  of  Law  of  Cabarrm 
County,  at  the  Fall  Term,  18i7,  his  Honor  Jadge  PjBAir 
•ON  presiding. 

This  is  an  action  of  trespass,  in  which  the  defendant 
is  charged  with  entering  on  the  land  of  the  plaintiff  and 
cutting  and  carrying  away  a  wagon  load  of  wood* 
Plea,  not  guilty.  At  the  trial,  the  evidence  was,  that  a 
negro  man,  who  belonged  to  the  defendant,  went  with  her 
wagon  and  team  to  the  land  of  the  plaintiff,  and  cat  and 
hauled  away  a  load  of  wood,  worth  fifty  cents,  and  car- 
ried it  to  the  defendant's  yard.  The  counsel  for  the  de- 
fendant insisted  thereupon,  that  the  plaintiff  could  not 
recover  in  this  action,  and  moved  the  court  so  to  instruct 
the  jury.  But  the  presiding  Judge  refused  to  do  so,  and 
instructed  the  jury,  that,  though,  in  such  a  case,  the  de» 
fendant  would  not  be  liable  in  trespass  for  the  act  of  a 
free  servant,  yet  she  was  liable  in  this  action,  because 
the  trespass  was  the  act  of  an  irresponsible  slavey  doing 
work  for  the  benefit  of  the  owner.  There  was  a  verdict 
for  the  plaintiff,  and,  after  judgment,  the  defendant  ap« 
pealed. 

Osborne  and  Barringer^  for  the  plaintiff. 
Thtnnpsonand  Coleman,  for  the  defendant. 

RuFFDr,  C.  J.  The  question  in  this  case  is  of  much  con* 
sequence  in  this  country,  and,  particularly,  to  the  owq« 
en  of  slaves.    Though  formerly  discussed  to  some  ex* 
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tentf  we  had  supposed  it  to  have  been  long  at  rest  in  the 
minds  of  the  profession,  and  that  in  a  way,  opposite  to 
the  opinion  given  to  the  jury  on  this  trial. 

The  general  principle  is,  that  if  one  command  or  pro* 
oare  a  trespass  to  be  committed,  he  is  answerable  for  it» 
as  if  done  by  his  own  hand.  So,  likewise  is  he,  if  a  tres« 
pass  be  committed  without  his  previous  procurement, 
bat  for  his  benefit,  and  he  afterwards  assent  to  it,  and 
take  benefit  by  it.  With  those  exceptions,  we  believe 
the  law  does  not  hold  one  person  answerable  for  the 
wrongs  of  another  person.  It  would  be  most  dangerous 
and  unreasonable,  if  it  did,  as  it  is  impossible  for  society 
to  subsist  without  some  persons  being  in  the  service  of 
others,  and  it  would  put  employers  entirely  in  the  power 
of  those,  who  have,  often,  no  good  will  to  them,  to  ruin 
them.  It  is  admitted  in  the  instructions,  that  such  is  the 
rale  of  law,  when  the  trespass  is  committed  by  a  servant 
who  is  free :  which  is,  certainly  true,  and  has  been  so 
deemed  ever  since  the  case  of  McManus  and  Crickett^  1 
East*  106,  though  the  servant,  at  the  time  of  the  wanton 
act  of  trespass,  was  engaged  in  the  master's  business. 
Bat  it  is  supposed  when  the  servant  is  a  slave,  the  law 
shoold  be  different,  upon  the  ground  of  the  irresponsibil- 
ity of  such  a  servant  for  his  trespasses.  For  the  distinc- 
tion, no  authority  has  been  discovered  after  diligent  re- 
search by  the  counsel  for  the  plaintiff*,  and  we  suppose 
there  is  none.  That/>er  se  furnishes  a  strong  argument 
against  the  action,  as  slavery  prevails  so  extensively  in 
this  country,  and  there  can  be  no  doubt  that  many 
recoveries  would  have  been  sought  and  made,  if  the 
law  were  as  assumed  for  the  plaintiff.  But  we  think 
the  distinction  is  not  supported  more  by  sound  principle 
than  by  precedent.  The  ground  of  it  is,  that  a  free  ser- 
vant is  responsible  for  his  trespasses,  and  a  slave  is  not, 
and  therefore  that  the  master  of  the  former  is  not  to  bo 
held  responsible,  while  the  owner  of  the  latter  is.  Now, 
there  are  two  kinds  of  responsibility  for  tresspasses? 
G 
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that  is,  criminaliter  and  civiliter.  The  latter  alone  is 
that  referred  to,  as  famishing  the  reason  for  the  distinc- 
tion. The  whole  force  of  the  argament  consists  in  the 
necessity  for  responsibility,  on  some  one,  for  lawless  acts, 
in  order  to  prevent  their  perpetration  ;  and  the  inference 
is  thence  drawn,  that  the  responsibility  must  be  thowa 
on  the  master,  as  there  is  none  on  the  slave.  But  it  most 
be  perceived  open  further  consideration,  that  the  argu- 
ment fails,  since  the  slave,  like  the  free  servant,  is  sub- 
ject criminaliter,  when  the  act,  which  is  injurious  to  an- 
other, amounts  to  a  public  offence,  as  is  the  case  in  re- 
spect to  trespasses.  Moreover,  for  the  very  reason,  that 
slaves  are  not  liable  for  damages,  our  law  renders  them 
summarily  punishable  corporally  in  many  instances,  in 
which  free  persons  are  not  indictable.  In  restraint  of 
wrongs  by  slaves,  therefore,  there  is  that  most  powerful 
consideration  of  responsibility  personally,  even  to  a 
greater  degree  than  in  the  instance  of  free  persons,  in  re- 
spect, at  least,  of  minor  offences,  and  in  an  equal  degree 
in  respect  to  all  others ;  and  that  is,  surely,  the  most  ef- 
fectual protection  both  of  the  |)ublic  and  individualsfrom 
injury.  But  passing  by  that  and  looking  to  the  responsi* 
bility  of  the  party  alone  for  the  private  injury,  it  seems 
very  manifest,  that  the  difference  in  that  respect  between 
{in  hired  and  an  enslaved  servant  ought  not  to  have  the 
effect  attributed  to  it.  For,  in  general,  the  pecuniary  re- 
sponsibility of  menials,  though  so  by  contract,  is  but 
nominal,  and,  in  cases  of  aggravated  injuries,  it  is  alto- 
gether inadequate.  The  rule  at  common  law  could  not 
have  been  founded  on  such  a  responsibility  ;  for  it  would 
most  commonly  be  merely  illusory.  The  true  ground  of 
the  doctrine  of  the  irresponsibility  of  the  master,  for  the 
trespasses  of  his  servant,  is  that  before  adverted  to ; 
which  is,  that,  for  acts  wanton  or  wilful  of  one  person, 
another  shall  not  be  liable,  though  the  former  is  the  ser- 
vant of  the  latter  and  engaged  in  his  business  at  the  time. 
For  they  are  not  acts  done  by  the  direction  of  the  master* 
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or  with  his  assent,  or  in  the  due  coarse  of  the  seryant's 
employment.  It  was  never  argued  on  any  other  ground 
against  the  master  in  England,  than  the  one,  that  the 
servant  must  or  might  be  presumed  to  act  by  the  master's 
orders,  if  at  the  time  he  was  engaged  in  his  master's  em« 
ployment.  And  that  is  the  very  point  that  was  ruled  in 
the  negative  in  McManus  ^  Crickett,  when  the  servant 
was  driving  the  defendant's  carriage,  either  after  he  had 
set  him  down,  or  when  he  was  going  for  him.  This  same 
reason  applies  as  directly  and  cogently  to  the  question  of 
a  master's  liability  for  the  trespass  of  his  slave.  It  can« 
not  turn  upon  the  irresponsibility  of  the  slave  ;  for  that 
would  extend  equally  to  his  acts,  when  he  was  not,  as 
when  he  was  engaged  in  the  master's  business ;  in  the 
former  of  which  cases,  the  instructions  to  the  jury  imply, 
that  the  master  would  not  be  liable. 

Indeed,  the  contrary  could  not  be  held,  unless  upon  the 
ground  as  mentioned  by  Chief  Justice  Taylor  in  Camp* 
bell  V.  Staiertf  2  Mur.  389,  that  one  is  bound  to  keep  up 
bis  slaves,  as  he  is  his  beasts,  to  prevent  their  going  on 
the  premises  of  another :  a  doctrine  as  abhorrent  to  the 
feelings,  as  it  is  contrary  to  the  usages  of  the  country. 
If  a  negro  leaves  his  master's  plantation  without  a  per- 
mit, he  may  he  taken  up  and  punished ;  but  the  owner  is 
not  compelled  either  to  keep  him  always  in  his  presence, 
or  in  close  custody,  in  order  to  avoid  being  liable  foi*  his 
acts.  This  was  distinctly  held  in  the  case  just  cited ;  andf 
although  it  is  not  so  stated  in  the  report,  that  case  was 
like  the  present,  according  to  my  recollection,  in  nearly 
all  its  circumstances,  and  the  decision  was  intended  and 
considered  to  be  upon  the  broad  principle,  that  the  mas* 
t  jr  was  not  liable  for  the  trespass  of  his  slave,  of  which  he 
was  ignorant  and  to  which  he  did  not  subsequently  agree. 
Indeed,  Judge  Dahibl  expressly  puts  the  case  on  the  point, 
that,  although  the  slave  was  in  his  master's.employment, 
the  master  was  not  liable,  because  the  servant  wilfully 
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committed  the  act»  that  is,  without  the  direction  of  the 
master.  That  is  the  tme  criterion  of  the  master^s  re- 
sponsibility; whether  he  was,  or  was  not,  the  cause  of  the 
trespassyby  expressly  ordering  it»  or  subsequently  sanc- 
tioning it ;  and,  not,  whether  the  person  injured  can  or 
cannot  have  an  action  against  the  servant.  If  it  turned 
on  the  latter  ground,  the  owner  would  be  liable  although 
be  were  present  forbidding  the  servant  and  doing  all  he 
could  to  prevent  him  from  doing  the  wrong.  In  fine,  it 
would  bind  the  master  to  answer  in  damages  for  all  the 
acts  of  a  bad  negro,  upon  the  presumption  of  an  authority 
to  commit  them  ;  a  presumption,  which,  as  it  seems  to  us, 
cannot  be  drawn  from  the  relation  of  master  and  servant, 
in  reference  to  one  kind  of  servant,  more  than  to  another. 
It  is  the  misfortune  of  one,  who  is  injured  in  his  person 
or  property  by  another,  that  he  cannot  obtain  adequate 
pecuniary  satisfaction  ;  but  the  misfortune  is  no  greater, 
when  the  wrong  doer  is  a  slave,  than  when  he  is  any  one 
else,  who  has  no  property.  That  he  is  not  able  in  either 
case  to  have  such  redress  against  the  perpetrator  of  the 
wrong,  affords  no  reason,  why  he  should  recover  from  one 
who  is  as  innocent  as  himself. 


Fbr  Cvbux.    Judgment  reversed  and  ventre  de  novo. 
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KELSEY  AND  BRIGMAN  ««..R£SI  JERVIS. 

Wbcra  a  petition  ii  filed  for  a  eertwrarit  upon  the  gromid  that  a  jadpneat 
hae  been  improperly  rendered  by  defanlt  in  the  Ceart  below,  the  petilien 
mnet  eet  forthi  not  only  an  ezeaie  for  the  laekes  in  not  pleading,  botaleo 
a  good  defence,  existing  at  the  time  when  he  ought,  to  have  pleaded. 

The  ease  of  BetUr.  iVa nAr/tn,  4.  Dot.  and  fiat  Rep.  465  and  Jhvgany* 
AmMt  4.  Dot.  Rep.  99  cited  and  approved. 

Appeal  from  the  Superior  Coart  of  Law  of  Yanoey 
Coanty,  at  the  Spring  TeHn,  1847,  bis  Honor,  Jadgo 
Dick,  presiding. 

This  was  a  petition  for  a  writ  of  certiorari^  in  which 
the  petitioner  set  forth  that  he  had  been  sued  in  the  Conn- 
ty  Court  in  an  action  of  debt,  and  that  knowing  it  was 
not  just,  and  thinking  it  was  not  legal,  that  he  should 
pay  it,  he  spoke  to  an  attorney  of  the  Court,  who  enter- 
ed an  appearance  for  him,  but  that  afterwards,  owing 
to  some  misunderstanding  between  his  attorney  and  the 
other  party,  the  attorney  declined  appearing  on  either 
side,  in  consequence  of  which  a  judgment  by  default  was 
taken  against  the  petitioner ;  that  he  had  been  misled 
by  the  course  the  cause  had  taken,  and  it  had  not  on 
that  account  gone  off  on  its  merits.  He  therefore  pray* 
ed  for  a  writ  of  certiorari  to  bring  up  the  transcript  of 
the  record  of  the  case  to  the  Superior  Court.  The  writ 
was  granted,  and  the  case  coming  on  to  be  heard  opou 
the  petition  and  affidavit,  accompanying  the  same,  in  the 
Superior  Court  at  the  Spring  Term  1847,  it  was  order- 
ed that  the  judgment  by  default  should  be  set  aside  with 
leave  to  the  petitioner  to  enter  his  pleas  and  have  the 
cause  plaoed  on  the  trial  docket;  and  from  this  order 
the  plaintiff  appealed  to  this  Court 
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GaWier  and  Francis^  for  the  plaintiff. 
/.  W,  WoodfiTtf  for  the  defendant. 

Battle,  J.  The  only  question  presented  on  the  record, 
which  we  deem  it  necessary  te  consider,  is  whether  the 
petition  for  the   writ   of  certiorari  set  forth  sufficient 
matter  to  entitle  the  defendant  to  the  benefit  of  that  re- 
medy.   A  writ  of  certiorari  has  been  allowed  in  certain 
cases  as  a  substitute  for  an  appeal,  but  it  is  not,  like  an 
appeal,  a  matter  of  right  of  which  a  party  may  avail 
himself  for  the  mere  purpose  of  delay.    It  has  also  been 
allowed  where  a  judgment  has  been  taken  in  the  County 
Court  by  default,  and  upon  it  the  judgment  has  been  set 
aside  and  the  defendant  allowed  to  plead,  but  that  can 
never  be  done,  unless  the  party  shew  two  things,  first, 
an  excuse  for  the  laches  in  not  pleading,  and  secondly,  a 
good  defence  existing  at  the  time  when  he  ought  to  have 
pleaded.    Betts  v.  Franklin^  4.  Dev.  &  Bat.  Rep.  465.    In 
the  case  before  us,  we  need  not  enquire,  whether  the  de- 
fendant has  shown  a  sufficient  excuse  for  his  laches^  in 
not  pleading,  because  we  are  clearly  of  opinion  that  he 
has  failed  to  show  that  he  had  a  good  defence  at  the  time 
when  he  ought  to  have  pleaded.  The  general  allegation, 
that  knowing  it  was  not  just,  and  thinking  that  it  was 
not  legal  that  he  should  pay  the  debt  for  which  he  was 
8aed|  he  had  employed  an  attorney  to  defend  the  suit, 
and  that  the  cause  ^  had  not  gone  off  on  its  merit8,%  is 
oertainly  insufficient  for  that  purpose.    The  defence, 
whatever  it  is,  must  be  so  set  forth  in  the  petition,  that 
the  Judge  sitting  at  chambers,  or  the  court,  to  whom  the 
application  for  the  writ  is  made,  may  see  that  it  is  prima 
facie  a  good  one,  for  if  it  appear  to  be  otherwise  the  ap- 
plication ought  to  be  refused.    Dougan  v.  Arnold^  4. 
Dev.  Rep  00.    The  defendant  in  this  case  having  failed 
to  show  in  this  petition  what  his  defence  was,  the  Judge . 
onght  not  to  have  granted  the  writ  of  cerltorart,  in  the 
first  instance,  but  having  done  so  the  Court  to  which  the . 
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transcript  of  the  record  was  retarned»  ought  to  have  dis- 
missed it,  instead  of  making  the  order  complained  of. 

That  order  most  therefore  be  reversd  and  the  same  be 
certified  to  the  Superior  Court  in  order  that  the  plaintiffs 
may  have  their  proper  remedy  against  the  defendant 
and  the  sureties  to  his  certiorari  bond. 

Per  Curiam.  Ordered  accordingly. 


DEN  ON  DEMISE  OF  S.  FLEMMING  ««.  BASIL  DAYTON. 

A  jndgment  eonf«Mwd  by  a  third  penon,  to  satisfy  a  fine  and  costa  impoaed 
on  ona  eonvictad  of  an  offance»  is  regalar  and  proper. 

Bat  an  axacntion  upon  sneh  a  judgment  ^san  oaly  Israe  against  the  panont 
who  has  confened  the  jodgment,  and  not  against  him,  jointly  with  the  per- 
son against  whom  the  fine  and  costs  ware  awarded,  and  an  ezeention  issniag 
■gainst  them  jowtly  is  void,  and  a  sale  nnder  it  eonTeys  no  title  to  the  par- 
chaser. 

The  cases  of  the  StaU  ▼.  Lane,  1  Ire.  264,  State  ▼.  Johnton,  I  Hay  393 
Doheon  v.  Murphy,  1  De7.  &  Bat.  Rep.  566,  Blanehard  ▼.  Blanehard,  3 
Ire.  105,  CoUais  y.  McLeod,  8  Ire.  Rep.  SSI,  cited  and  approyed. 

Appeal  from  the  Superior  Court  of  Law  of  Yancey 
County,  Spring  Term»  1846,  his  Honor  Judge  Pbarsow 
presiding. 

This  was  an  action  of  ejectment  for  a  tract  of  land 
sold  under  two  executions  against  the  defendant  and  one 
Alfred  Keith,  and  purchased  by  the  plaintiff's  lessor.  On 
the  trial  it  was  admitted  that  the  defendant  was  in  pos* 
session  of  the  land  sued  for,  and  the  lessor  rested  his  case, 
after  shewing  the  judgments,  executions  and  sheriff's  deed 
to  hiroseli*    The  judgments  appeared  to  have  been  con« 
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feaaed  by  the  defendant,  Dayton,  for  the  fine  and  costs  of 
two  indictments  against  Alfred  Keith,  in  which  he  was 
convicted  and  sentenced  to  pay  a  fine  of  five  dollars  and 
the  costs  in  each  case,  and  for  which  he  was  ordered  into 
custody  until  they  should  be  paid.  The  executions  w^e 
issued  jointly  against  both  Keith,  and  the  present  defen- 
dant Dayton. 

The  defendant's  counsel  contended,  that  the  judgments 
confessed  by  him  were  irregular  and  void,  because  he 
was  not  brought  into  Court  by  any  process,  but  if  that 
were  not  so,  the  judgments  were  several,  and  the  execu- 
tions being  joint  against  both  Keith  and  Dayton,  did  not 
conform  to  them,  and  consequently  the  sheriff*s  sale  un- 
der the  executions  was  void  and  did  not  convey  any  title 
to  the  purchaser.  The  presiding  Judge  was  of  opinion, 
that  the  latter  objection  was  good,  and  the  lessor  of  the 
plaintifi*  thereupon  submitted  to  a  judgment  of  nonsuit, 
and  appealed  to  this  Court. 

Avery  and  N.  W.  Wood/in^  for  the  plaintifil 
Oaither^  for  the  defendant. 

Battle.  J.  The  judgments  confessed  by  the  present  de- 
fendant Dayton,  although  there  was  no  process  to  bring 
him  into  Court,  were  regular  and  preper.  State  v.  Lane^ 
1.  Ired.  Rep.  264.  But  they  were  not  connected  with 
those  against  Keith,  so  as  to  make  them  joint  against 
both.  They  were  indeed  given  and  accepted  by  the 
State,  as  a  payment  of  those  against  Keith,  for  whi^  he 
was  ordered  into  custody  until  the  fine  and  costs,  which 
were  adjudged  against  him,  should  be  paid.  He  coold 
be  discharged  by  the  consent  of  the  State,  by  payment 
of  the  judgments  or  by  taking  the  oath  for  the  relief  of 
insolvents.  State  y.  Johnson^  1  Hay.  Rep.  d93.  The  State, 
by  its  proper  officer  agreed  to  accept  the  judgments  ceo- 
fessed  by  Dayton,  as  a  payment  or  satisfaction  of  those 
against  Keith,  in  order  that  he  might  be  discharged  from 
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oiistody.  They  were  judgments  against  Dayton  alone* 
and  the  executions  issued  upon  them  should  have  been 
against  him  only.  Not  having  been  so,  the  executions 
were  irregular  and  void  and  the  purchaser  of  the  land 
sold  under  them  acquired  no  title  by  his  purchase.  Dob- 
son  V.  Murphy f  1  Dev«  &  Bat.  Rep.  586.  Blanchard  v. 
Blanchnrdf  3  Ired.  Rep.  105.  Collins  v.  McLeod^  decided 
at  the  late  June  Term  of  this  court  in  Raleigh. 
The  judgment  must  be  affirmed. 

Pbb  Curiam.  Judgment  affirmed 


JOHN  INGRAM  m.  EZEKIAL  DOWDLE/ 

A  tale  of  land  by  a  traitee,  under  a  deed  of  traet,  made  for  the  purpose  of 
■atiefying  debts  secured  by  the  deed,  is  g;oTerned  by  the  '*  act  to  inak« 
Toid  parol  contracts  for  the  sale  of  lands  and  slaves." 

The  oaso  of  Tate  ▼.  €hreenUe,  4  Der.  149  cited  and  appro?ed 

Appeal  from  the  Superior  Court  of  Law  of  Macon 
County,  at  the  Spring  Term  1848,  his  Honor  Judge  Battlb 
presiding. 

This  was  an  action  of  assumpsit  for  8210  being  the  price 
of  a  tract  of  land,  which  Alfred  Hester  conveyed  to  the 
plaintiff,  upon  trust  to  sell  and  out  of  the  proceeds  pay 
certain  debts  mentioned  in  the  deed.  The  plaintiff  read 
the  deed  of  trust  in  evidence,  and  offered  further  to  give 
ei  dence  by  parol,  that  he  set  the  land  up  at  auction  for 
ready  money,  as  directed  in  the  deed  and  that  the  defen- 
dant was  the  highest  bidder  at  the  sum  of  981 0,  and 
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that  before  bringing  this  suit  he  tendered  to  the  defen* 
dant  a  deed  for  the  land  in  the  fee  simple^  which  he  re* 
fiieed  to  aecept.  But  the  coart  refused  to  receive  the  er- 
idence*  being  of  opinion  that  the  contract  was  not  bind- 
ing  on  the  defendant^  because  it  was  not  in  writing  and 
the  plaintiff  was  nonsuited  and  appealed* 

No  connsel  in  this  court. 

RumSf  C.  J*  The  counsel  for  the  plaintiff  endeaTored 
to  take  the  case  oat  of  the  ''act  to  make  void  parol  contracts 
for  the  sale  of  lands  and  slaves,"  by  assimilating  a  sale  by  a 
trustee  in  a  deed  of  trust  for  securing  and  paying  debts  to  a 
sale  under  execution,  in  which  latter  case  it  was  held  in 
Taie  v.  Greenlee^  4  Dev.  149  that  statute  did  not  apply. 
But  there  is  no  analogy  between  the  eases*  The  sale  un- 
der an  execution  or  a  decree  b  that  of  the  law,  through  its 
ministers,  and  upon  that  ground  alone  is  founded  the  doe- 
trine  of  the  case  cited.  But  in  making  his  sale  a  trustee 
does  not  act  under  an  authority  from  the  law,  but  upon 
his  own  title,  simply ;  and  it  is  immaterial,  to  this  pur- 
pose, whether  his  title  be  to  his  own  use  or  that  of  others. 
It  is  said,  indeed^  that  the  trustee  has  no  real  interest  ia 
the  subject,  but  is  merely  an  agent  for  others  ;  and,  there- 
fore, that  tliere  are  none  of  those  dangers  of  fraud  or 
peijury  against  which  the  statute  meant  to  providew 
But  if  he  could  be  looked  on  apart  from  his  title,  a  trus- 
tee is  not  the  agent  of  the  law»  but  of  private  parties,, 
and  the  statute  wisely  applies  equally  to  contracts  of 
sale  effected  by  agents  or  by  the  owners  themselves*. 

Pill  CniAnu  Judgment  affirmsd.. 
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at  AL. 

A  dead  of  trust  for  Undy  which  has  do  eonndoratioii  ozeopi  that  the  laod 
■honld  be  oold  for  the  pejrment  of  dehte  for  whMi  the  bufaiiiee  waaboqaA 
••  anrety,  will  set  operate  as  a  baifain  and  sale. 

Appeal  from  the  Saperior  Court  of  Law  of  Rotherford 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge  Bat* 
TLB,  presiding. 

The  action  was  brought  against  Alley,  who  was  tho 
tenant  in  posse&sion,  and  the  other  defendant,  Adam 
Hampion,  was  admitted  to  defend  with  him.  The  plain- 
tiff claimed  title  to  the  premises  as  follows :  The  defen- 
dant Alley,  being  in  possession,  made  a  deed  to  John 
W.  Hampton  and  Samuel  S.  Hampton,  thus  expressed: 
**Know  all  men  by  these  presents,  that  I,  John  H.  Alieyt 
have  bargained  and  sold  unto  John  W.  Hampton  and 
Samuel  S.  Hampton,  of  &o.  all  my  right  and  title  to  the 
land  which  I  now  live  on,  lying,  &c.,  to  them  their  hmrn 
and  assigns,  to  be  held  by  them  for  the  following  pur* 
poses,  to- wit,  to  raise  from  the  said  property  the  sum  of 
$450,  due  from  John  H.  Alley,  to  the  Bank  of  the  State  of 
North  Carolina,  for  which  Jonathan  Hampton,  Senior,  is 
surety,  and  also  to  secure  them,  the  said  John  W.  Hamp* 
ton  and  Samuel  S.  Hampton,  for  their  becoming  sureties 
for  me,  the  said  John  H.  Alley  for  the  sum  of  0500  to 
Robert  G.  Twitty ;  and  so  soon  as  it  beoomes  neeessary 
to  carry  this  agreement  into  effect  and  to  raise  the  money 
from  the  sale  of  the  property  for  the  purposes  above 
mentioned,  then  the  said  J.  H.  and  8.  8.  H*  are  to  take 
the  same  into  possession  and  expose  the  same  to  sale  for 
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ready  money,  giving  noticct  &c.,  and  out  of  the  proceeds 
of  sale  pay/'  &c.    Afterwards  the  trustees  sold  the  pre- 
mises to  the  lessor  of  the  plaintiff  for  8500,  and  conveyed 
to  him  by  deed  purporting  to  convey  the  fee,  with  special 
warranty. 

On  the  trial  the  counsel  for  the  defendants  raised  sever- 
al objections ;  among  which,  cne  was,  that  the  deed  from 
Alley  passed  nothing,  because  it  was  not  founded  upon 
any  pecuniary  consideration.  The  plaintiff  then  gave 
evidence  that  the  deed  was  made  in  consideration  that 
the  other  parties  J.  W.  H.  and  S.  S.  H.  would  become 
Alley's  sureties  for  the  debt  to  Twitty  and  to  secure  them 
in  so  doing,  and  also  to  secure  the  payment  of  the  debt  to 
the  Bank.  Thereupon  the  Court  instructed  the  jury,  that 
the  deed  passed  the  land  as  against  Alley  ;  and  the  plain* 
tiff  had  a  verdict  and  judgment  from  which  the  defendant 
appealed. 

Baxter^  for  the  plaintiff. 
Bynum^  for  the  defendant 

RuFFiN,  G.  J.  Upon  the  opening  of  the  case  it  struck 
us,  that  the  deed  might  be  supported  by  the  debts  men- 
tioned in  it,  as  a  consideration  ;  the  securing  and  paying 
them  being  the  real  motive  for  making  it.  But  looking 
further  into  the  point,  it  is  found  not  to  be  so.  If  there 
were  a  proper  consideration  to  raise  a  use  in  the  intended 
trustees  and  under  the  statute  to  vest  the  legal  estate  in 
them,  then  those  debts  would  sustain  the  deed  as  against 
creditors  and  purchasers,  as  far  as  its  validity  depended 
upon  the  bona  fides  and  adequacy  of  the  consideration 
on  which  it  was  executed.  The  same  would,  no  doubt, 
be  true,  as  making  those  debts  a  sufficient  consideration 
to  support  this  deed  as  a  contract  and  equitable  assign- 
ment  of  Alley's  interest  in  the  land,  whatever  it  might  be. 
But  as  a  valuable  consideration  they  are  not  sufficient  to 
support  the  deed  as  a  bargain  and  sale  to  the  trustees.  The 
deed  can  only  operate  as  a  bargain  and  sale,  if  at  all;  since 
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there  is  no  good  consideration  of  blood  to  tarn  it  into  a 
covenant  to  stand  seized,  nor  any  to  give  it  any  other 
operation.  But  as  a  bargain  and  sale,  it  mast  have  a 
valuable  consideration ;  that  is,  money  or  money's  worth. 
Though  not  expressed  in  the  deed,  such  a  consideration 
may  be  averred,  and  if  established,  it  will  make  the  deed 
good.  Mildmatfs  casCf  1  Rep.  25.  Therefore  the  evi- 
dence was  properly  admitted  here  ;  but  unfortunately  it 
carried  the  consideration  no  further  than  the  deed  itself 
does,  and  the  case  is  to  be  determined  on  the  considera- 
tion therein  expressed.  Now  it  was  held  early  after  the 
statute  of  uses,  that  if  one,  in  consideration  that  another 
is  bound  as  surety  for  him,  bargain  and  sell  his  land  to 
the  latter  and  his  heirs,  it  will  not  operate  as  a  bargain 
and  sale.  Ward  v.  Lambert,  Cro.  Eliz.  394.  That  case 
was,  that  one,  reciting  that  A  was  bound  in  recognizances 
and  other  bonds  for  him,  bargained  and  sold  land  to  him 
and  his  heirs,  and  it  was  found,  that  there  was  no  money 
paid.  Whether  that  was  a  good  bargain  and  sale  was 
the  question  ;  and  it  was  held  not,  because,  in  the  words 
of  Walmslet,  Justice,  "in  every  bargain  and  sale  there 
must  be  a  quid  pro  quo,  but  here  the  vendor  hath  nothing 
for  his  land  and  therefore  it  is  void."  Upon  the  authori- 
ty of  that  case  the  doctrine  is  laid  down  as  undoubted 
law  by  writers  of  the  highest  character.  Shep.  Touchf  222, 
{PrestotCs  Edition)  Com.  Dig.  Bargain  and  Sale,  B.  1 1  ; 
and  by  no  one  has  it  since  been  questioned.  Indeed  it  is 
obvious  here  that  neither  the  bargainees  nor  any  others 
were  out  of  pocket  one  cent  for  this  land,  at  least,  for  this 
bargain  for  it ;  nor  did  any  one  oblige  himself  to  the  bar- 
gainor, to  pay  to,  or  for  him  any  sum  as  the  price  of  it ; 
a  pepper  corn  would  have  answered ;  but  as  not  even  that 
was  given  or  secured,  no  use  could  arise  to  the  bargainees 
upon  the  contract,  on  which  the  statute  could  operate, 
and  nothing  passed  to  them  in  law.  The  price  paid  by 
the  lessor  of  the  plaintiff  to  the  trustees  was  given  for 
their  estate  in  the  land  and  not  for  Alley's  interest ;  and 
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indeed,  he  received  nothing  from  either  the  trastees  or 
the  parohascr,  in  the  view  of  the  law  for  his  intere8t»  and 
therefore  it  continues  in  him. 

Psa  Curiam.    Judgment  reversed  and  venire  de  novo. 


SMITH   ^  SHUFORD  v«.  £.  CUNNINGHAM. 

Where  there  ia  a  joint  judgment  agaiuet  two  defendenle  in  the  Court  be. 
low  and  one  only  appeale,  the  appeal  will  be  difltniaKd  oa  motioii,  no  nat* 
tor  what  itepe  have  been  taken  in  tho  eaoio  after  the  filing  of  tlw  appeal. 

Tha  catee  of  Dmma  ▼.  JomM^  4.  Dev.  &  Bat  154,  and  Stimtr  r.  C«e- 
thomt  4.  Dev.  &  Bat,  501  cited  and  approved. 

Appeal  from  the  Saperior  Court  of  Law  of  Buncombe 
County,  at  the  Spring  Term  1848,  his  Honer  Judge  Bat- 
tle, presiding. 

This  action  is  brought  in  assumpsit  and  commenced  by 
warrant,  before  a  single  magistrate  against  the  defen- 
dant and  one  Henderson. 

Judgment  was  rendered  by  the  magistrate  against 
both  the  defendants,  and  Cunningham  appealed  to  the 
County  Court,  from  which  the  case  was  transferred  un- 
der the  Act  of  Assembly  to  the  Superior  Court.  In  the 
latter  court  the  case  was  continued  for  several  Terms, 
without  any  motion  being  made  in  it,  on  either  side, 
though  it  appeared  that  the  parties  had  summoned  wit- 
nesses, at  Spring  Term  1848.  The  plaintiff  moved  to  di8> 
miss  the  appeal,  because  it  was  taken  by  one  of  the  de- 
fendants only.  This  motion  was  resisted  upon  the 
ground  that  the  plaintiffs  had  waived  the  objection  by 
their  delay  and  by  summoning  witnesses  in  preparation 
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for  a  triaL  The  court  sustained  the  motion  and  ordered 
a  writ,  of  procedendo  to  issue.  From  which  judgment  the 
defendant  appealed  to  this  Court. 

BcucteVf  for  the  plaintiiT. 

N.  W.  Wood/in,  and  J.  W.  TTooef/in,  for  the  defendant 

Nash,  J.  That  one  defendant  cannot  appeal  from  a 
joint  Judgment  has  been  considered  as  the  settled  law  of 
this  State,  since  the  case  of  Hicks  and  Gilliam,  4th  Dey. 
217.  That  case  has  been  repeatedly  noticed  in  subse- 
quent oases  and  approved.  That  the  principle  operates 
in  many  cases  harshly,  has  been  felt  and  admitted,  but 
the  priaciple  is  considered  as  sound  law.  The  objection 
made  by  the  defendant  cannot  avail  him.  It  was  taken 
in  the  case  of  Dunns  ^  Mcllvainef  against  Jones,  4th 
Dev.  and  Bat.  154  and  overruled.  In'  that  case  the  ac- 
tion was  brought  in  the  County  Court  of  Franklin, 
against  one  Ward  and  the  defendant  Jones.  The  defen* 
dants  severed  in  their  pleas,  but  the  Judgment  was  joint. 
Jones  appealed  and  Ward  refused  to  join  him*  At  the  en^ 
soing  Term  of  the  Superior  Court,  to  which  the  appeal 
was  returned,  the  plaintiff  obtained  an  order  for  taking 
a  deposition,  and  the  cause  was  continued.  At  the  next 
Term  of  the  Superior  Court  the  appeal  was  dismissed  on 
the  motion  of  the  plaintiff,  upon  the  objection  that  it  was 
an  appeal  by  one  defendant  from  a  joint  judgment 
His  Honor's  judgment  was  sustained  by  the  Court.  This 
ease  is  recognized  and  approved,  in  the  subsequent  case 
dSiiner  t»  Cawihom,  4  Dev»  and  Bat.  50 1» 

Pu  CvBiAik  Judgment  afllnned. 
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RICHARD  LEDBETTER4-  AL  v»  L.  O.  GASH. 

TIm  law  giTM  to  tonanU  in  commoo  an  aWoluU  right  to  have  thtir  land 
divided. 

A  decree  for  partition  shoold  shew,  on  ite  face,  the  particolar  land  to  be  divi- 
ded, and  the  portion  or  share  of  the  land,  to  which  each  of  the  tenante 
k  entitled. 

Appeal  from  the  Saperior  Court  of  Law  of  Henderson 
County,  at  the  Spring  Term,  1848,  his  Honoi  Jadge 
Battle,  presiding. 

The  petition  is  filed  to  procure  a  division  of  land.  It 
sets  forth  that  the  petitioners  are  tenants  in  common  in 
fee  simple  with  the  defendant.  Gash,  in  three  several 
tracts  of  land  in  the  County  of  Henderson,  on  the  waters 
of  the  French  Broad  River.  The  boundries  of  the  tracts 
are  set  forth,  in  the  exhibits  filed  with  the  petition,  and  the 
tracts  are  stated  to  contain  thirteen  hundred  acres.  The 
petitioners  state  that  Alford,  Augustus,  Silas,  Asais,  Eph- 
raim,  and  Scion  Ledbetter,  who  are  infants  and  sue  by 
their  guardian  Charles  Stagle,  and  John  and  Ann,  and 
Joseph  Ledbetter,  and  Ambrose  Litton,  and  his  wife  Eliza- 
beth, are  entitled  each  to  one  fifteenth  of  said  land,  and 
Richard  Ledbetter,  and  the  defendant  Gash  are  entitled 
to  or  own  five  fifteenths  in  equal  moieties.  They  pray  a 
partition  of  the  land,  so  that  each  may  hold  his  share  or 
portion  in  severalty,  as  it  will  be  to  their  interest,  and 
pray  for  the  appointment  of  commissioners  for  that  pur* 
pose,  according  to  law.  The  answer  of  Gash  admits, 
that  he  is  a  tenant  in  common,  with  the  petitioners,  of 
the  lands  set  forth,  and  in  the  proportions  stated.  It  de« 
nies,  that  it  will  be  to  the  interest  of  the  parties,  to  have 
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partition  made ;  but  states  that  the  land  oaght  to  be  sold 
and  the  proceeds  divided.  To  this  purpose  he  is  about  to 
file  a  petition  in  Equity. 

Baxter^  for  the  plaintiff. 

N.  W.  Woodfin,  for  the  defendant. 

Battle,  J.  The  subpoena  in  this  case  wasreturned  to  the 
Spring  Term  1848  of  the  Superior  Court  of  Law  for  Hender- 
son County,  at  which  Term  the  defendant  filed  his  answer, 
and  the  Court  adjudged  there  should  be  a  partition,  as 
prayed  for  and  an  order  was  made  at  the  same  time  ap- 
pointing commissioners  to  divide  and  allot  the  land,  and 
ftom  this  judgment  the  defendant  appealed.  The  defen- 
dant in  his  answer,  opposes  the  granting  of  the  prayer 
of  the  petitions,  upon  the  the  ground  that  it  will  be  more 
to  the  interest  of  all  the  parties  to  have  the  land  sold  and 
the  money  divided,  becuase  of  the  smallness  of  one  of  the 
tracts  and  the  small  proportion  which  the  good  land  bears 
to  the  poor  in  another.  With  this  objection  we  have  no- 
thing to  do.  The  law  gives  to  the  tenants  in  common  an 
absolute  right  to  have  their  land  divided,  and  the  plain- 
tiffs here  were  entitled  to  have  their  judgment  for  the  ap- 
ppintment  of  commissioners,  at  the  first  Term  to  which 
the  defendants  was  brought  in,  the  tenancy  in  common 
being  admitted  in  the  answer.  His  Honor  therefore  com- 
mitted no  error  in  adjudging,  that  the  petitioners  were  en- 
titled to  partition  in  the  lands,  and  appointing  commis* 
sioners  for  that  purpose,  but  there  was  error  in  the  form 
of  drawing  up  the  judgment.  It  should  show,  upon  its 
face,  the  particular  land  to  be  divided  and  the  portion  or 
share  of  the  lands,  to  which  each  of  the  petitioners  and 
the  defendant  was  entitled,  and  not  leave  those  enquiries 
to  the  commissioners.  In  this  case  according  to  the  pe- 
tition and  the  answer,  the  six  minor  heirs  and  the  peti* 
tioners,  John,  Ann  and  Joseph  Ledbetter,  and  Ambroser 
Litton,  and  his  wife  Elizabeth  are  each  entitled  to  oom 
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fifteenth  of  the  lands,  and  the  petitioners  Richard  Ledbet- 
ter  and  the  defendant  Gash  are  entitled,  each  to  one  sixth 
part  or  interest  in  the  whole.  The  only  ground  upon 
which  the  petition  was  opposed  before  us,  was  that  the 
court  erred  in  hearing  the  case,  at  the  first  term,  at  which 
the  answer  was  put  in.  We  have  already  answered  the 
objection.  The  proceedings  in  partition  are  summary  and 
made  so  with  a  view  to  save  time  and  expense. 

For  these  reasons  the  judgment  must  be  reversed  and 
the  cause  remanded,  and  this  must  be  certified  to  the 
Court  below.   . 

PcB  CuKiAM.  Ordered  accordingly. 


DEN  ON  DEMISE  OF    IIARVEN    AND   WIFE    ra.  HUNTER  k, 
SPRINGS. 

Whmo  o  puty,  who  was  entitled  to  the  poietion  of  deeds,  merely  itatM  oa 
afftdavit  **that  he  did  not  know  what  had  become  of  the  originals,  and  that 
he  had  made  doe  enquiry  for  them  and  was  nuable  to  obtain  them,"  this  ia 
not  Bofficient  to  entitle  him  to  introduce  copies. 

In  order  to  anthoriie  one,  entitled  to  the  eastody  of  a  deed  under  which  he 
claims,  to  introduce  a  copy,  it  should  appear  that  erery  place  which  tha 
law  deems  its  proper  repository  should  be  examined,  and  every  person 
brought  forward,  who  by  law  had  been  entitled  to  the  poasesstoa  of  tha 
deed. 

The  ease  of  Harper  v.  HaneocJcf  6  Ire.  127,  cited  and  approved. 

Appeal  from  the  Special  Term  of  Mecklenburg  Su- 
perior Court  of  Law,  in  November,  1846,  his  Honor  Judge 
Peabson  presiding. 
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The  plaintiffs  claim  title  to  the  lands  in  dispute  through 
Thomas  Kendrick.  They  alleged  that  John  Kendricki 
the  father  of  Thomas,  devised  to  him  and  Green  Kendrickt 
his  brother,  the  land  in  dispute.  To  show  title  in  John 
Kendrick  the  lessors  of  the  plaintiff  offered  in  e  vidence 
copies  from  the  register's  office  of  various  deeds  covering 
the  land,  and  a  similar  copy  of  a  deed  from  Green  Ken* 
drick  to  Thomas  Kendrick  of  his  moiety  of  the  devised 
premises.  Mrs.  Harven,  one  of  the  lessors  of  the  plain* 
tiff,  was  the  only  child  and  heir  at  law  of  Thomas  Ken* 
drick,  who  died  in  the  year  1829  intestate.  At  the  time 
of  bis  deaths  bis  daughter  Mrs.  Harvin  was  an  infant 
and  was  but  seventeen  years  of  age,  when  she  married 
the  other  lessor  of  the  plaintiff.  To  entitle  themselves 
to  read  the  copies  in  evidence,  the  plaintiffs  produced 
one  Smith,  who  was  the  son  in-law  and  executor  of  John 
Kendrick,  who  proved,  that,  a  few  days  before  his  death 
his  testator  delivered  to  him  the  original  deeds,  with  the 
request  that  he  would  band  them  to  Thomas  Kendrick, 
which  be  did,  in  whose  possession  they  remained  to  the 
time  of  bis  death.  Since  then  be  knew  nothing  of  them. 
The  affidavit  of  VV.  Uarvin  one  of  the  lessors  of  the 
plaintiff  was  then  read.  It  stated  '*  that  he  did  not  know 
what  had  become  of  the  original  deeds  to  John  Kendrick 
or  of  that  from  Green  Kendrick  to  Thomas,  that  he  had 
made  due  enquiry  for  them  and  was  unable  to  procure 
them.  The  admission  of  the  copies  was  objected  to  by 
the  defendants,  but  allowed  by  the  court.  Objections  to 
other  evidence  in  the  case  were  made  below,  but  were 
abandoned  here,  and  the  only  question  submitted  to  this 
Court,  is  as  to  the  reception  of  the  registered  copies  of 
the  deeds. 

Acery  and  Osborne^  for  the  plaintiffs 
Wilson,  for  the  defendants. 

Nash,  J.  This  cause  was  tried  at  the  Special  Term  of 
he  Superior  Court  of  Mecklenburg  County,  held  in  the 
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Fall  of  1846.  The  case,  then,  does  not  come  under  the 
operation  of  the  Act  of  the  General  Assembly,  passed  at 
their  Session  begun  in  that  year  CA.  68.  Sec.  1,  and  the 
question  is  to  be  decided  by  the  law,  as  it  existed  before 
the  passage  of  that  act.  The  admissibility  of  such  sec- 
ondary evidence,  upon  a  proper  case,  is  not  denied,  but 
it  is  denied  that  the  plaintiff  has  entitled  himself  to  it 
here.  In  the  many  cases,  which  have  been  from  time  to 
time,  ruled  in  our  Courts,  the  sound  general  rule,  that 
the  best  evidence,  which  the  nature  of  the  case  admits 
of,  must  be  produced,  has  never  been  lost  sight  of,  nor  re- 
laxed, beyond  the  manifest  necessity  of  the  case,  and  this 
necessity  must  be  made  clear  to  the  court.  The  person, 
who  claims  the  benefit  of  the  exception,  must  swear,  that 
the  higher  evidence  is  not  in  his  power  and  that  he  does 
not  know  where  it  is,  and  its  destruction  or  loss  must  be 
proved  by  the  person  in  whose  custod}',  it  is  presumed  by 
the  law  to  be.  Harper  v.  Handcockf  6lh  Ire.  127.  His 
Honor,  who  tried  the  cause,  admitted  the  copies  to  be 
read,  upon  the  presumption,  that,  in  the  absence  of  the 
proof  to  the  contrary,  the  title  deeds  passed  to  Mrs  Har- 
ven,  the  heir  at  law,  and  the  husband  was  competent  to 
make  an  affidavit,  to  account  for  the  non-production  of 
the  originals.  Without  deciding  this  question,  the  ob- 
jection is  as  to  the  sufficiency  of  the  affidavit  itself,  under 
the  circumstances.  The  case  does  not  profess  to  set 
forth  the  affidavit  itself,  but  its  contents.  It  states,  not 
that  he  did  not  have  the  deeds  in  his  possession  but  sim- 
ply that  the  affiant  did  not  know  where  they  were  and 
that  he  bad  made  due  enquiry  for  them,  and  was  unable 
to  procure  them.  It  may  be  that  his  possession  is  sub- 
stantially and  sufficiently  denied,  but  the  affidavit  ought 
to  have  set  out  what  enquiries  he  had  madot  where  and 
of  whom,  that  the  Court  might  judge,  whether  they  were 
sufficient.  It  will  be  recollected  also  that  the  plaintiff 
Mrs.  Harven  was  at  the  time  of  her  fathers  death  very 
young  and  was  but  seventeen,  when  she  intermarried 
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with  William  Harvin.  If  the  County  Court  of  Mecklen- 
burg, performed  their  duty,  she  had  a  guardian  appoint* 
ed,  in  whose  custody  the  title  deeds  of  her  real  property 
would  probably  be,  and  if  we  are  to  take  the  affidavit  as 
true,  those  deeds  may  be  in  his  possession  still,  for  it  does 
not  appear  that  he  delivered  them  to  the  plaintiff,  the 
husband.  It  is  true,  that,  in  order  to  show  that  an  orig- 
inal is  not  in  being,  it  is  not  necessary  to  prove  that  every 
place  has  been  searched,  where  it  might  possibly  be,  or 
every  person  examined,  who  might,  by  any  possibility 
have  it  in  possession,  but  every  place,  which  the  law 
deems  its  proper  depositor}*,  ought  to  be  properly  examin- 
ed  and  every  person  brought  forward  who,  by  law,  is  enti- 
tled to  the  possession,  2  Steph.  1 521 .  Nothing  else  ought 
to  satisfy  the  Court,  as  the  introduction  of  secondary  evi- 
dence is  from  necessity,  that  the  ends  of  justice  may  not 
be  defeated.  As  from  the  case  of  Harper  and  Handcock^ 
it  must  clearly  appear,  that  the  higher  evidence  was  not 
within  the  party's  power,  to  produce,  we  are  constrained 
to  say  that  the  copies  of  the  deeds  were  in  this  instance 
inadmissible. 

Fn  CuKiAM.    Judgment  reversed  and  venire  de  nouo. 


4M  SUPREME  COUllT. 


WILLIAM  V.  DlUCll  tff.  IIOWKLL  AND  ARMFIELD. 

MTbere  the  principal  &utn  in  a  prouiissory  note  is  under  one  hniidred  dollars , 
bat  the  ioterest  accrued  makea  the  whole  aura  due  ou  the  note,  upwards  of 
an  hundred  dollare,  the  Couuty  Court  has  jurisdiction  of  a  suit  brought  upoo 
Buch  note. 

The  cases  of  Grifm  v.  Inge,  3  Dev.  358,  McCarUr  v.  Quinn,  4  Ire.  43, 
and  Clark  y.  Cameron,  Ibid.  161  ^  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Davie 
County,  at  tlie  Spring  Term,  18 18,  his  Honor  Judge 
Manly  presiding. 

This  was  an  action  of  debt  commenced  in  the  County 
Court  of  Davie,  upon  a  prommissory  note  for  ninety-three 
dollars  and  ninety-one  cents,  on  which  there  was  due  for 
interest  at  the  time  when  tho  writ  was  issued,  the  sum 
of  eight  dollars  and  twenty-one  cents,  making  the  total 
amount  of  principal  and  interest,  due  on  the  note  at  thai 
time,  one  hundred  and  two  dollars  and  twelve  cents. 
Upon  the  return  of  the  writ,  a  motion  was  made  to  dis« 
miss  the  suit,  because  it  was  alleged  to  be  commenced 
upon  a  promissory  note  for  a  less  sum  than  one  hundred 
dollars,  contrary  to  the  provisions  of  the  41  section  of  the 
31st  Chapter  of  the  Revised  Statutes.  The  motion  was 
sustained  and  the  suit  dismissed,  when  the  plaintiff  ap- 
pealed to  the  Superior  Court,  in  which  a  similar  motion 
was  made  and  sustained,  and  from  the  orders  of  dismis- 
sion the  plaintiff  appealed  to  this  Court. 

Craigc,  for  the  plaintiff. 
Clarke,  for  the  defendants. 

Battle,  J.  We  think  that  the  Court  below  erred  in 
dismissing  the  plaintiff's  suit.    The  40th  section  of  the 


AUGUST  TERM,  1848.  46» 


Biioh  ».  How«ll 


3ist  chapter  of  the  Revised  Statutes  enacts,  that  no  suit 
shall  be  originally  commenced  in  the  County  or  Superior 
Court  ''for  any  sum  of  less  value  than  one  hundred  dollars 
due  by  bond,  promissory  note  or  liquidated  account 
signed  by  the  party  to  be  charged  thereby,*'  and  the  next 
succeeding  section,  to  wit,  the  41st,  makes  it  the  duty  of 
the  Court,  if  any  suit  shall  commence  therein  "  for  any 
sum  of  less  value  than  one  hundred  dollars  due  by  bond, 
promissory  note,"  &c.  to  dismiss  it.  In  the  Court  below 
the  value  of  a  promissory  note  seemed  to  be  considered 
the  same  as  the  principal  sum  due  on  it,  without  regard 
to  the  interest,  and  in  that  consisted  the  error.  By  the 
value  of  a  note  is  meant  what  it  is  worth,  and  that  must 
be  both  its  principal  and  interest ;  otherwise  all  notes 
for  the  payment  of  the  same  amount  of  principal  money, 
whether  much,  little  or  no  interest  is  due  upon  them,  will 
be  of  precisely  the  same  value.  This  is  certainly  not  so 
in  fact,  and  it  is  not  understood  to  bo  so  in  common  par- 
lance. This  suit,  then,  having  been  commenced  in  the 
County  Court  upon  a  prommissory  note  of  greater  value 
than  one  hundred  dollars,  that  Court  had  jurisdiction  of  it 
and  ought  not  to  have  dismissed  it,  by  reason  of  any  thing 
contained  in  the  41st  section  of  the  Act  referred  to.  But 
perhaps  it  may  be  contended  the  6th  Section  of  the  6Snd 
Chapter  of  the  Revised  Statutes  "concerning  the  power 
and  jurisdiction  of  Justices  of  the  Peace,"  has  taken  away 
the  original  jurisdiction  of  the  Courts  over  cases  of  this 
kind.  That  section  gives  to  a  single  justice,  out  of  Court, 
the  power  to  take  cognizance  of,  and  determine,  any 
suit  commenced  by  warrant  upon  a  promissory  note,  the 
principal  sum  due  on  which  is  less  than  one  hundred  dol- 
lars, though  that,  together  with  the  interest,  may  be 
more  than  one  hundred  dollars;  but  the  section  does  not 
expressly,  nor  by  any  necessary  implication,  take  away 
the  jurisdiction  of  the  courts,  and  consequently  it  re- 
mains and  becomes  concurrent.  These  pinciples  are  ful- 
ly sustained  by  the  cases  of  Grifin  v.  luge,  3  Dev.  Rep. 
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858,  McCarter  v.  Quinn^  4  Irod.  Rep.  43,  and  Clark  v. 
Cameron,  Ibid  IGl.  The  jadgment  of  the  Saperior  Court 
mast  be  reversed*  and  the  cause  mast  be  remanded  for 
farther  proceeding  therein  according  to  law. 

Per  Curiam.  Ordered  accordingly. 


DEN  ON  DEMISE  OF  W.  P.  WAUGH  v$.  W.  RICHARDSON. 

A  grant  cannot  be  avoided  opon  evidence  In  ejectment 

The  granting  part  of  a  deed  ie  not  avoided  by  a  defect  in  the  ezception ;  bat 

the  exceplioa  iteelf  becomee  iaeffeclnal  thereby  and  the  grant  xemaiae  la 

force. 
The  eaaee  of  Reynoldt  v.  Flinnt  1  Hay.  116,  and  Xnoit  v.  Porter,  I  Hay. 

136,  cited  and  approved. 

Appeal  from  the  Saperior  Court  of  Law  of  Ashe  Conn- 
ty,  at  the  Spring  Term,  1846,  his  Honor  Judge  Caldwell 
presiding. 

The  plaintiff  claimed  the  premises  under  a  grant  made 
to  Jesse  Ray,  in  1839,  for  three  thousand  acres  of  land,  as 
a  bounty  for  erecting  iron  works,  under  the  act  of  1788. 
The  patent  describes  the  land  by  buts  and  bounds,  which 
upon  calculation,  includes  8699  acres ;  and  after  that  de« 
•oription,  then  follow  these  words,  ^  including  within  its 
bounds,  6690  acres  of  land»  which  is  excepted  in  this 
grant.**  The  survey  annexed  to  the  grant,  contains  the 
boundries  set  oat  in  the  grant  and  designates  the  quan* 
tity  of  the  land  as  3000  acres,  but  does  not  except  any 
part  or  quantity  of  the  land  within  the  survey.    But  the 
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plat  attached  to  tho  sarvey  has  laid  down,  within  the  ex« 
terior  boundaries  of  the  whole  tract,  a  number  of  smaller 
plats,  having  no  description  annexed  to  them,  except 
that,  within  some  of  them,  are  written  *'  100  acres,  175 
acres,"  and  so  on. 

The  defendant  alleged  that  the  grant  was  void,  aad 
offered  to  prove  by  witnesses  that  the  requisites  of  the 
statute  had  not  been  complied  with  in  various  particulars 
in  entering  the  land  and  having  it  viewed  and  surveyed. 
But  the  court  refused  to  receive  the  evidence.  The  de- 
fendant then  offered  witnesses  to  prove  what  land  it  was 
intended  to  except,  and  that  such  exception  included  50 
acres,  which  one  Campbell  had  entered  before  Ray's  sur. 
vey,  which  was  granted  to  the  defendant  in  1840.  But 
the  Court  rejected  this  testimony  also. 

The  defendant  then  moved  the  Court  to  instruct  the 
jury,  that  it  was  incumbent  on  the  plaintiff  to  shew  with 
certainty  the  land  excepted,  and  that  without  doing  so» 
he  could  not  recover.  But  the  court  refused  to  give  such 
instructions,  and  informed  the  jury  that  the  plaintiff  was 
entitled  to  recover,  as  the  defendant  had  not  shown  an 
elder  grant  for  the  land  in  his  possession* 

Verdict  and  jndgment  for  the  plaintiff  and  the  defen- 
dant appealed. 

Clarkcy  for  the  plaintiff. 

if.  C.  JoneSy  for  the  defendant. 

RuFFiN,  C.  J.  There  have  been  a  great  many  cases  foL 
lowing  those  of  Reynolds  v.  Flinn^  1.  Hay.  106,  and  Lew* 
is  V.  Parker^  Ibid.  125,  and  firmly  settling  the  principle 
there  laid  down,  that  a  grant  cannot  be  avoided  upon  ev- 
idence in  ejectment,  notwithstanding  the  strong  and  gen* 
eral  terms  in  which  the  act  of  1799  declares  them  void, 
if  obtained  contrary  to  law.  The  court  was  rights  there* 
fore,  in  rejecting  the  evidence  of  a  violation  of  the  provis- 
ions of  the  act  of  '88,  since  it  could  not  legally  impeach 
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the  grant    For  the  same  reason  the  grant  eoald  not  be 
affected  by  excess  of  qnantity  above  the  3000  acres,  al« 
lowed  as  a  bounty  by  the  act.    The  case  therefore  de- 
pends upon  the  construction  of  the  grant.    Noir  thai 
mast  be  made  upon  its  own  terms  and  cannot  be  altered 
by  cTidence  aliunde  of  an  intention  to  except  particular 
land,  which  is  in  truth  not  excepted  in  the  deed.    The 
evidence  offered  for  that  purpose  was,  consequently*  also 
properly  rejected.    Then,  what  is  the  legal  construction 
of  the  grant  upon  its  face  ?    There  is  no  doubt  that,  but 
for  the  exception,  it  passes  all  the  land  covered  by  the 
boundaries  according  to  the  calls,  courses,  and  distanceSi 
notwithstanding  the  quantity  so  far  exceeds  that  men- 
tkned  in  it ;  for  the  quantity  is  no  part  of  the  descriptiim 
and  cannot  control  a  definite  description  by  metes  and 
bounds,  which  is  so  well  settled,  as  to  have  become  an 
elementary  rule  of  construction.    It  follows  thence,  that 
the  question  turns  exclusively  upon  the  operation  of  the 
exception ;  which  is  of  "*  5699  acres,  included  within  the 
bounds,''  Without  specifying  any  particular  portion  as 
constituting  the  quantity  reserved,  or  any  part  of  it. 
We  think  the  exception,  thus  vague  and  uncertain,  must 
be  inoperative,  and  cannot  restrain  the  general  terms  of 
the  grant  of  the  land  according  to  the  description  in  the 
patent    A  grant  of  ''5099  acres,  included  in  a  county,  or 
included  within   certain    boundaries  covering    100,000 
acres,"  would  be  void,for  the  uncertainty  of  the  subject 
of  the  grant.    So,  when  the  grant  clearly  identifies  the 
thing  granted,  it  must  pass  all  of  it  that  is  not  properly 
and  sufficiently  excepted    The  granting  part  of  a  deed 
is  not  avoided  by  a  defect  in  the  exception,  but  the  excep- 
tion itself  becomes  ineffectual  thereby,  and  the  grant  re- 
mains in  force.    Such,  we  hold,  to  be  the  law  of  this  case 
according  to  the  terms  of  the  patent.    There  is  nothing 
in  the  plat  and  survey  annexed  to  it,  which  can  aid  the 
construction,  supposing  they  could  have  the  effect  in  any 
case  of  extending,  the  sense  of  plain  words  in  the  body 
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of  the  grant;  for,  in  fact,  the  grant  goes  beyond  the  de- 
scription in  the  snrvey,  in  introdacing  an  exception,  at 
ail ;  and  the  whole  figure  in  the  plat,  formed  by  the 
lines  called  for  in  the  survey,  is  occupied  by  smaller  dia- 
grams, in  some  of  which  there  are  numbers  of  acres  set 
down,  but  there  is  no  clew  given  thereinto  the  enquiryt 
which  diagrams  represent  the  part  or  parts  excepted. 
These  circumstances,  together  with  the  disregard  of  the 
enactments  regulating  the  proceedings  on  entries  for 
iron  works,  alleged  by  the  defendant,  may  furnish  suf- 
ficient grounds  for  impeaching  the  grant  in  another  pro* 
eeeding. 

But  in  this  action  the  law  is,  that  the  grant  is  to  be  re- 
ceived as  valid  ;  and  we  think  it  is  to  be  read,  as  if  there 
were  no  exception  in  it,  since  the  exception,  as  expressed 
is  so  vague  as  not  to  identify  the  part  excepted  and  is 
therefore  inefiectual* 

Per  Cukiam.  Judgment  aflirmed. 


B.  i.  ALLEN  M.  MARVELL  HILLS. 

Undw  the  Aols  of  AiMinbly,  ertablidiiDg  the  Connty  of  Polk,  oonntotod  with 
tht  Act  of  1836,  Rot.  St.ch«  31,  aec  39,  a  citizen  of  the  Coaaty  of  Polk 
bu  no  right  to  institnto  a  rait  in  the  Snperior  Conrt  of  Ratherfeid  Coimty 
agniaet  another  oitizin  of  Polk,  and  on  pieatha  tnit  mm  ba  rtfafniaed 

Appeal  from  the  Snperior  Court  of  Law  of  Rutherford 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge  Bat< 
TLE  presiding. 
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The  writ  is  in  case  and  was  issued,  from  the  office  oC 
the  Superior  Court  of  Rutherford  County,  to  the  Sheriff 
of  Polk  County,  by  whom  it  was  served  on  the  Defendant 
Upon  its  return  the  Defendant  filed  a^  plea  in  abatement, 
alleging  that  neither  the  plaintiff  nor  the  defendant 
were  residents  of  the  County  of  Rutherford,  but  before 
and  at  the  time  of  issuing  said  writ  "he  the  said  plaintiff 
and  this  defendant,  were  and  from  thence  hitherto  have 
been  and  still  are  residents  of  the  County  of  Polk.  To 
this  plea  there  was  a  general  demurrer.  On  argument, 
the  Court  adjudged,  ''that  the  demurrer  be  overruled  and 
the  defendant  go  without  day."  The  plaintiff  appealed 
to  this  Court 

JV.  W.  Woodfin,  for  the  plaintiff. 
Baxter^  for  the  defendant. 

Nash,  J.  The  controversy  arises  under  the  Act  of  the 
General  Assembly,  passed  in  the  year  1846-7,  for  estab* 
lishing  the  County  of  Polk.  By  the  Act  of  1836,  Rev.  Si. 
Ch.  31,  Sec.  39,  it  is  provided  among  other  things,  "that 
all  actions  on  the  case,  shall  be  brought  to  the  Court  of 
the  County,  where  both  parties  reside  ;  and  where  the 
parties  live  .in  different  Counties,  shall  be  brought  to  the 
Court  of  either  County,  at  the  option  of  the  plantiff,  and 
when  any  suit  or  action  shall  be  brought,  otherwise  than 
is  herein  directed,  such  action  or  suit,  may  be  abated  on 
the  plea  of  the  defendant."  The  demurrer  admits  that 
both  the  parties,  at  the  time  the  writ  was  issued,  lived  in 
the  County  of  Polk,  and  the  judgment  of  the  Court  was 
clearly  right,  unless  the  Act  of  1846  has  otherwise  di« 
rected.  In  other  words,  the  Superior  Court  of  Rutherford 
has  no  jurisdiction  of  the  casci  unless  that  Act  gives  if. 
It  is  not  pretended  that  any  other  does.  Let  us  examine 
this  Act  then  and  see  what  is  the  jurisdiction  conferred 
by  it  on  the  Superior  Court  of  Rutherford,  as  to  the  ques- 
tion before  us.  By  the  SOth  ch.  1846,  the  County  of  Polk 
is  established  and  its  boundaries  prescribed,  and  by  the 
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supplemental  Act,  ch.  29,  its  rights,  privileges  and  im- 
munities are  secured  to  it.  By  the  first  section,  it  is  in- 
vested with  all  the  rights,  privileges  and  immunities  of 
other  Counties  in  the  State.  By  the  4th  sec.  a  Court  of 
Pleas  and  Quarter  Sessions  is  established,  the  times  and 
place  of  holding  its  Terms  designated,  and  by  the  fifth  its 
jurisdiction  is  pointed  out.  It  declares,  that  the  County 
Courts  "shall  possess  and  exercise  the  same  power,  au- 
thority and  jurisdiction,  as  is  possessed  and  exercised  by 
the  County  Courts  in  this  State,  and  shall  have  exclusive 
jurisdiction  of  all  crimes  committed  within  the  limits  of 
said  County,  until  a  Superior  Court  shall  be  established 
for  said  County  and  all  suits  at  law  now  pending  in  the 
County  Courts  of  Henderson  and  Rutherford,  wherein  the 
citizens  of  Polk  County  are  both  plaintiffs  and  defendants ; 
and  all  indictments  in  the  County  Courts  of  Rutherford  and 
Henderson,  against  citizens  of  Polk  County  shall  be  trans* 
ferred  to  the  County  Court  of  Polk,  and  all  appeals  from 
the  County  Court  of  Polk  shall  be  sent  to  the  Superior 
Court  of  Rutherford,  where  the  plaintiff  resides  in  that 
portion  of  Polk  County,  taken  from  Rutherford,  and  to  the 
Superior  Court  of  Henderson  where  the  plaintiff  resides  in 
that  portion  of  the  County  taken  from  Henderson.''  So 
far  then,  as  the  police  of  the  County,  and  the  inforcement 
and  protection  of  the  civil  rights  of  the  citizen,  and  the 
punishment  of  crimes  of  an  inferior  character  and  most 
frequent  occurrence,  are  concerned,  the  organization  of 
the  County  was  complete.  By  the  act  of '30  CA.  31,  Sec. 
5  and  40,  the  Courts  of  Pleas  and  Quarter  Sessions  **have 
full  power  and  authority  to  determine  all  causes,  of  a  civil 
nature  whatever  at  the  common  law,  within  the  County, 
where  the  original  jurisdiction  is  not  by  any  act  of  the 
General  Assembly  confined  to  a  single  magistrate  or  to 
the  Supreme  or  Superior  Courts."  The  original  jurisdic- . 
tion  of  the  County  and  Superior  Courts,  in  civil  matters 
is  concurrent  without  any  regard  to  the  amount  claimed, 
where  it  is  not  confined  to  a  single  magistrate.,  and  an 
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action  can  be  brought  in  the  County  Court  to  recover  any 
amount  of  money,  for  which  it  can  be  brought  in  the  Su- 
perior Court.  This  jurisdiction  is  conferred,  by  the  above 
section  of  the  Act  of '46,  on  the  County  of  Polk,  with  the 
right  of  appeal,  as  pointed  out  in  it. 

The  action,  in  this  case,  could  have  been  brought  in  the 
County  Court,  and  although  no  Superior  Court  was  then 
organized,  the  suitors  in  it  were  not  deprived  of  the  right 
of  having  their  cases  revised.  Provision  is  expressly 
made,  securing  the  right  of  appeal,  and  at  no  greater 
costs  as  to  the  circumstances,  than  existed  before  the 
erection  of  Polk  County.  It  is  evident,  it  was  not  the  in- 
tention of  the  Legislature  to  give  to  the  Superior  Court 
of  Rutherford  an}%  but  an  appellant,  jurisdiction  in  cases 
of  a  civil  character,  arising  in  Polk  County,  where  the 
plaintiff  resided  in  the  latter.  In  other  words,  they  did 
not  intend  to  alter  the  general  law  governing  the  bring* 
ing  of  actions,  as  regulated  by  the  Act  of  '36.  The  6th 
sec.  of  the  Act  of  '46  is  however  conclusive  upon  the 
question.  No  Superior  Court  had  been  organized  for  the 
County  of  Polk,  and  provision  was  to  be  made  for  the 
punishment  of  those  higher  offences,  the  jurisdiction  over 
which,  by  the  general  law  of  '36,  is  confined  to  those  tri- 
bunals. The  6th  sec.  accordingly  provides,  **that  all 
criminal  offences,  which  may  be  committed  in  the  County 
of  Polk,  which  are  cognizable  only  in  the  Superior  Court 
of  Law,  shall  be  and  continue,  under  the  jurisdiotion  of 
the  Superior  Courts  of  Law  of  Rutherford,  where  the  of- 
fender resides  in  that  portion  of  Polk  County,  which  was 
taken  off  from  Rutherford  County,  until  a  Superior  Court 
shall  be  established  for  the  County  of  Polk."  It  is  thus 
seen  that  the  Legislature,  in  this  matter,  did  not  act  un- 
advisedly, or  without  a  due  attention  to  the  convenience 
and  interest  of  the  citizens  of  Polk  County.  In  every 
case,  where  the  law  would  be  enforced  within  the  County, 
provision  is  made  for  its  due  execution,  at  the  same  time 
securing  to  suitors,  the  same  right  of  having  their  cases 
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examined  before  a  Superior  Court,  as  was  enjoyed  by 
those  of  all  other  Counties.  And  in  those  cases,  when  by 
the  general  law,  they  could  not  be  so  examined  into,  pro- 
vision is  made  for  a  resort  in  the  first  instance  to  a  tri- 
bunal without  the  County,  and  in  giving  this  original  ju« 
risdiction  to  the  Superior  Court  of  Rutherford,  they  re- 
strict it  to  criminal  offences  and  to  those,  which,  alone, 
are  cognizable  in  the  Superior  Courts,  and,  thereby,  deny« 
ing  it,  impliedly,  in  civil  cases. 

Per  Cubiaw.  Judgment  affirmed. 


THOMAS  VL.  MILLER  v«.  J.  J.  BATES. 

A  jiuUee  of  the  paaee,  before  whom  an  atUehment  if  returoahle,  hai  no 
right  to  refer  the  paper*  to  the  County  Court,  nnleae  it  appean  that  th« 
plaintiff  made  oath  before  liim  that  the  garaitheee  owed  to  the  defendant 
■ome  debt,  or  bad  property  of  hie  in  their  poaNaeion,  or  that  they  made 
mch  a  Btatement  of  facte,  that  the  joatice  could  not  proceed  to  f  ire  jndg^ 
ment  thereon.  The  proceai  returned  to  the  County  Conrt,  witbont  aome 
•f  theaa  mattan  being  certified  by  the  Juatioe,  ahonld  be  diamiaMd^ 

Appeal  from  the  Superior  Court  of  Law  of  Henderson 
County,  at  the  June  Term,  1846,  his  Honoi  Judg« 
Battle,  presiding. 

The  plaintiflf  sued  oat  an  attachment  against  the  defen- 
dant returnable  before  a  single  justice,  and  caused  seve* 
ral  persons  among  whom  was  George  Clayton,  to  be  sum« 
moned  as  garnishees.  They  accordingly  appeared  be- 
fore the  justice,  who  after  examining  them  upon  oath 
made  the  following  endorsement  upon  the  attachment. 
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**  On  examination  of  the  within  attachment  before  me« 
Lincoln  Fulton,  an  acting  justice  of  the  peace  for  the 
County  of  Henderson^  the  plaintiff  and  garnishees  being 
present  and  having  been  examined  on  the  garnishment  on 
their  oath  duly  administered,  and  declaring  thereon  that 
the  plaintiff  in  this  attachment  can  have  no  claims,  what- 
ever upon  any  amount  in  their  hands  due  Jamss  J.  Bate?, 
and  I  from  examination  rendered  judgment  against  the 
plaintiff  for  costs,  took  his  affidavit  according  to  law, 
and  transmit  the  same  together  with  the  original  attach- 
ment, and  all  the  papers  thereto  annexed,  to  the  Court 
of  Pleas  and  Quarter  Sessions  for  Henderson  County, 
that  due  justice  therein  may  be  rendered  according  to 
law.  I  have  directed  the  officer  to  notify  the  parties  that 
the  same  will  be  returned  to  the  next  County  Court.'' 
There  was  also  an  endorsement  by  the  justice  of  his  judg- 
ment against  the  plaintiff  for  costs,  though  he  *'  found 
the  debt  of  the  plaintiff  to  be  just  for  the  sum  of  about  fifty 
dollars."  And  another  endorsement  of  a  levy  of  the 
sheriff  in  these  words,  '*  levied  this  attachment  on  James 
J.  Bates's  interest  in  one  lot  in  Hendersonville  and  im- 
provements, the  lot  on  which  George  Clayton  now  liveft 
at  the  suit  of  Thomas  R.  Miller." 

The  attachment  with  the  proceedings  thereon  and  oth- 
er papers  were  returned  to  the  next  County  ^ourt,  from 
which  they  were  transferred  by  virtue  of  the  act  of  1844, 
Ch.  12  to  the  Superior  Court,  and,  at  the  Special  Term 
thereof  in  June  1846,  they  were  dismissed,  upon  the  mo* 
tion  of  the  counsel  for  the  garnishees,  and  the  plaintiff 
appealed. 

Francis^  for  the  plaintiff. 
^  Baxter^  for  the  defendant. 

Battle  J.  We  cannot  see  how  the  Court  below  coald 
have  done  otherwise  than  dismiss  the  attachment,  as 
having  been  improperly  returned  by  the  Justioe  of  the 


AUGUST  TERM,  1848.  479 

Miller  v.  Bates. 

County  Court.  The  **  act  authorizing  attachments  to 
issue  for  the  recovery  of  debts,  and  directing  the  proceed- 
ings thereon,''  1  Rev.  Stat.  Ch.  6  prescribes,  in  the  14th 
Section,  the  mode  of  proceeding  against  garnishees  in 
attachments  returnable  before  a  single  justice.  Among 
other  provisions,  it  declares  that  **  when  any  garnishee 
shall  on  his  or  her  garnishment,  deny  that  he  or  she  has 
in  his  or  her  possession  any  property  of  the  defendant« 
and  the  plaintiff  in  such  attachment  shall  on  affidavit 
suggest  to  the  justice,  that  such  garnishee  owes  to,  or 
has  property  in  his  or  her  hands  belonging  to  the  defeu" 
dant,  or  when  any  garnishee  shall  on  his  or  her  gar^ 
nishment  make  such  astatment  of  facts  that  thejastioe, 
before  whom  such  garnishment  shall  be  made,  cannot 
proceed  to  give  judgment  thereon,  then,  in  either  of  these 
cases,  the  justice  shall  return  the  attachment  and  other 
papers  to  the  next  County  Court  to  be  held  for  his  County 
and  the  Court  shall  order  an  issue  or  issues  to  be  made 
up  and  tried  by  a  jary  and  the  Coart  shall  give  judgment 
on  the  verdict  of  the  jury  as  in  other  cases."  Now,  in  the 
case  before  us,  it  does  not  appear,  that  the  plaintiff  sug- 
gested on  oath  either  of  the  things  which  authorized  the 
justice  to  return  the  proceedings  to  the  County  Court. 
The  justice  says  merely,  that  he  *'took  the  plaintiff's  affi- 
davit according  to  law,"  but  he  does  not  state  that  the 
plaintiff  swore,  that  the  garnishees  owed  to  the  defen«- 
dant  any  debt,  or  had  any  property  of  his  in  their  hands 
or  that  they  made  such  a  statement  of  facts  that  the  jus- 
tice could  not  proceed  to  give  judgment  thereon.  He 
therefore,  apparently,  had  no  authority  to  return  the  at« 
tachment  and  accompanying  papers  to  the  County  Court, 
and  the  garnishees  had  the  right  to  have  the  proceedings 
dismissed  as  to  them ;  particularly  as  it  does  not  appear 
that  the  plaintiff,  after  the  attachment  and  papers  were 
returned  to  Court,  ever  moved  to  have  an  issue  made  up 
to  try  the  question  of  their  indebtedness  to  the  defendant 
or  of  their  having  any  property  belonging  to  him  in  their 
10 
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hands.  Nor  could  the  attachment  be  sustained  before 
the  Court  by  virtue  of  the  levy  on  the  land  of  the  defen- 
dant in  the  possession  of  George  Clayton.  It  does  not 
appear  that  the  lot  was  shown,  or  offered  to  be  shown, 
by  the  plaintiff,  to  belong  to  the  defendant ;  but  if  that 
had  been  done,  the  justice  did  not  condemn  the  same  for 
the  satisfaction  of  the  plaintiff's  debt,  as  he  was  required 
by  the  20th  Section  of  the  before  recited  act,  to  have 
done,  before  he  returned  the  attachment  to  the  County 
Court.  Therefore,  neither  the  County  Court,  or  the  Su- 
perior Court,  to  which  the  cause  was  transferred,  had 
jurisdiction  of  it,  and  the  latter  Court  did  right  in  dis- 
missing it    The  judgment  must  be  affirmed. 

Per  Citsiah.  Judgment  affirmed 


D.  F.  RAMSOUR  &  WIFE  vt.  JOSHUA  HARSHAW. 

Oa  aa  appeal  from  the  judgmeat  of  a  Jaetiee  of  the  Peace,  if  the  defeadant 
doea  not  plead,  lo  that  aa  inae  may  be  made  up,  the  Conit  may  randei 
judgment  either  with  or  without  the  Terdict  of  a  jury. 

Appeal  from  the  Superior  Court  of  Law  of  Cherokee 
County,  at  the  Spring  Term  1848,  his  Honor  Judge  Bat- 
tle, presiding. 

The  suit  began  by  warrant  before  a  Justice  of  the 
Peace  for  925  85,  due  by  account.  From  the  transcript 
the  case  appears  to  be  as  follows  :  The  suit  was  com- 
menced on  the  5th  of  March,  1845 ;  and  the  defendant 
appeared  before  the  Justice  and  '^pleaded  the  statute  of 
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limitations  ,**  thereupon  judgment  was  rendered  for  him 
and  the  plaintiff  appealed  to  the  County  Court.  At  De- 
cember Term,  1845,  the  plaintiff  was  non-suited  and  ap- 
pealed to  the  Superior  Court;  and  in  March  1847,  the 
case  was  submitted  to  a  jury  and  the  plaintiff  was  again 
non-Buited ;  but  on  his  motion  the  non-suit  was  set  aside 
on  the  payment  of  costs.  At  March  Term  1848,  a  jury 
was  again  impannelled  to  try  the  issue  on  the  statute  of 
limitations,  and  while  the  trial  was  pending,  the  defen- 
dant offered  to  plead  a  set  off,  but  the  Court  refused  to 
receive  the  plea  and  there  was  a  verdict  for  the  plaintiff. 
The  defendant!s  counsel  then  moved  in  arrest  of  judgmenS 
because  there  was  no  issue  joined  on  which  a  verdict 
could  be  given,  but  the  Court  gaye  judgment  and  the  de- 
fendant appealed. 

J.  W.  Woodfin  and  Frands^  for  the  plaintiff. 
Edneyt  for  the  defendant. 

RuFFm,  C.  J.  The  motion  to  plead  a  set  off  was  pro- 
perly refused,  whether  it  be  regarded  as  a  motion  to  plead 
ab  originCf  or  to  add  a  plea  to  one  before  made.  Being 
a  motion  addressed  to  the  discretion  of  the  Superior  Court, 
the  decision  there  is  final.  It  has  been  often  held  so  in 
respect  to  adding  a  plea.  So  it  must  be,  when  the  de- 
fendant does  not  plead  in  apt  time  and  wishes  to  do  so 
afterwards.  The  Act  of  1794  allows  a  trial  by  jury  on  an 
appeal  from  a  justice  on  an  issue  made  up  in  the  County 
Court,  but  it  directs  that  the  issue  shall  be  made  up  at 
the  first  termi  and  consequently  the  defendant,  as  a  mat- 
ter of  right,  cannot  plead  after  that  term.  Upon  this 
ground,  this  Court  could  not  reverse  the  decision!  being 
on  a  matter  of  discretion,  whatever  we  might  think  of  its 
propriety.  But  under  the  circumstances  and  in  that  stage 
of  the  case  the  Court  very  properly,  in  oar  opinion,  refused 
to  admit  the  plea  tendered. 
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We  think  likewise  that  the  Coart  properly  refused  to 
arrest  the  judgment.  The  defendant  insisted  on  the 
statute  of  limitations  before  the  magistrate,  and  he  en« 
tered  it  on  the  warrant  as  ''the  plea"  of  the  defendant, 
and  although  no  plea  was  formally  drawn  op  and  filed  in 
the  County  Court,  it  is  obvious  that  both  parties  treated 
that  minute  as  a  plea,  on  which  issue  was  joined  in  both 
the  County  and  Superior  Court.  The  plaintiflT  was  twice 
non-suited,  because  he  was  not  ready  to  prove  his  case  on 
that  issue,  there  being  no  other,  and  he  was  compelled  to 
pay  the  costs  to  the  defendant  in  order  to  get  his  cause 
reinstated.  The  justice  of  the  case  therefore  clearly  re- 
quired judgment  to  be  given  en  the  verdict,  as  upon  an 
issue  joined.  But  if  it  be  admitted  that  there  was  no 
plea  in  Court,  the  plaintiff  would  still  be  entitled  to  judg- 
ment, for  the  want  of  a  plea.  From  the  nature  of  the 
jurisdiction  of  a  Justice  of  the  Peace,  an  appeal  from  him 
was  to  all  the  Justices,  sitting  in  the  County  Court  for  a 
re-hearing  in  a  summary  way,  like  that  before  had  out 
of  Court.  Such  is  the  course  on  appeals  to  the  Quarter 
Sessions  in  England.  Accordingly,  our  Acts  of  1  mfjtev, 
Co.  C.  115,  63,  expressly  provided  for  a  re*hearing  or  de* 
termination  by  the  Justices  of  the  Court  without  further 
process,  and  in  a  summary  way  without  a  jury.  The  Act 
of  1794,  Rev.  Code  C  414  directs,  indeed,  that  an  issue 
shall  be  made  up  and  tried  the  first  Court  by  a  jury.  But 
it  is  obvious  there  can  be  no  issue  made  up,  unless  the 
defendant  will  tender  one  by  plea ;  as  without  a  sugges- 
tion from  him,  the  Court  cannot  know  on  what  point  to 
make  up  the  issue.  Then,  the  question  is,  what  is  the 
proper  course  when  the  defendant  will  not  plead.  The 
plaintiff  is  not  thereby  to  be  deprived  or  delayed  of  a  trial. 
In  strictness  we  suppose  the  Court  might  proceed  to  a 
summary  abjudication  according  to  the  course  of  the 
common  law,  and  that  prescribed  in  the  Act  of  '77.  But 
the  practice,  we  believe,  has  been  to  call  in  «  jury  in  such 
eases  to  ascertain  the  sum  due  the  plaintiff,  in  the  nature 
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of  an  assessment  of  the  damages  on  a  writ  of  enquiry, 
npon  a  jadgment  by  default.  Admitting  the  practice  not 
to  be  foanded  on  any  express  provision  of  the  statute, 
yet  it  seems  very  proper  in  itself,  as  it  is  in  aid  of  the 
jadgment  of  the  Court  and  violates  no  principle*  but  is 
conformable  to  the  general  preference  of  the  law  for  a 
trial  by  jury,  either  in  determining  an  issue  of  fact  or  in 
ascertaining  damages.  It  cannot  be  erroneous  to  em- 
pannel  a  jury  in  such  a  case  ;  for  if  the  Court  could,  with- 
out a  jury,  give  a  summary  judgment,  there  is  no  harm 
in  adding  to  the  jadgment  of  the  Court  the  sanction  of 
finding  by  a  jury.  From  the  provision  in  the  statute  for 
a  jury  to  try  an  issue  joined  on  an  appeal,  the  power  in- 
cidentally arises  to  the  Court  to  call  in  the  aid  of  a  jury 
to  ascertain  the  debt,  when  there  is  no  issue  and  the  debt 
is  uncertain  upon  the  warrant  It  follows  that  the  plain- 
tiff was  entitled  to  judgment,  though  there  was  no  issue, 
for  if  the  Court  was  satisfied  that  the  sum  of  money  was 
due  to  the  plaintiff,  there  should  be  judgment  for  it, 
whether  the  Court  became  thus  satisfied  by  force,  simply, 
of  the  evidence  given  in  Court,  or  by  that  together  with 
the  concurring  verdict  of  the  jury. 

PsR  Curiam.  Jadgment  aflirmed. 
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WILLIAM  KLINE  vr  JOUN  SMULERf 

It  U  00  objection  to  an  action  for  malicious  pro8ecution»  that  the  party  wu 
arrested  under  a  warrant  having  no  seal ;  nor  is  it  necessary  in  sach  an 
action  to  shew  that  the  n-dine  of  the  person,  who  commenced  the  proaeen^ 
tioD,  was  endorsed  on  the  bill  of  the  indictment  as  prosecutor. 

Appeal  from  the  Superior  Court  of  Law  of  Macon 
Gounty,  Spring  Term,  1848,  his  Honor  Judge  Battlk 
presiding. 

This  is  an  action  for  maliciously  prosecuting  the  plain- 
tiff and  causing  him  to  be  indicted  for  stealing  some 
sheaves  of  oats  from  the  defendant.  Plea  not  guilty.  On 
the  trial  the  plaintiff  gave  in  evidence  a  warrant  issued 
against  him  for  the  offence  by  two  justices  of  the  peace* 
which  was  not  under  seal,  but  only  signed  by  them,  and 
the  plaintiff  further  gave  evidence,  that  the  defendant 
made  oath  that  the  plaintiff  stole  the  oats,  and  applied 
to  the  magistrates  for  the  warrant ;  and  that  the  plain- 
tiff was  arrested  thereon,  and,  upon  examination  had, 
was  bound  over  by  the  magistrate  to  Court  on  the  charge 
and  that  the  warrant  and  recognizances  were  dluy  re- 
turned.  The  plaintiff  further  gave  in  evidence  the  re- 
cord of  an  indictment  found  for  the  larceny,  and  his 
subsequent  trial,  and  acquital  thereon,  and  also,  that  the 
defendant  upon  the  return  of  the  process  to  Court  ap- 
peared as  a  witness  against  the  plaintiff,  and  was  the 
only  one  sworn  and  sent  to  the  grand  jury  upon  the  in- 
dictment ;  and  that,  pending  the  indictment,  the  defen- 
dant  made  a  bet  with  another  person,  that  he  would  con- 
vict the  plaintiff  on  the  indictment.  The  counsel  for  the 
defendant  insisted,  that  the  warrant  was  void,  because  it 
was  not  under  seal,  and  therefore  that  the  defendant 
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tould  not  be  held  responsible  as  the  prosecutor  on  that, 
and  that,  for  that  reason,  and  because  the  defendant  was 
not  naarked  on  the  indictment  as  the  prosecutor,  and  did 
not  appear  to  have  been  a  witness  on  the  trial  of  the 
plaintiff,  there  was  no  evidence  that  the  defendant  was 
the  prosecator  of  the  indictment ;  and  he  moved  the  Court 
8o  to  instruct  the  jury.  The  Court  refused  the  motion; 
and  charged  the  jury,  that  the  defendant  could  not  avail 
himself  of  the  want  of  a  seal  to  the  warrant  as  shewing 
that  he  did  not  cause  the  plaintiff  to  be  prosecuted  and 
indicted  for  the  larceny ;  and  that  upon  the  warrant  and 
record  and  the  parol  evidence,  if  believed  by  them,  the 
Jury  might  find,  that  the  defendant  was  the  prosecutor  of 
the  indictment  if  they  were  satisfied  therefrom,  that  such 
was  the  fact.  The  jury  found  for  the  plaintiff,  and  the 
defendant  appealed  from  the  judgment. 

/.  W.  Woodfiiif  for  the  plaintiff. 
Ednefff  for  the  defendant. 

RuFFiN,  C.  J.  If  the  magistrates  had  discharged  the 
plaintiff  jtnd  the  action  were  for  maliciously  charging 
the  plaintiff  with  the  larceny  before  them  and  causing 
him  to  be  arrested  therefor,  it  is  not  seen,  that  the  defect 
in  the  warrant  could  have  protected  the  defendant.  For 
the  charge  alleged  against  the  plaintiff  was  of  an  infa* 
mous  offence,  and  the  magistrates  had  cognizance  of  it 
as  respected  the  arrest  and  examination  of  the  person  ac« 
cused,  and  by  the  prosecution  the  plaintiff  would  have 
been  prejudiced  in  his  property  and  character.  Upou 
those  grounds  it  has  been  often  held,  that  after  the  dis- 
charge of  the  accused  this  action  will  lie,  if  the  proceed- 
ings, though  defective,  were  maliciously  prosecuted  with* 
out  probable  cause,  Chambers  v.  Robison,  Str.  691.  JE/- 
see  V.  Smith,  1  Dow.  and  Ryt.  99.  But  that  is  not  ma- 
terial here,  since  the  action  is  for  the  malicious  prosecu- 
tion of  the  indictment.  Now,  the  defence  is,  that  the  de- 
fendant was  not,  in  point  of  law,  to  be  taken  as  the  pro- 


480  SUPREME  COU^T. 

'  KliDtt  V.  SbolM-.  "~'*' 

Mcator  of  it|  because  he  was  not  endorsed  as  sach  on  the 
bill  and  the  plaintiff  did  not  prove  that  the  defendant 
gave  evidence  against  him  on  his  trial.  Bat  clearly  those 
circamstances  do  not^etermine  the  defendants  liability, 
as  he  may  have  promoted  the  prosecution  and  been  the 
cause  of  it,  though  not  avowedly  the  prosecutor,  appear* 
ing  of  record.  He  is  liable,  if  in  point  of  fact,  the  indict- 
ment was  preferred  at  this  instance.  To  establish  the 
affirmative,  the  circumstances,  that  the  defendant  in  the 
first  instance  applied  for  a  warrant  against  the  plaintiff 
for  the  larceny  and  caused  him  to  be  arrested  and  bound 
over,  and  again  attended  and  went  before  the  grand  jury 
as  a  witness  against  him  and  also  made  a  wager  that  he 
would  convict  him  on  the  indictment,  certainly  constitu- 
ted  evidence  proper  to  be  submitted  to  the  jury.  It  not 
only  tended  to  show,  that  the  defendant  caused  the  in- 
dictment to  be  preferred ;  but  to  most  minds  it  amounts 
to  sufficient  and  convincing  proof.  It  is  plain,  that  the 
defect  in  the  warrant  could  not  impair  its  force,  as  evi- 
dence to  the  point  now  under  consideration,  namely,  the 
defendant's  connexion  with  the  preferring  and  prosecuting 
the  indictment,  for  whether  the  warrant  be  good  or  bad, 
it  was  issued  at  the  instance  of  the  defendant  and  was 
the  first  move  in  the  affair,  which  ended  in  the  indict- 
ment for  the  same  charge,  and  he  offers  nothing  to  show 
that  he  repented  of  his  agency  in  making  the  accusation 
and  separated  himself  from  it  before  the  indictment  was 
sent  However,  the  sufficiency  of  the  proof  is  not  a  ques* 
tion  for  the  court,  but  was  exclasively  for  the  jury  and 
was  left  to  them ;  and  our  province  is  merely  to  say, 
whether  the  facts  amounted  to  any  evidence,  on  which 
the  case  could  be  left  to  the  jury,  upon  which  the  opinion 
of  the  Court  is  decidedly  in  the  affirmative. 

Pie  Cvaux.  Judgment  affirmed. 
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THE  STATE  «#.  F.  SLUDER. 

NotwttluUiMliDg  the  Aet  of  1844,  Cb.  12,  deolartt  that  than  shall  be  no  jury 
trials  in  iha  Connty  Court  of  Baneombe,  yet  the  Coanty  Conrt  there  stiU 
retains  its  original  jnrisdiction  in  bastardy  cases,  and  if  the  defendant  tender 
an  issne,  the  case  must  be  remoYe  to  the  Snperor  Court  by  certiorari  that 
the  issue  may  there  t>e  tried. 

The  eases  of  the  State  y.  Canon,  2  Dot.  and  Bat  368.  Street  ▼.  Chrk,  Tay« 
Rep.  15  and  Burke  y.  Morgan,  5  Ire.  481  cited  and  appioyed. 

Appeal  from  the  Superior  Conrt  of  Law  of  Buncombe 
County,  at  the  Fall  Term  of  1847,  his  Honor  Judge  Sjsttlb 
presiding. 

The  defendant  was  charged  in  Buncombe  County  with 
being  the  father  of  a  bastard  child,  and  was  bound  over 
to  the  County  Court.  He  appeared  and  moved  to  be  dis« 
charged,  upon  the  ground,  that  the  Court  had  no  juris- 
diction  of  the  case.  But  the  Court  referred  the  motion, 
and  made  an  order  that  the  defendant  should  at  certain 
stated  days  pay  certain  sums  for  the  maintainance  of  the 
child,  and  also  enter  into  bond  in  820O  with  sufficient 
sureties  for  the  performing  of  the  orders  of  the  court  in 
the  premises,  and  to  indemnify  the  county  against  any 
charges  for  the  maintainance  of  the  bastard,  from  which 
the  defendant  appealed. 

On  motion  of  the  Solicitor  of  the  State,  the  Superior 
Court  dismissed  the  appeal  and  awarded  a  procedendo  to 
the  County  Court,  to  carry  into  effect  the  orders  of  that 
Conrt,  from  which  the  defendant  again  appealed  to  thi« 
Court 

Attorney  General,  for  the  State. 
X  W*  Woodfin,  for  the  defendant. 
11 
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RuFFiMyC.  J.  The  question  arises  upon  an  Act  of  1844, 
Ch.  12.  It  enacts  that  it  shall  not  be  lawful  for  the 
courts  of  Pleas  and  Quarter  Sessions  for  Buncombe,  and 
other  ennumerated  Counties,  to  try  any  causes,  where  a 
jury  may  be  necessary  nor  to  summon  a  jury  to  attend 
the  courts.  It  further  provides  that  all  suits  in  those 
counties,  whether  civil  or  criminal,  shall  originate  in  the 
Superior  Courts,  and  all  appeals  from  justices  of  the 
peace  in  civil  cases,  and  all  recognizances  by  them  taken 
in  criminal  cases,  shall  be  returned  to  the  Superior  Court; 
and  that  when  a  will  is  brought  into  the  County  Court, 
for  probate  and  is  contested,  a  transcript  of  the  proceed- 
ings, together  with  the  original  will,  shall  be  sent  to  the 
Superior  Court  and  the  issue  to  be  tried  there ;  and  that 
a  certificate  of  the  decisions  and  the  will  shall  be  remit* 
ted  to  the  County  Court  and  there  recorded  as  evidenoe 
of  the  probate  of  the  will  or  its  rejection.  A  similar  pro- 
vision is  made  as  to  caveats  of  entries  of  land.  Taking 
the  Act  of  1844  in  connection  with  the  general  laws  reg- 
ulating the  local  police,  as  administed  in  the  County 
Courts,  and  particularly  with  the  bastardy  act,  it  seems 
to  the  court,  that,  in  the  state  in  which  this  case  was  in 
the  County  Court,  the  jurisdiction  of  that  court  over  it  is 
not  ousted.  By  the  general  act  Rev.  St.  Ch.  12,  the 
County  Court  is  the  tribunal  to  make  the  orders  for  the 
allowances  necessary  for  the  maintainance  of  a  bastard 
child,  and  taking  bond  and  security  for  the  performance 
of  the  orders  and  indemnifying  the  County  from  charge 
therefor.  It  is  true,  an  issue  is  allowed  to  the  person 
charged,  and  an  appeal  is  given  to  either  side.  But  it 
has  been  the  uniform  course  in  cases  of  that  kind,  as  in 
those  of  contested  wills  and  road  cases,  after  a  decision  in 
the  Superior  Court,  to  remit  the  cause  with  a  certificate 
of  the  decision  and  directions  to  the  County  Court,  to  car- 
ry it  into  efiect.  That  is  obviously  the  more  convenient 
and  proper  method  of  proceeding  in  all  those  cases,  and 
\n  construing  the  act  of  1844,  it  must  be  assumed^  thai 
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this  ooose  was  anderstood  by  the  Legislature.  These 
observations  being  premised,  it  seems  to  follow  that  the 
jnrisdictioD  of  a  bastardy  case  remains  exclasively  in  the 
Cdunty  Courts,  mentioned  in  that  act,  until  the  party 
charged  deny  that  he  is  the  father  and  an  issue  be  made 
up,  whether  he  be  or  not.  In  the  first  place  it  is  to  be 
remarked,  that  when  cases  are  to  go  immediately  to  the 
Superior  Court,  the  provision  is  made  in  explicit  terms ; 
and  that  this  case  does  not  fail  within  the  words  which 
transfer  the  jurisdiction  to  the  Superior  Courts.  It  is  not 
an  appeal  from  a  justice  of  the  peace,  nor  is  it  a  civil 
suit  that  can  originate  in  the  Superior  Court,  nor  as  was 
stated  in  the  State  v.  Carson^  2  Dev.  and  Bat.  868,  is  it  a 
criminal  case,  but  only  a  matter  of  police.  Then,  as  no 
jurisdiction  of  this  subject  is  directly  conferred  on  the  Su* 
perior  Court,  and,  as  far  as  the  powers  loft  to  that  Court, 
can  extend,  it  must  be  exclusively  exercised  there.  Bat 
it  is  said,  as  the  defendant  has  a  right  to  an  issue,  to  be 
tried  by  a  jury,  and  as^the  County  Court,  by  the  expressed 
words  of  the  act,  cannot  have  a  jury,  that  Court  at  all 
events  cannot  retain  the  jurisdiction  of  this  subject.  That 
inferencci  however,  is  inadmissible,  if  any  other  con* 
str notion  be  possible,  because  we  have  already  seen,  that 
the  words  of  the  act  give  no  jurisdiction  to  the  Superior 
Court,  and,  then,  the  efiect  would  be,  that  neither  Court 
co'uld  take  cognizance  of  the  case.  But  the  duty  of  the 
Court  is  to  receive  the  act  in  such  a  sense  as  will  leave 
some  Court  open  to  the  citizen  in  this,  as  in  other  casesi 
and  to  mould  the  proceedings  in  such  a  way  as  will  or- 
dinarily afibrd  the  most  direct  and  cheapest  remedy  to 
both  the  public  and  the  accused.  Now,  the  difficulty  sug- 
gested, in  respect  of  the  trial  of  an  issne,  can  only  arise 
when  the  party  asks  for  one.  If  therefore,  this  party  had 
been  sent  up  to  the  Superior  Oourt,  instead  of  the  County 
Court,  what  end  would  it  have  answered  7  None,  what- 
ever, but  the  idle  one  of  his  being  immediately  sent  down 
to  the  inferior  Court,  in  order  there  to  have  the  proyr 
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bastardy  orders  passed  and  bonds  taken*  It  wmdd  be 
simply  a  case  of  doing  and  undoing  to  no  parpoee.  It  is 
much  better,  that  the  case  should  go  to  the  County  Court 
in  the  first  instance  for  the  proper  orders  and  bond,  be- 
cause there  every  thing,  that  is  necessary  can  be  done, 
unless  the  accused  should  interpose  an  application  for  an 
issue,  and  even  then,  those  orders,  must  ultimately  be 
made  there.  Until  an  issue,  there  is  not  a  case  to  be 
tried  by  a  jury.  But  it  is  asked,  what  is  to  be  done,  if 
the  party  tender  an  issue.  It  would  be  sufficient  to  say 
that  it  is  not  necessary  to  determine  that  point,  as  it  has 
>not  arisen  in  this  case.  But  as  it  has  a  bearing  on  the 
interpretation  of  the  act,  it  seems  proper  to  consider  it. 
It  may  be  admitted  that,  perhaps,  it  would  have  been  bet- 
ter in  that  event,  if  the  act  had  expressly  provided  for 
transmitting  the  case  for  trial  in  the  Superior  Court  on  a 
transcript  from  the  County  Court,  as  is  done  in  respect  of 
caveats  of  wills  and  entries.  But  the  omission  of  a  clause 
of  that  kind  ought  not  to  defeat  the  accused  of  his  right 
to  deny  that  he  is  the  father  of  the  child,  nor  defeat  the 
County  of  the  right  to  have  the  issue  tried  some  where, 
so  that  if  found  against  the  party,  he  may  be  compelled 
to  maintain  his  own  ofispring.  No  doubt,  the  issue  can- 
not be  tried  in  the  County  Court,  because  the  power  of 
trying  a  jury  cause  is  expressly  prohibited  to  that  Court ; 
then  it  can  only  be  tried  in  the  Superior  Court ;  and,  as 
the  statute  provides  no  method  for  taking  the  case  into 
that  Court,  it  is  only  by  the  common  law  writ  of  certio-^ 
rarif  that  it  can  be  done,  and,  ex  necesiteUCf  it  must  be 
done  in  that  way.  At  common  law  not  only  convictions 
are  re-examined  on  that  writ,  but  causes  pending  in  infe* 
rior  Courts  are  brought  up  to  higher  courts  for  trial,  in 
order  that  there  may  be  more  sure  and  speedy  justice. 
B^c.  Abr.  certiorarif  A  .2  Hale  P.  C.  210,  4  B.  Com. 
320.  This  latter  use  of  the  writ  has  not  prevailed  in  this 
State,  because  our  law  has  provided  the  different  method 
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of  appeal  for  obtaioiDg  a  trial  on  the  merits  in  the  Sape* 
nor  Coart  Street  and  Clarkf  Tay*  Rep.  16.  Bat  it  has 
been  frequently  used  here  whenever  reqniste  to  prevent 
tlie  failure  of  jostieot  as  in  eases  of  persons  affeoted  in 
interest  by  ex  parte  proceedings.  Perry  y,  Perryf  91  Ceu 
T.  R.  184t  or  in  other  cases,  where  an  appeal  lies.  Brooke 
V.  Morgan^  5  Ired,  481,  and  while  at  common  law  certio* 
rari  laid  in  every  case,  ( in  which  it  is  not  expressly  ta« 
ken  away)  in  order  to  prevent  a  partial  and  insoffioient 
trial,  and  may  be  applied  for  by  either  the  sovereign  or 
the  defendant,  it  cannot  bat  be,  that  it  mast  be  extended 
here  to  a  case  like  this,  in  which  there  cannot  be  a  trial 
at  all  by  any  other  means. 

Judgment  affirmed ;  and  this  will  be  certified  to  the 
Saperior  Court,  that  a  procedendo  mxLj  issue  thence  to  the 
County  Court 


Per  Cukiam.  Ordered  accordingly. 
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8ILAY  lloir£ELCT  ««.  8AMUBL  HAST. 

Aiiaelei  of  panoDal  twoper^r,  wid  nniiar  exeeation,  mart  b«  aetadly  pra- 
■eoty  bat  they  need  not  be  literally  in  the  aheriff's  hands  or  directly  under 
bis  hamttier ;  It  ito  lufficietat  ifthey  are  tb  each  a  situation,  that  the  bidden 
em  ise*  Hitni  Md  have  an  opporcanity  of  •xamiaia|^  their  quality  wad 
▼alM. 

Vpan  ibo  faetaatated  in  avidenoe,  the  Court  ahould  iostraot  the  jory,  if  they 
beUe?ed  the  eTidence,  as  a  matter  of  law,  that  such  facts  did  or  did  not 
make  the  property  legally  present.  The  Court  should  not  leava  that  totr 
dnsion  to  the  jury  as  a  matter  of  law.  • 

Tbo  fac*,  Ikat  aa  articlaof  |ienoDai  pioperty  had  beea  praviowly,  urn  tba 
aama  day«  sbawa  to  the  bidders,  cannot  aroid  the  affect  of  tfaair  abtenco  «l 
the  time  and  place  of  the  sale. 

The  sale  must  be  conducted  in  such  a  manner,  that  every  person,  who  taiay 
come  np  before  the  article  is  knocked  down  by  the  aaationeer,  may  aea  aad 
azamino  it,  so  as  to  enable  him  to  become  a  bidder,  if  ho  choose. 

Tha^Oasa  of  HUtoisatt  yr.Skmner,  4  Ire.  165^  AiMwnky.  Gresttlst.  3 
Mar.  470»  Smith  ▼•  TriU,  1  Dot.  fc  Bat.  S41,  and  Skinntr  t.  Skmtur,  4 
Ire.  175|  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Iredell 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Manlt  presiding. 

This  was  action  of  trover  for  the  conversion  of  a  quan- 
tity of  corn  and  oats.  The  defendant  pleaded  not  guilty, 
and,  upon  the  issue  thereon  joined,  the  case  was  tried  at 
Iredell,  on  the  last  Circuit. 

The  plaintiff  claimed  title  to  the  property  in  question 
under  a  conveyance  which,  it  was  admitted,  was  void  as 
against  creditors  and  purchasers.  The  defendant  claimed 
by  purchase  at  a  Sheriff's  sale,  made  subsequently  to  the 
conveyance  to  the  plaintiff,  under  certain  executions 
against  the  vendor.  It  was  contended  for  the  plaintiff, 
that  the  sale  made  by  the  sheriff  was  irregular  and  void, 
and  that  therefore  the  defendant  was  not  such  a  purcha- 
ser, as  could  avoid  the  plaintiff's  conveyance.    The  tes- 
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timoDy  to  show  this  was*  that  the  oorn  was  sold  in  a  field! 
only  a  part  of  which  was  visible  from  the  point  where 
the  sale  was  made,  and  that  the  oats  were  sold  by  the 
bundle,  lying  in  a  bam  upon  the  premises,  at  the  distanoe 
from  the  place  of  sale  of  several  hundred  yards,  according 
to  one  witness,  or  of  a  quarter  of  a  mile  according  to 
another.  There  was  further  testimony  that  other  proper- 
ty was  sold  on  the  premises  upon  the  same  occasion,  and 
that  the  bidders  had  had  an  opportunity  of  examining  the 
oats  and  corn,  which  had  been  pointed  out  to  them« 

The  Court  instructed  the  jury  that  to  make  a  sheriff's 
sale  of  personal  chattels  valid*  it  was  not  necessary  that 
the  sheriff  should  have  them  literally  in  his  hands  or  un« 
der  his  hammer ;  it  was  sufficient  if  they  were  present  itt 
such  a  situation  that  the  bidders  could  have  a  fair  oppor- 
tunity to  inspect  and  examine  them,  and  to  ascertain  their 
quality  and  value.  The  Court  then  left  the  validity  of 
the  sale  to  the  jury,  as  a  question  of  fact,  and  instructed 
them,  that,  if  the  sale  were  found  to  be  valid  upon  the. 
principles  above  stated,  they  should  find  for  the  defendant; 
otherwise  for  the  plaintiff*  A  verdict  was  returned  for 
the  defendant,  and  from  the  judgment  rendered  thereon . 
the  plaintiff  appealed. 

Qs6oriie,  for  the  plaintiff. 
Claritef  for  the  defendant* 

Battle,  J.  There  can  be  no  doubt,  that,  if  the  sheriff's 
sale,  under  which  the  defendant  purchased,  were  void, 
the  plaintiff  was  not  bound  by  it  His  donor  could  cer* 
tainly  have  taken  advantage  of  it,  and  he,  claiming  from 
the  donor,  and  standing  in  his  place,  must  have  had  the 
same  right.  Hollowell  v.  Skinner,  4  Ire.  Rep.  166.  The 
question  then  arises,  whether  tbe  sale,  at  which  the  de- 
fendant purchased,  was  void.  It  is  attacked  upon  tbe 
ground,  that  the  articles  sold  were  not  present  at  the 
time  and  place  of  the  sale.  The  presiding  Judge  held 
properly,  that  they  must  be  present,  and  equally  so,  that 
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tiiey  need  not  be  literally  in  the  sheriff's  hands  or  direct- 
ly onder  his  hammer— that  it  was  sufficient,  if  they  were 
in  sach  a  sitnationt  that  the  bidders  conld  see  them  and 
have  an  opportanity  of  examining  their  quality  and  value. 
Aimsworth  v.  Greenlee,  8  Mar.  Rep.  470,  Smith  t.  JViti,  i 
Dev.  &  Bat.  Rep.  f  41 ;  bat  he  erred  in  leaving,  as  a  ques- 
tion of  fact  to  the  jary,  what  he  ought  to  have  decided 
himselfi  that,  if  they  believed  the  testimony  to  be  true, 
the  oats  at  least  were  not  present  according  to  the  prin-* 
eiples,  which  he  had  so  clearly  and  properly  laid  down. 
According  to  the  testimony  of  one  witness,  the  oats  were 
in  a  house  on  the  premises,  several  hundred  yards,  and 
according  to  another  a  quarter  of  a  mile  from  the  place 
where  the  sale  was  made.    The  bidders  could  not  at  the 
Bioment  see  them,  nor  examine  their  quality  and  value, 
and  of  coorse  were  invited  to  bid  in  ignorance  of  these 
essential  particulars.    Nor  can  the  fact  stated,  that  the 
articles  sold  had  been  previously  on  the  same  day  shewn 
to  the  bidders,  avoid  the  effect  of  their  absence  at  the 
time  and  place  of  the  sale.    For  that  must  be  conducted 
in  such  manner,  that  every  person,  who  may  come  up  be 
fore  the  articles  are  knocked  down  by  the  auctioneer, 
may  see  and  examine  them,  so  as  to  enable  him  to  be* 
oome  a  bidder  if  he  choose.    To  hold  otherwise  would  be 
to  give  some  of  the  persons  present  an  advantage  over 
others,  and  thus  prevent  that  fair  and  open  competition, 
which  the  law  so  much  desires  in  sales  of  this  kind. 
For  the  error  of  the  Judge  in  failing  to  instrnct  the  juiy 
on  a  question  of  law,  material  to  the  plaintiff's  claim, 
which  was  presented  by  the  testimony,  there  mnst  be  a 
new  trial.    This  renders  it  unnecessary  that  we  should 
consider  whether  the  sale  of  the  com  was  valid. 

Indeed  the  facts  respecting  the  sale  of  that  article  are 
not  stated  with  sufficient  fullness  and  precision  to  enable 
US  to  decide  that  question.  The  case  does  not  mention 
whether  the  com  was  standing  or  lying  in  heaps  in  the 
fleld,  when  it  was  sold,  whether  it  was  sold  all  together^ 
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or  by  the  bushel  or  other  measure,  nor  how  much  of  the 
field  could  be  seen  by  the  bidders  from  the  spot  where 
the  sale  took  place.  It  was  not  necessary  that  the  sher- 
iff and  bidders  should  have  been  in  the  field  or  immedi* 
ately  at  iU  Skinner  ▼•  Skinner^  4.  Ired.  Rep.  175,  but  they 
ought  to  have  been  in  such  a  situation,  that  they  could 
see  the  probable  quantity  and  quality  of  what  they  were 
called  upon  to  buy.  These  facts  may  be  ascertained  upon 
the  next  trial,  when  the  Court  will  be  prepared  to  pro- 
nounce the  law  applicable  to  them. 

The  judgment  must  be  reversed  and  a  venire  de  novo 
awarded 

Per  Curiam.    Judgment  reversed  and  ventre  de  novo. 


WILLIAM  W.  BRADHURST  vi.  A.  H.  ERWIM. 

A  writ  WM  M«cat«d  •n  A.  and  B.  and  the  aheriff  topk  firom  Uiam  a  bond. with 
a  condition  *<that  if  the  aboTO  boundan  A.  and  B.  do  make  their  peiwual 
appearance  before  the  Judge  of  the  Superior  Court  of  LaW|  4ro.,  then  and 
there  to  answer,  dbc,  and  there  to  abide  the  judgment  of  the  aaid  Court« 
and  not  depart  the  oame  without  leaye  firat  had  and  obtained,  and  if  tha 
accuritiea  shall  well  and  truly  diaoharge  themaelTeo  aa  apeoial  bail  of  the 
said  A.  and  B.  then  the  obligation  to  be  yoid,  dtc."  Afterwaids  a  mI.  jiret . 
was  entered  as  to  A.  and  a  judgment  obtained  against  B.  HM,  thi^  this 
bond  did  not  constitute  A.  the  bail  of  B. 

The  ease  of  Ckark  r.  Walker,  3  Ire.  181,  eited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Burke 
County,  at  the  Spring  Term  1848,  his  Honor  Judge  Battlb 
presiding. 

IS 
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Thifl  was  a  scire  facias^  issued  by  the  plaintiff  to  sab- 
ject  the  defendant  as  the  bail  of  one  J.  J.  M cElrath,  and 
was  sabmitted  to  the  Court  upon  the  following  ease 
agreed.  The  plaintiff  sued  out  a  writ  of  trespass  on  the 
ease  in  assumpsit  against  the  present  defendant,  and  J.  J. 
McElrath,  which  was  delivered  to  the  sheriff  of  Burke 
County,  who  executed  it  on  both  the  defendants  therein 
and  took  from  them  a  bond  payable  to  himself  for  the  snm 
of  eight  hundred  dollars  with  the  condition  *^hat  if  the  a- 
bove  bounded  J.  J.  McElrath  &  A.  H.  Erwin^do  make  their 
personal  appearance  before  the  Judge  of  the  Superior 
Court  of  law  to  be  held  for  the  County  of  Burke  at  the  court 
house  in  Morganton  on  the  7th  roonday  after  the  4th 
monday  in  March  next,  then  and  there  to  answer  Wil« 
liam  W.  Bradhurst  of  a  plea  of  trespass  on  the  case  to  the 
plaintiff's  damage  four  hundred  dollars,  and  there  to 
abide  by  the  judgment  of  said  Court,  and  not  depart  the 
same  without  leave  first  had,  and  if  the  securities  shall 
well  and  truly  discbarge  themselves  as  special  bail  of 
said  McElrath  and  Irwin,  then  this  obligation  to  be  void, 
else  to  remain  in  full  force  and  virtue/'  This  bond  was 
assigned  by  the  sheriff  to  the  plaintiff  in  the  usual  man- 
ner. The  writ  was  returned  to  the  Spring  Term  1840  of 
the  Superior  Court,  at  which  the  defendants  appeared  by 
their  Attorneys  and  entered  their  pleas  to  the  action. 
Afterwards  at  the  Fall  Term  1845  of  said  Court,  a  judg- 
ment of  non-suit  was  given  against  the  plaintiff  which, 
on  his  motion,  was  set  aside  as  to  McElrath,  but  not  as  to 
the  present  defendant  Erwin,  and  at  a  subsequent  term  to- 
wit,  Spring  Term  1846,  of  said  Court,  the  plaintiff  ob- 
tained judgment  against  the  said  McElrath  for  the  sum  of 
j|413  32-100,  of  which  sum  0296  46  100  was  principal, 
to  bear  interest  from  21st  April  1846.  Upon  this  judg- 
ment a  ca.  sa»  was  issued  against  the  defendant  therein 
and  returned  *^not  to  be  found  ;'*  whereupon  the  present 

•^     ^    txTAQ  aiiA/l  onf.  nnnn  tliA  RhnvA  mp.ntinnA/1  Krm«l     frk 
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the  said  judgment  against  the  said  McEIrath  as  his  special 
bail*  Upon  the  return  of  the  scu  fa.  the  defendant  ap- 
peared by  his  attorney  and  pleaded  **nul  tiel  record*  and 
*^non  est  fatctum.^  If  the  Court  be  of  opinion  that  the 
plaintiff  is  entitled  to  a  judgment  onhisjci /a.  against 
the  defendant,  Erwin,  then  a  judgment  for  the  sum  of 
•413  39-100  with  interest  on  {0296  46-100  from  96th 
April  1816  until  paid,  is  to  be  entered  for  him,  but  if  the 
court  be  of  opinion  that  the  defendant  Erwin  cannot  be 
subjected  as  bail  for  the  said  McEIrath,  then  a  judgment 
of  non  suit  is  to  entered.  The  Judge  presiding  in  the 
Court  below  was  of  opinion,  that  the  defendant,  Erwin, 
could  not  be  subjected  as  bail  for  McEIrath,  and  gave  a 
judgment  of  nonsuit  from  which  the  plaintiff  appealed. 

N.  W.  Wood/in,  for  the   plaintiff. 
Avery  for  the  defendant. 

Battle,  J.  We  concur  in  the  opinion  given  upon  the 
case  agreed  by  the  presiding  Judge  in  the  Court  below. 
The  plaintiff's  counsel  has  contended,  that,  as  the  writ 
in  the  original  suit  was  against  both  McEIrath  and  Er- 
win, and  they,  upon  being  arrested  gave  a  joint  bond  to 
the  sheriff  for  their  appearance  to  answer  the  action, 
they  thereby  became  mutually  bound  as  special  bail  for 
each  other,  and  that  consequently  Erwin  can  be  subject* 
ed  in  this  manner  as  the  bail  of  McEIrath.  But  that  can- 
not be  so,  because  the  obligation  of  Erwin,  as  a  princi- 
pal, is  very  different  from  what  would  be  his  obligation 
as  special  bail  for  the  appearance  of  his  co-defendant 
McEIrath.  As  principal,  he  was  bound  to  appear,  an- 
swer the  action  and  stand  to  and  abide  the  judgment  of 
the  Court.  From  that  he  was  discharged  by  the  judg- 
ment of  nonsuit,  against  the  plaintiff  as  to  him.  As  spe- 
cial bail,  he  ought  to  have  had  the  right  secured  to  him 
by  the  bond  of  discharging  himself,  as  suck  by  the  sur- 
render of  his  principal  or  otherwise  according  lo  law* 
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Bat  sach  are  not  the  terms  of  the  bond  either  express  or 
by  any  fair  implication  ;  and,  that  being  so.  he  cannoty 
according  to  the  decision  upon  this  point  in  the  case  of 
Clarke  v.  Walker,  3  Ired.  Rep.  181,  be  subjected  by  the 
plaintiff  as  the  special  bail  of  McElrath* 

We  decline  giving  any  opinion  upon  the  question 
whether  the  sheriff  himself  can  have  any  remedy  upon 
the  bond,  if  he  should  be  subjected  as  special  bail  for  Mc* 
Elratby  in  consequence  of  his  having  failed  to  take  special 
bail  upon  making  the  arrest  in  the  original  suit 

Ym  Curiam.  Judgment  f^fRrmed. 


TIMOTHY  RAGSDALE  vt.  ALEXANDER  WILLIAMS. 

Any  set  of  owoeiBhip  orer  penonal  property  taken,  which  b  inconsiiteiit  with 

the  owner*!  right  of  dominion  otcV  it*  is  evidence  of  a  convenion. 
Bat  where  no  act  ia  done,  where  there  is  no  refosal  to  deliver,  and  no  claim 

of  right  to  the  property,  where  in  truth  the  defendant  is  wholly  passiTe ; 

thoof  h  the  property  was  fonnd  in  his  posaesiion,  this,  per  «e,  does  not  snb- 

Jeet  the  defendant  to  an  aotton  of  trover. 

Appeal  from  the  Superior  Court  of  Law  of  Iredell 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Maivlt  presiding. 

Case  in  trover  for  a  wagon.  Property  in  the  plaintiff 
was  admitted.  The  plaintiff  hired  the  wagon  to  one 
Baiiy,  who  swapped  it  away  to  a  man  by  the  name  of 
Dowell.  The  latter,  upon  a  visit  to  the  defendant,  who 
is  his  father4n«law,  drove  the  wagon  in  questioD  and  left 
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it  on  his  premises,  where  it  was  found  by  the  plaintiOT  and 
claimed.     The   defendant  told  him   how  Doweil  had 
brought  it  there,  and  bow  the  latter  had  come  by  it,  ac- 
cording to  his  statement,  and  where  he  might  be  found, 
and  expressed  a  hope,  that  Doweil  and  Baily  might  re- 
cant their  bargain  and  the  plaintiff  get  his  wagon,  pro- 
vided Doweil  got  back  the  horse  he  traded  for  it.    The 
plaintiff  made  an  affidavit  before  a  magistrate,  stating 
the  transaction  and  also  that  the  wagon  was  in  possession 
of  Doweil.    This  affidavit  was  read  by  him  to  a  company 
assembled  at  the  Defendant's,  and  a  demand  was  made 
of  the  wagon,  but  of  no  particular  person.   Upon  its  being 
read  the  defendant  observed,  '*Dowell  has  no  possessions 
here,  these  are  my  possessions."    He  further  stated,  the 
plaintiff  did  not  understand  the  laws  of  North  Carolinat 
as  well  as  he  did;  that  by  those  laws,  if  a  man  loaned  a 
thing  and  it  was  sold,  the  owner  could  not  get  it  back 
again.    It  was  also  testified  by  a  witness,  that  the  de- 
fendant said  on  that  occasion,  **keep  the  wagon  Doweil ; 
I  will  see  you  out."    Doweil  removed  from  that  part  of 
the  County  and  nothing  further  was  seen  of  the  wagon. 
It  was  further  in  evidence,  that,  when  the  plaintiff  re- 
turned from  the  defendant's  he  was  asked  if  the  latter  set 
up  any  claim  to  the  wagon,  who  replied  he  did  not,  but 
claimed  that  it  was  in  bis  possession.    It  was  insisted  by 
the  defendant's  counsel,  that  there  was  no  evidence  of  a 
conversion  by  the  defendant,  and,  if  there  were,  it  was 
not  for  his  own  use  and  benefit,  and  therefore  the  plain- 
tiff could  not  recover  of  him,  and  asked  his  Honor  so  to 
instruct  the  jury,  which  was  refused  ;  and  his  Honor 
charged,  that  it  was  not  material  for  whose  use  the  con- 
version was  made;  if  the  defendant  deprived  the  plaintiff 
of  the  property  ;  refusing  to  deliver  it  on  demand,  or  if 
he  co-operated  with  Doweil  in  conveying  it  away  and 
withholding  it  from  the  o  wner^  he  would  be  liable.    Mere 
arguments  on  the  part  of  the  defendant,  in  favor  of  his 
I's  rights,  would  not  amount  to  such  a  co«operatlon  ; 
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there  must  be  some  concert  of  understandiag  and  action, 
by  which  a  joint  conversion  is  effected  and  in  that  case 
a  joint  liability  would  follow.  The  action  of  trover  is  an 
action  of  iort^  and  the  whole  tart  consists  in  the  wrong« 
fill  conversion.  To  entitle  the  plaintiff  to  a  recovery,  be 
most  show  a  right  of  property  in  himself  either  general 
or  special,  and  a  wrongful  conversion  by  the  defendant. 
In  form  it  is  a  fiction;  in  snbstance  a  remedy  to  recover 
damages,  for  the  property  so  converted. 

There  was  a  verdict  and  judgment  for  the  plaintiff, 
and  an  appeal. 

Gftfton,  for  the  plaintiff. 
ClarkCf  for  the  defendant 

Nash,  J.  The  only  question  in  this  case  is  as  to  the 
conversion,  the  plaintiff's  title  not  being  disputed.  Any 
act  of  ownership  over  the  property  taken,  which  is  in- 
consistent with  the  true  owner's  right  of  dominion  over 
it,  is  evidence  of  a  conversion.  Thus  an  asportation  of 
the  goods  for  the  use  of  the  defendant,  or  of  another  per- 
son, is  a  conversion,  because  it  is  inconsistent  with  the 
general  right  of  dominion,  which  the  owner  has  in  the 
chattel.  So  also  if  A.  is  in  possession  of  a  horse  or  other 
chattel  property,  belonging  to  B.,  and  upon  demand 
refuses  to  deliver  it,  this  refusal  is  evidence  of  a  con- 
version, because  there  is  an  assertion  of  right,  incon- 
sistent with  B's,  of  general  dominion  over  it.  3  St.  N.  P. 
2667.  1  DotoS^  86.  In  this  case,  the  defendant  did  not 
take  the  wagon,  it  is  found  on  his  premises ;  he  neither 
refused  to  deliver  it,  nor  is  there  evidence  of  any  act  of 
ownership  over  it  exercised  by  him.  On  the  contrary,  he 
disclaims  all  ownership,  and  tells  how  it  came  on  his 
premises  and  acknowledges  the  right  of  the  plaintiff.  .For 
although  he  gives  it  as  his  opinion,  that,  by  the  exchange 


AUGUST  TERM,  1848.  601 

Rafwiale  v.  Williams. 

how  the  latter  had  acquired  it,  showing  plainly  that  he 
was  mistaken  in  his  opinion,  and  that  the  right  still  re- 
mained in  the  plaintiff.  In  the  first  conversation  be« 
tween  the  plaintiff  and  defendant,  then,  nothing  oc* 
curred  to  put  the  defendant  in  the  wrong.  In  the 
second,  the  plaintiff  and  the  defendant  and  Dowell 
are  all  present  with  the  waggon,  the  true  owner,  the 
man  on  whose  premises  the  waggon  had  beien  leil,  and 
he  who  had  brought  and  lefl  it  there.  A  demand  was 
made  by  the  plaintiff,  but  on  no  one  in  particular.  Upon 
the  affidavit  being  read,  asserting  the  waggon  to  be  in 
possession  of  Dowell,  the  defendant  observes,  **Do we]  has 
no  possession  here,  these  are  my  possessions."  They 
were  then  on  the  premises  of  the  defendant  and  he  as- 
serted nothing  but  the  fact ;  still  there  is  no  assertion  of 
title  on  the  part  of  the  defendant  and  no  refusal  to  deliver 
the  waggon,  nor  offer  or  threat  to  prevent  the  plaintiff 
from  taking  possession  There  is,  then,  at  this  time  no 
conversion  or  evidence  of  it.    It  is  stated  by  Baron  Aiders  ^ 

son  in  Foulds  v.  Willougkly,  1st  Dowl.  80  '*  if  an  act^  is  1  / 
done,  whicii  does  not  call  in  question  my  general  right  of  ^  i 
dominion  over  the  chattel,  itjs  no  conversion".  Here  no 
act  is  done  by  the  defendant  from  first  to  last,  no  refusal 
to  deliver,  no  claim  of  right  to  the  property ;  in  truth 
throughout  the  whole  transaction  the  defendant  was  en- 
tirely passive.  We  think,  therefore,  his  Honor  erred  in 
refusing  the  first  part  of  the  instruction  required.  We 
concur  with  him  in  his  charge,  that  it  was  not  material, 
for  whose  use  the  conversion  was  made,  (if  made  at  all.) 
In  Skipwick  V.  Blanchardf  6  Term  Rep.  298,  it  is  decided,  to 
^  maintain  trover,  the  goods,  must  be  taken  or  detained 
with  intent,  to  convert  to  the  takers  own  use  or  the  use 
of  some  other  person.  We  agree  further  with  his  Honor 
in  the  latter  part  of  the  charge,  but  there  was  no  evidence 
that  the  defendant  aided  or  assisted  Dowell  to  take  off 
the  waggon. 
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M  cDoirall  v.  IjOtc. 

For  the  error  pointed  oat,  in  the  refusal  to  iastmet  the 
Jury,  as  required,  there  must  be  a  ventre  de  novo. 

Vol  Cukiam.    Judgment  reversed  and  ventre  de  novo 
awarded. 


DEN  ON  DEMISE  OF  JOHN  McDOWELL  vf.  JAMES  B.  LOVE. 

Where,  ia  ejeetmeot  agaliiat  a  toaaDt,  a  penoo  eomes  io,  and  if  '^v^yw^  !• 
defeod,  npon  hit  aiBda? it  'Hhat  the  premiMe  bi  dispute  were  hie,  that  the 
tenant  alleged  to  be  in  poewMion  waa  his  tenant,  and  that  he  was  the  land- 
lord of  the  promisee  sued  for ;"  it  is  not  necessary  for  the  plaintiflrto  proTt 
that  the  defendant  was  in  the  actual  possession  of  the  promisee,  that  beinf 
considered  as  admitted  by  the  landlord,  when  he  applied  to  be  made  a  de- 
fendant 

The  caaee  of  Alherfon  ▼.  Redding,  S  Mur.  S83,  Oorhm  ▼.  Bttman,  2  Dot. 
174,  Corssa  t.  Bumttt,  1  Dot.  Sl  Bat.  560,  and  Belfmr  t.  DmtU,  4  Dot. 
4-  Bat  310,  cited  and  approTod. 

Appeal  from  the  Superior  Court  of  Law  of  Haywood 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge  Bat- 
tle presiding. 

This  was  an  action  of  ejectment,  brought  originally 
against  one  Joseph  Chambers.as  tenant  in  possession,  but 
in  which  the  present  defendant  was  afterwards  permit- 
ted to  come  in  and  defend  as  landlord  upon  the  following 
affidavit.  ''James  R.  Love  comes  into  Court  and  swears 
that  the  premises  in  dispute  are   his.  he  beinsr  the  sole 
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affiant  swears  that  said  subteaant  has  no  title,  and  the 
same  solely  exists  in  this  affiant,  who  is  the  landlord  of  the 
premises  saed  for. 

The  lessor  of  the  plaintiff*  claimed  under  a  grant  from 
the  State  issued  in  1810,  which  covered  all  the  land  men- 
tioned in  his  declaration.  The  defendant  claimed  under 
a  prior  grant  issued  in  1805,  which  covered  all  the  land 
contained  within  the  boundaries  of  the  lessor's  grant,  ex- 
cept a  very  small  slip,  as  to  which,  however,  there  was 
no  evidence,  besides  the  defendant's  affidavit,  that  he  or 
his  tenant  was  in  possession  at  the  commencement  of  the 
suit,  or  at  any  other  time.  The  principal  contest  was, 
whether  the  plaintiff's  lessor  had  not  acquired  the  better  ti- 
tle, by  an  adverse  possession  of  seven  years,  of  the  part  cov- 
ered by  the  defendant's  grant,  of  which  it  was  not  denied 
that  his  tenant  was  in  possession  when  the  suit  was 
brought.  But  the  lessor  insisted  that,  however  the  jury 
might  find  as  to  that,  he  was  entitled  to  a  verdict  for  the 
small  slip  of  land  not  covered  by  the  defendant's  grant, 
upon  the  ground  that  by  coming  in  to  defend  as  landlord 
upon  affidavit,  the  defendant  had  admitted  himself  to  be 
in  possession,  and  that  no  evidence  of  that  fact  was  ne- 
cessary on  the  trial.  The  Court  held  otherwise,  and  the 
jury  found  a  verdict  for  the  defendant.  The  lessor  of  the 
plaintiff  moved  for  anew  trial  for  misdirection  in  the  par- 
ticular above  stated,  which  was  overruled,  and  a  judg- 
ment given,  from  which  he  appealed. 

N.   W.  Woodfin,  /.   W.   Woodfin,  and  Bynum,  for  the 
plaintiff. 
Francis,  for  the  defendant. 

Battle,  J.  Ever  since  the  decision  of  the  cadeofii/« 
bertson  v.  Redding,  2  Murph.  Rep.  283,  S.  C.  1  Ca.  Law 
Rep.  274,  it  has  been  considered  the  settled  law  of  this 
State,  that,  in  all  cases  of  ejectment,  whether  the  consent 
rale  be  general  or  special,  the  lessor  of  the  plaintiff  is 
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boand  to  prove  the  defendant  to  be  in  possession  of  the 
premises,  which  he  seeks  to  recover.  This  is  placed  upon 
the  ground  that  the  defendant's  being  in  possession  of 
the  premises  is  a  material  allegation  of  the  plaintiff's 
lessor,  which  it  is  incumbent  upon  him  to  prove ;  and 
that  the  consent  rule,  by  which  the  defendant  is  permit* 
ted  to  defend,  upon  confessing  lease,  entry  and  ouster, 
does  not  supersede  the  necessity  for  such  proof.  But  the 
rule  is  different,  where  the  defendant  makes  a  distinct 
admission,  before  suit  is  brought,  that  be  was  in  posses- 
sion, as  in  the  case  of  Mordecai  v.  Oliver^  3  Hawks  Rep, 
479  ;  or  where  one,  upon  his  own  motion,  procures  him« 
self  to  be  made  a  defendant,  in  an  action  brought  against 
another  as  in  Cforham  v.  Brennon^  2  Dev.  Rep.  174:  so, 
in  the  case  of  Carson  v.  Burnet  4*  Mills^  1  Dev.  and  Bat. 
Rep.  560,  it  was  said  by  the  Court  arguendo^  that  it  might 
not  be  necessary  to  prove  the  tenant  to  be  in  possessloa  of 
of  any  particular  place  as  against  the  landlord,  who 
admits  him  to  be  in  possession,  as  his  tenant,  by  en- 
gaging to  defend  him.  The  distinction  between  the 
necessity  of  proof  of  possession,  as  against  the  ten^ 
ant  and  not  as  against  his  landlord,  is  founded  upon 
this,  that  the  tenant  is  brought  involuntarily  into  Court 
by  the  plaintiff's  lessor,  while  the  landloid  comes 
forward  of  his  own  accord  and  admits  the  possession  of 
his  tenant.  In  the  case  before  us,  the  defendant.  Love, 
came  into  Court  and  swore  that  the  *^  premises  in  dispute," 
were  his ;  that  Joseph  Chambers  went  into  posession  a^s 
subtenant  of  his  tenant,  E.  Chambers,  and  that  he  was 
the  landlord  of  the  premises  sued  for.  His  own  aOidavit 
therefore  sapplied  the  proof  of  his  tenant's  possession  of 
ofl  the  land  contained  within  the  boundries  desoirbed  ia 
the  plaintiff's  declaration.  It  is  true  that  it  is  said^  in 
Btlfour  Y.  Davis f  4  Dev.  and  Bat.  Rep.  300,  that  a  land- 
lord, who  is  admitted  to  defend  with,  or  in  the  stead  of 
bis  tenant,  stands  in  his  place,  i  "  'i  entitled  to  his  rights 
and  subject  to  his  disadvantage  t  that  is  with  respect 
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to  the  titlet  and  not  to  the  proof  of  possession,  which  he 
admits  by  the  very  fact  of  coming  forward  to  defend  the 
snit.  Whet}ier,  when  the  tenant  is  in  possession  of»  and 
claiming  as  such,  only  a  part  of  the  land  saed  for,  the 
landlord  wonld  be  permitted  to  come  in  npon  this  f^ffida 
▼it  and  defend  only  for  sach  part,  it  is  unnecessary  for  na 
to  decide,  as  the  question  is  not  presented  in  the  case  now 
under  consideration.  « 

The  judgment  must  be  reversed  and  a  venire  de  novo 
awarded. 

PsE  CuitiAM.  Ordered  accordingly. 


GILBERT  PRE8NELL  m.  JACOB  RAMSOUR. 

Wb«ra  a  man,  who  parehates  land  at  an  ezecntion  nle,  enUn  upon  thb 
prembeii  the  original  owner  being  in  poMeMon,  koeannot  jnatifyUibtie^ 
paait  OS  the  mere  ground  (hatha  waa  the  porahaaar  at  the  aala,  whas  ha 
iMia  sol  laeaivad  thaaheriff'a deed  tUl  aAar  the  tima  of  the  allcfod  tr«. 


Tba  aheriff 'a  dead  has  relation  back  to  the  tima  pf  the  aala,  at  to  the  liUa, 
bat  not  ai  to  the  action  of  treepaai  founded  on  poaMOHon. 

The  oatea  of  MeMiUan  t.  Ha/ey,  9  Car.  U  R.  89,  ZTtoaie  ▼.  Bwm^  5  Ira. 
535,  DaMson  t.  Fr9w,  3  Dot.  3,  Piektt  ▼.  PieUt^  3  Dav,  6«  and  ZMaan 
T.  Murpk^y,  1  Dot.  &  Bat.  586,  eitad  and  approved. 

Appeal  from  the  Saperior  Court  of  Law  of  Lincofai 
County,  at  the  Fall  Terra,  1847,  his  Honor  Jndge  Psas- 
son  presiding. 

This  was  an  action  of  trespass  quare  clauntm /regit, 
commenced  in  the  County  Court  of  Lincoln,  at  the  De* 
eember  Term,  1846  of  which  the  defendant  appeared  and 
p*     '  d  not  guilty  ;  and  afterwards,  upon  the  trial  of  Ihe 
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issue,  the  defendant  obtained  a  verdict  and  judgment* 
and  the  plaintiff  appealed  to  the  Superior  Court.  In  that 
Court  the  ease  came  on  for  trial»  at  the  Fall  Term  1847» 
when  the  plaintiff  proved,  that  in  August  1846,  he  was  in 
possession  of  a  house  and  a  lot,  into  the  latter  of  which 
the  defendant  entered,  drove  out  the  plaintiff's  stock  and 
fastened  up  the  gate. 
*The  defendant  then  introduced  testimony  on  his  part 
to  show,  that  the  house  and  lot  once  belonged  to  a  man 
named  Moornean  against  whom  a  judgment  was  obtain- 
ed, and,  upon  an  execution  ^issuing  thereon,  the  sheriff 
sold  the  house  and  lot  in  June  1846,  when  the  defendant 
became  the  purchaser,  but  did  not  take  a  deed  from  the 
sheriff  until  July  1847. 

The  defendant  contended  that  the  title  to  the  house 
and  lot  passed  to  him  by  the  sheriff's  sale,  in  June  1846, 
and  the  deed  was  a  mere  authentication  of  the  fact,  but 
that  at  all  events,  the  deed,  executed  in  July  1847,  rela- 
ted back  to  the  sale,  so  as  to  enable  him  to  justify  the 
trespass.  A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court,  upon  the  question,  as  to  the 
effect  of  the  sheriff's  sale,  and  relation  of  the  deed.  The 
Court  being  of  opinion,  in  favor  of  the  plaintiff,  upon  the 
question,  gave  judgment  on  verdict,  and  the  defendant 
appealed. 

Qttumf  for  the  plaintiff. 
Thompsonf  for  the  defendant. 

Battle,  J.  The  opinion  given  by  the  Judge  in  the  Court 
below  is  fully  sustained  by  the  cases  McMillan  v.  Hafley,  2 
Cr.  L.  Rp.  89  and  Davis  v.  Evans,  5  Ire.  Rp.  525,  cited  by 
the  plaintiff's  counsel.  In  the  first  of  these  cases,  the  defen- 
dant claimed  from  the  defendant  in  the  execution,  under 
which  the  plaintiff  purchased,  and  committed  the  trespass 
eonmlained  of.  between  the  time  of  the  sheriff's  sale  and 


AUGUST  TERM,  1848.  507 

PrMiieli  9.  Rauifloiir. 

that  as  the  plaintiff  was  not  in  actual  possession  and  had 
no  title  in  law«  at  the  timo  of  the  oommission  of  the  tres- 
pass, he  could  not  be  considered  as  having  a  constrac- 
tire  possession,  and  consequently  could  not  maintain  the 
aetion.  It  is  true  that  the  correctness  of  this  decision 
was  doubted  by  Hender80279  Chief  Justice,  in  Davidson  v. 
FreWf  3  Dev.  Rep.  3,  but  he  expressly  declined  to  over* 
rule  it.  The  cases  of  Davidson  v.  Frew,  Picket  v.  Pick' 
etf  3  Dev.  Rep.  6  and  Dobson  v.  Murphy,  1  Dev.  and  Bat. 
Rep,  586,  referred  to  and  relied  upon  by  the  defendant's 
eounsel,  ail  shew  that  a  sheriff's  deed,, when  fairly  exe« 
cnted  at  any  time  after  the  sale,  has  relation  to  it  and 
operates  to  pass  the  title  from  that  time.  But  in  neither 
of  them  is  it  held,  that  this  relation  will  have  the  effect 
of  giving  the  purchaser  such  a  constructive  possession,  as 
will  enable  him  to  maintain  the  action  of  trespass  for  an 
act  committed  before  he  has  taken  actual  possession,  or 
obtained  a  deed.  And  we  may  infer  from  the  case  of 
Davis  V.  EvanSf  5  Ired.  Rep,  529,  that  such  relation 
would  certainly  not  be  allowed  to  sustain  an  action  com- 
menced before  the  deed  was  executed.  In  that  case, 
which  was  an  action  of  ejectment,  it  was  said  expressly, 
that  *'  whatever  relation  to  the  time  of  the  sale  a  convey- 
ance from  the  sheriff  may  have  for  some  purposes,  it  can* 
not  be  carried  to  the  unreasonable  extreme  of  proving 
the  title  in  an  action,  that  was  brought  before  the  deed 
was  executed.'* 

If  that  be  so  in  the  action  of  ejectment  which  is  founded 
on  title,  it  is  certainly  so  in  the  action  of  trespass,  which 
is  founded  on  possession ;  and  the  same  principle  will 
apply  e  conversOf  when  the  purchaser  is  sued  for  a  tres- 
pass and  pleads  not  guilty  or  liberum  tenementum,  before 
he  has  taken  the  deed.  It  cannot  have  the  effect  to  put  him 
into  constructive  possession,  by  relation,  so  as  to  enable  him 
to  support  his  plea.    The  judgment  must  be  affirmed. 

BR  GumAM.  Judgment  affirmed* 
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MARY  H.  SMITH  vi.  JAMES  II.  DAVIS- 

la  Iravar  for  a  aUTe,  it  ippeved  that  the  pUbtiiT had  had  pocMMon  of  the  alaTO 
for  Diora  thaa  three  yean^  and  that  at  the  time  ehe  took  poaeanon  she  exe- 
cuted to  the  owner  an  obligation  with  the  foHowiog  eonditioa,  "that  where- 
ai  the  eaid  Mary  H.  Smith  hath  this  day  recoived  of  aaid  Ho«rton  aaagm 
giri  named  Nellt  which  the  nid  Smith  is  to  haTo  the  cntirt  mffrlaa  Mi 
peaoeahle  peosession  of  daring  her  natural  Ufa  far  tho  ram  of  #350  to  him 
in  hand  paid  by  the  eaid  Smith ;  now  al  the  said  Smith  shall  keep  the  said 
negro  and  her  imoo  (if  any)  in  the  Coonty  and  State  albresaid  and  edil> 
ciently  clothe  and  feed  them  and  hnmanely  treat  them  daring  theurtiam 
•f  oerrioe,  and  the  eaid  Smith  or  her  exoeoton  shall  before  ar  tt  bar  dealk 
ffetnra  aaid  negro  or  negroee  to  aaid  Houston,"  4rc  Htld,  that  the  plain- 
tiff  had  a  title  to  the  slave  and  her  imoe  during  her  life. 

Appeal  from  the  Superior  Court  of  Law  of  Mecklen- 
burg County,  at  the  Fall  Term,  1S47,  his  Honor  Judge 
Prahbom  presiding. 

The  action  is  trover  for  a  female  slave,  Nelly,  and 
several  of  her  children.  Flea  not  guilty.  At  the  trial 
the  plaintiff  gave  evidence  that,  in  June  1827,  she  came 
into  possession  of  the  woman,  and  continued  in  possession 
of  her,  claiming  her  as  her  own  for  the  term  of  her  life, 
tUKlil  November  1S44«  The  other  negroes  were  the  chil- 
dren of  Nelly,  born  in  the  possession  of  the  plantiff,  and 
held  and  claimed  by  her  in  lilce  manner  as  their  mother. 
At  the  latter  period  the  defendant  took  the  negroes  from 
ihe  plaintiff's  possession  and  carried  them  to  Mississippi. 

The  defendaiits  then  gave  evidence,  that  they  claimed 
under  one  R.  B.  Houston ;  and  further  gave  in  evidence 
an  obligation  from  the  plaintiff  to  Houston  dated  June 
leth,  1827,  for  the  penalty  of  9350,  with  a  condition  as 
follows : 
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^The  condition  of  the  above  obligation  is  sach  thaf^ 
whereas  the  said  Mary  H.  Smith  hath  this  day  reeeived 
of  said  Houston  a  negro  girl,  named  NelK  which  the  said 
Smith  is  to  have  the  entire  service  and  peaceable  posses- 
sion of  daring  her  natural  life,  for  the  sam  of  9350  to  him 
in  hand  paid  by  the  said  Smith,  the  receipt  whereof  is.ac- 
knowledged  by  the  said  Houston  ;  now  if  the  said  Smith 
shall  keep  the  said  negro  and  her  issue  (if  any)  in  the 
County  and  State  aforesaid  and  sufficiently  clothe  and 
feed  them  and  humanely  treat  them  during  their  time  ct 
service,  &c.,  and  the  said  Smith  or  her  executors  shall 
before  or  at  her  death  return  said  neg^  or  negroes  to 
said  Houston,''  &c. 

Thereupon  the  counsel  for  the  defendant  prayed  the 
Court  to  instruct  the  jury  that  the  title  to  the  slaves  was 
in  Houston,  and  that  the  plaintiff's  remedy  was  against 
him  for  the  breach  of  his  executory  agreement,  and  that 
she  could  not  maintain  this  action  against  the  de* 
fendant  But  the  Court  refused  to  give  the  instruction, 
and  from  a  verdict  and  judgment  for  the  plaintiff  for  the 
value  of  the  negroes  for  her  life,  the  defendants  appealed. 

Osborne,  and  Wilson^  for  the  plaintiff. 
Bynum,   and  Alexander^  for  the  defendant 

RuFPor,  C.  J.  This  seems  to  be  as  plain  a  case  for  the 
plaintiff  as  can  be*  She  has  the  property  in  the  slaves 
both  under  the  Act  of  1792,  which  makes  parol  sales  of 
slaves  valid,  when  accompanied  by  actual  delivery,  and 
that  of  1820,  which  makes  adverse  possession  for  thne 
years  a  good  title,  excepting  only  in  the  ease  of  oral  gifts* 
That  the  plaintiff  claimed  under  a  sale,  and  not  a  gift,  is 
dear.  It  is  true,  she  did  doC  call  witnesses  directly  to 
the  fact  of  her  purchase,  nor  does  she  produce  a  receipt 
under  her  vendor^s  hand  for  the  price. 

But  the  defendants  established  the  fact  for  her  by  their 
AWQ  evidence.    They  produce  ih>m  Houston  the  plain- 
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tiflf's  obligation  to  him  for  the  proper  treatment  of  the 
slaves  and  their  delivery  at  the  plaintiff's  death ;  where*' 
in  it  ia  recited  that  the  obligee,  Houston,  had  sold  the  girl 
to  the  plaintiff  at  the  price  of  9350,  and  that  she  bad  paid 
the  same  and  received  the  negro.     We  say  that  the  in- 
jitrument  recites  a  sale,  because  it  says,  the  plaintiff  had 
received  the  negro  from  Houston  and  paid  for  her,  and 
was  *'to  have  the  entire  service  and  possession"  of  the 
negro  $  and  it  is  difficult  to  tell  what  is  property  in  a 
slave  if  the  right  to  the  exclusive  possession  and  service  be 
not,  whether  it  be  for  years  or  for  life  or  for  ever.    But 
it  is  said,  that  a  life  estate  merely  in  a  slave  cannot  be 
created  orally,  but  that  a  deed  or  writing  is  required  by 
the  Act  of  1823.    That  is  admitted,  without  at  all  weak- 
ening the  plaintiff 's  case.    For,  the   whole  effect  of  the 
argument  is,  that,  although  the  parties  intended  for  her 
only  a  life  estate,  yet  that  the  legal  operation  of  the  trans- 
action was  to  give  her  the  absolute  property  at  law. 
We    think   it   very    probable    that    the    parties    per- 
fectly understood   that   such   was  the  legal  effect ;    as 
.that  would  rationally  account  for  the   obligation  com- 
ing from  the  plaintiff,  reciting  that  she  had  purchased  but 
a  life  interest,  and  obliging  her  to  have  the  negroes  de- 
livered at  her  death,  instead  of  such  an  obligation  or  ex- 
ecutory*contract  on  the  part  of  Houston  as  the  legal 
owner,  to  let  the  plaintiff  have  the  use  or  enjoyment  of 
the  negro  for  life.    This  circumstance  makes  this  case 
the  converse  of  Smith  v.  Hargravt^  3  Hawks  560,  in 
which  Smith  received  an  absolute  oonveyance  for  the 
slave  from  Buokhart  and  at  the  sajne  time  executed  the 
instrument  granting  thesevices  of  the  negro  to  Buokhart 
for  life;  and  it  was  held  that    Smith  did  not  intend 
thereby  to  part  from  the  property  in  the  slave,  because, 
being  for  the  life  of  the  grantee,  it  would,  in  effect  annul 
the  whole  transaction  and  place  the  parties  as  if  no  deed 
had  been  made  at  all.    But  hero  the  instrument  is  exe- 
cuted by  the  plaintiff,  not  to  give  a  life  estate,  or  the  ser« 
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vices  for  life  to  another,  but  to  declare  that  she  is  really 
entitled  to  the  possession  and  services  of  the  slave  bat 
for  her  life,  and  contracting  then  to  retarn,  reconvejTt  her 
and  her  issue  to  the  former  owner.  If,  therefore.  Smith 
y.  Hargrove  was  law,  which  was  mach  doubted,  it  rath- 
er  supports  than  meditates  against  the  plaintiflTs  title  i 
for,  if  she  had  not  the  title  at  law,  the  natorAl  oonrse 
would  have  been  that  Houston  should  give  her  some  in** 
strument,  as  permanent  evidence  of  his  obligation  to  al* 
low  her  the  enjoyment,  rather  than  that  she  should  give 
the  obligation  she  did  to  him.  The  executory  contraotr 
was  really  from  her  to  him,  and  not  vice  versGt  and  the 
judgment  ought  to  be  affirmed.  It  is  to  be  remarked,  al- 
though the  plaintiff  may  have  had  the  absolute  legal  ti- 
tle, that  no  injustice  has  been  done  by  the  verdict  ascer- 
taining the  damages  against  the  defendants  who  claim 
under  Houston,  since  it  expressly  stated  that  the  plaintiff 
on  claimed  damages  for  the  conversion  for  her  life. 


PfeK  CusiAic  Judgment  affirraeJ 


A.  FITCH  M.  MARY  PORTER. 

Ta  mpport  a  daeUration  in  an  action  of  debt  upon  a  jodfOMAt,  t&«  tiamplU 
fteaUon  of  tho  jodgment  itaelf  matt  bo  prodaoed ;  it  ia  not  miiBdontltfilow 
a  aeten  faeioM  to  ihow  oanie  why  ezocnlion  ahonld  not  imie  oa  the  jodg« 
aMat  and  an  award  of  oxoontion  according  to  tho  fct.  /a. 

Appeal  from  the  Superior  Court  of  Law  of  Mecklen^ 
burp  /ounty,  at  the  Spring  Term,  1848^  his  Honoi  Judger 
y       r  presiding. 
14 
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This  was  an  action  of  debt  upon  a  judgment  obtained 
by  the'plaintiff  against  the  defendant  in  the  Coart  of  Com- 
mon  Pleas  for  Richland  District  in  the  Scate  of  Soath 
Carolina,  Plea,  nul  tiel  'record*  Upon  an  inspection  of 
the  exemplification  of  the  record  produced  by  the  plain- 
tiff, it  appeared  to  be  an  execution  issued  the  10th  day 
of  June,  1829,  on  a  judgment  recited  therein  to  have  been 
confessed  by  the  defendant  to  the  plaintiff  for  the  sum,  of 
#260  50-100  with  interest  and  costs ;  and  two  scire 
faciases  issued  in  the  years  1845  and  1846  against  the  de- 
fendant, to  show  cause  why  the  plaintiff  should  not  have 
his  execution  against  her  upon  the  said  judgment,  with 
the  sheriff's  returns  of '^ntAiT  thereon,  and  then  an  award 
of  execution  by  the  Court.  The  Court  below  adjudged 
that  there  was  no  such  record  and  the  plaintiff  appealed. 

Bynum  and  Wilson,  for  the  plaintiff. 
Osborne,  for  the  defendant* 

Battle,  J.  The  Court  below  was  undoubtedly  right  in 
deciding,  that  there  was  no  such  judgment  as  that  upon 
which  the  plaintiff  declared.  The  exemplification  of  the 
record  produced  showed  no  judgment  at  all,  but  merely 
an  award  of  execution  upon  a  judgment  recited  therein 
to  have  been  before  rendered,  but  the  judgment  itself  was 
not  produced.  The  plea  of  nul  tiel  record  put  in  issue 
the  judgment  declared  upon,  and.  the  plaintiff  was  bound 
to  produce  an  exemplification  of  it  in  support  of  the  afiSr- 
mative  of  his  plea.    The  judgment  must  be  affirmed. 

Put  CuBiAM.  Judgment  affirmed. 
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THE  STATE  UPON  THE  RELATION  OF  ROBERT  W.  ELUS 
V9.  RICHARD  W.  LONG  &,  AL. 

A  •  bftTiof  a  writ  fenred  apon  him,  placed  ia  tba  handf  of  the  eberiiTwho 
ierred  the  writ  a  ram  of  money  to  dinharge  tha  debt  for  whiah  ha  waa 
raed,  hot  tha  aheriff  negleoted  to  apply  it  for  that  pnipoaa  and  A.  waa  oom- 
pelled  to  pay  the  debt  out  of  other  fandi.  Held,  the  tnretiea  of  the  eherilT 
were  not  boaod  to  A.  for  rach  neglecL 

Tha  caeee  of  Ke§Ur  t.  Long,  7  Ire.  379,  and  SUU  Bank  t«  TioiMy,  9  Haw. 
$9  citad  and  appeared. 

Appe.^1  from  the  Saperior  Coart  of  Law  of  Rowan 
Counly,  at  the  Spring  Term,  1848,  his  Honor  Judge 
Mavly  presiding. 

This  was  an  notion  of  debt  npon  a  bond,  exeented  by 
the  defendant  LoDg»  on  the  5th  of  Augnst  1844,  for  the 
discharge  of  his  official  daties  as  sheriff  of  the  Oonnty  of 
Rowan,  and  by  the  other  defendants  as  his  sureties.  The 
breaches  assigned  were  first,  that  the  defendant  Long  sB 
sheriff  h&d  received  from  the  relator  the  sum  of  8636  to 
be  applied  to  the  payment  of  a  debt  dae  to  Charles  Dewey, 
cashier,  upon  which  a  capias  ad  respondendum  was  issued 
against  the  relator,  and  came  to  the  hands  of  the  said  de- 
fendant, and  that  he  had  failed  to  apply  the  said  money 
as  directed,  so  that  the  relator  was  compelled  to  pay  the 
same  a  second  time,  and  secondly,  that  the  said  money 
was  in  his  hands  after  an  execution  had  been  issued  and 
come  to  his  hands  on  a  judgment  recovered  for  the  said 
debt,  and  that  he  had  failed  to  apply  it  in  satisfaction  of 
the  said  execution,  whereby  the  relator  was  compelled 
to  pay  it  again.  Pleas  non  est  factum  and  conditions  per- 
formed and  not  broken. 
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had  issued  from  the  Superior  Coart,  of  Law  for  Wake 
Coanty,  retamable  on  the  4th  Monday  of  March  1844* 
against  the  relator,  in  favor  of  Charles  Dewey  cashier^ 
was  placed  in  the  hands  of  the  defendanf.  Long,  as  sher- 
iff of  Rowan  Connty,  and  that,  on  the  S2d  day  of  March 
in  the  same  year,  the  relator  handed  to  the  said  Long,  the 
warn  of  #636,  and  took  his  written  receipt  therefor,  ex- 
pressing therein,  that  it  was  to  be  paid  on  a  writ,  Charles 
Dewey,  cashier,  against  the  relator.  He  showed  farther 
that  the  said  writ  was  returned  '*  executed,*'  by  the  said 
I^ong ;  that  at  the  Fall  Term  following  of  Wake  Supe- 
rior Court,  a  judgment  was  obtained  against  the  relator 
for  0655  50-100,  and  that  an  execution  otfifa  was  issued 
thereon  and  placed  in  the  hands  of  the  said  Long  and 
was^cTcr  returned  by  him,  and  that,  subsequently,  on  the 
3d  of  February  1846,  the  relator  was  compelled  to  pay 
the  amount  of  said  judgment  on  an  execution  directed  to 
the  sheriff  of  the  County  of  Davidson.  There  was  some 
ether  testimony  given  which  it  is  unnecessary  to  state  as 
it  does  not  at  all  affect  the  isase  in  the  view  taken  of  it  by 
the  Court. 

The  defendants  contended*  that,  upon  the  testimony 
given  for  the  relator,  he  could  not  recover  in  this  action. 
A  verdict  was  taken  for  him,  however,  subject  to  the 
opinion  of  the  Court,  as  to  whether  the  action  could  be 
Mstained,  upon  which  his  Honor,  being  of  opinion 
against  the  relator,  directed  the  verdict  to  be^set  aside 
and  a  non*suit  entered  from  which  the  relator  appealed. 

■s. 

OlarkCf  for  the  plaintiff.  ^  v 

CratgCt  Osborne  and  H  Clones,  for  the  defendants. 

Battl*,  J.    We  agree  with  his  Honor  that  this  acubo 
eannot  be  sustained.    At  the  time  when  the  monev^vusV^ 
_,_..._.., ...     •--- -'♦u- defendant      .K,^ 
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the  body  of  the  relator  and  to  keep  him  safely  to  answer  the 
aetioDt  but  it  gave  him  no  aathority  to  receive  the  rela- 
tor's money.  The  sheriff  then  was  but  the  private  agent 
of  the  party  to  pay  the  debt,  and  he  alone  is  responsible 
in, his  private  capacity  for  his  breach  of  trust.  It  is  well 
known  to  the  profession  that,  prior  to  the  year  1818,  Con- 
stables and  their  sureties  were  not  liable  on  the  official 
bonds  of  the  former  for  money  paid  to  them  without  suit» 
on  claims  put  into  their  hands  for  collection ;  and  that  an 
Act  was  passed  in  that  year,  1  Rev.  Stat.  Ch.  24  Sec.  7 
to  make  them  and  their  sureties  liable,  whether  the  mo* 
ney  were  paid  with  or  without  a  suit.  Even  to  this  day, 
neither  constables  nor  sheriffs  are  liable  officially  for  mo- 
ney collected  by  them  on  notes  above  the  jurisdiction  of 
a  single  justice.  Keller  v.  Longf  7  Ired.  Rep.  379.  The 
same  principle  is  applicable  to  this  case.  But  it  is  con* 
tended  by  the  plaintiff's  counsel  that  the  defendant.  Long, 
had  the  money  when  the  execution  came  to  his  hands, 
and  that  he  afterwards  held  it  officially,  and  he  cites  the 
case  of  the  SttUe  Bank  v.  Twittyf  2  Hawks  Rep.  5  as  in 
point.  But  unfortunately  for  the  argument  and  the  au« 
thority  there  is  no  evidence,  that  the  money  was  in  Long*s 
hands  after  he  received  the  execution.  That  was  never 
returned  by  him  much  less  returned  "*  satisfied,"  as  in  the 
SkUe  Bank  v.  TvoiUy.  The  law  certainly  will  not  raise 
the  presumption,  that  he  kept  the  money  for  more  than 
six  months,  in  the  absence  of  any  proof  to  show  it.  The 
jadgment  must  be  affirmed 

Pf R  Curiam.  Judgment  affirmed. 
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N.  G.  HOWELL  V9.  F.  EDWARDS. 

%m  aa  mImv  for  nwlieioMly  ftfTMiiiif  a  party  aad  holding  hhn  to  bail,  tha 
daelaration  muit  shaw  a  itgal  determioation  of  the  original  action. 

Appeal  from  the  Superior  Court  of  Law  of  Cherokee 
County,  at  the  Fall  Term  of  1847,  his  Honor  Judge  Settlb 
presiding. 

The  aetiori  is  for  maliciously  and  without  any  reasona- 
t>le  or  probable  cause  arresting  the  plaintiff  and  holding 
him  to  bail  on  a  warrant  issued  by  a  justice  of  the  peace. 
Plea,  not  guilty.  On  the  trial  the  case  appeared  to  be 
this.  The  defendant  sued  out  a  warrant  against  the 
^plaintiff  for  a  debt  of  010  30,  and  required  him  to  be  held 
to  bail  thereon.  On  the  30th  March  1846,  the  constable 
arrested  the  plaintiff  and  returned  the  warrant  The  trial 
was  postponed  by  the  Justice  to  the  next  day,  and  the 
constable  then  demanded  bail  from  HoweU»  and,  as  he 
was  abeut  giving  bail,  Edwards  told  the  constable  he 
lieed  QPt  require  a  bond,  and  therefore  the  latter  dis- 
charged (he  plaintiff  from  custody.  On  the  next  day  the 
case  was  tried  and  the  Justice  gave  judgment  for  Howell, 
wd  Edwards  appealed  to  the  County  Court.  Shortly  af- 
terwards the  plaintiff  brought  this  suit,  and  subsequently 
Edwards  directed  the  magistrate  not  to  return  the  ap« 
peals  and  he  accordingly  withheld  it.  Upon  the  evi« 
dencct  the  counsel  for  the  defendant,  among  several  ob- 
jections, insisted,  that  the  action  would  not  lie,  because 
it  was  commenced  before  the  original  suit  was  deter- 
mined ;  and  he  prayed  the  Court  so  to  instruct  the  jury. 
But  the  Court  refr"^-'  the  instruction,  and  informed  the 
jury  that  the  plain  light  maintain  his  actionj  notwith- 
standing that  obj  I,  Verdict  and  judgmont  for  the 
plaintiff,  and  am  "by  the  defeudaut. 
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Bfftxw«U  V.  Wa!k.  — ^— 

Ednejf  and  FhmciSf  for  the  plaintiff. 

/•  W.  Woodjim  and  N.  W.  Woodfin^tor  the  defendant. 

RuFrar.  C.  J.  In  actions  of  this  kind  the  declaration 
must  show  a  legal  determination  of  the  original  action ; 
and  here  the  plaintiff  relies  on  a  determination  by  a  dis. 
continuance  and  want  of  prosecation.  Bat  the  evidence 
did  not  support  the  declaration  in  that  point  For*  ad- 
mitting that  the  original  action  could  be  discontinued  by 
the  order  not  to  return  the  appeal  and  was  thereby  ended, 
yet  that  order  was  not  given  until  after  the  present  ac-- 
tion,  wasbroughtt  and  there  is  nothing  to  give  it  a  rela« 
tion  so  as  to  make  it  operate  legally  as  a  discontinuance 
from  any  prior  time.  This  suit  was  therefore  commenced 
prematurely ;  and  the  judgment  must  be  reversed  and  a 
ventre  de  novo  awarded. 

Pbk  Curiam.    Judgment  reversed  and  ventre  de  novo. 


MOWN  AND  MAXWELL  m  SAMUEL  WALK. 

!■  oite  to  estille  a  platatiifto  a  writ  of  eapm$  md  mUitfaeiendrnwh  nador  oar 
Aetof  1844f  it  ■  ndBoioat  for  him  to  mako  affidavit  <Hliat  tlio  dotedaat 
luid  frandaloBtly  oonooalad  liio  monoy,  property  or  oAotf  to  dotat  hit 
ddbt**  witboot  ftirUioriotUBg  forth  thattho  dofendaat  had  aopiopoity 
whIohooddbeiMohodhyaJim /MiM.  ' 
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The  defendant  Walk  was  arrested  under  a  i 
Maiirfaciendum,  at  the  instance  of  the  plaintiS; 
bond  for  his  appearance  at  May  Term  of  Rowar 
Pleas  and  Quarter  Sessions^  where,  upon  the 
his  counsel,  the  execution  was  set  aside,  on  I 
that  it  did  not  appear  from  the  affidavit,  that 
dant  bad  no  property  which  could  be  reached 
facias.    The  plaintiff  appealed  to  the  Superio 
the  presiding  Judge  was  of  opinion,  that  the  e 
not  comply  with  the  requisitions  of  the  act  o 
affidavit  stated  that  the  defendant  Walk  bad  I 
concealed  his  money,  property  or  effects  to 
plaintiffs  debt/'  and  it  did  not  further  appeal 
of  the  affidavit,  that  the  defendant  had  no  pre 
could  be  reached  by  a  fieri  facias.    He  dismi 
ceedings,  and  the  plaintiff  appealed. 

Avery,  for  the  plaintiff. 

ClarkCf  for  the  defendant. 

Nasq,  J-     The  question  in  this  case  ari 
act  of**  44  ch.  31,  which  is  as   follows.**  ! 

capias  ad  satisfaciendum  shall  issue,  unle 
his  agent  or  attorney  shall  make  affidavit  ! 

the  Clerk  of  the  Court  in  which  the  judgm 
the  justice  of  the  peace  to  whom  applicat  i 

such  process,  that  he  believes  the  defende  i 

perty  to  satisfy  such  judgment,  which  cai  i 

n  fieri  facias,  and  has  property,  money  a 
cannot  be  reached  by  a  fieri  facias,  or  i 

concealed  his  property,  money,  or  effete^  ; 

move  from  the  State. 

In  the  case  before  us,  the  plaintiff  sv  i 

davit  **  that  the  defendant  had  frauduler 
money,  property  and  effects,  to  defeat  tht 
The  presiding  Judge  decided  that  the  af 
ficient  as  it  did  not  set  forth  further,  * 
had  no  property  which  could  be  reach  \ 

He  seems  to  think  that  no  affidavit  i 
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authorize  a  ca.  sa.^  which  does  not  on  its  face  show,  that 
the  defendant  has  no  property,  which  can  be  reached  by 
a^.  fa.  We  do  not  concur  in  this  opinion;  to  us  it  appears 
that  there  are,  in  the  act,  three  distinct  grounds,  upon 
which  a  ca*  sa.  is  authorized.  The  first  is,  when  the  a& 
fidavit  of  the  plaintiff  states  that  the  defendant  has  no 
property  to  satisfy  his  judgment,  which  can  be  reached  by 
9l  fieri  facias  and  that  he  believes  he  has  property,  money 
or  effects,  which  cannot  be  reached  by  bl  fieri  facias;  sec- 
ondly, when  he  swears  that  the  defendant  has  fraudulent- 
ly concealed  his  effects,  and  thirdly,  when  he  swears  he 
is  about  to  leave  the  State.  The  two  first  clauses  in  the 
act  are  coupled  by  the  conjunction  *'  and" — and  therefore 
go  together  and  with  much  propriety.  If  the  first  clause 
stood  by  itself,  constituting  a  substantial  ground,  on  which 
the  ecu  sa.  should  issue,  the  object  of  the  act  might  inma* 
ny  cases  be  evaded.  If  a  man  has  no  property  upon 
which  a^.  fa.  can  be  levied,  he  may  be  entirely  ipsol- 
vcnt,  and  honestly  so.  But  it  was  the  honestly  insolvent 
debtor,  the  law  intended  to  protect,  in  the  first  instance 
It  is  not  therefore  sufficient  for  the  affidavit  to  contain 
simply  the  first  clause  ;  it  must  go  further  and  set  forth 
that  he  has  property,  money,  and  effects,  which  cannot 
be  reached  by  a,  fieri  facias  and  thereby  show  that  he  is 
not  that  honest  debtor,  for  if  he  has  the  ability  to  pay, 
and  will  not,  be  cannot  claim  to  be  an  honest  man.  But 
on  the  second  ground  of  issuing  the  ca.  sa.^  the  legislature 
authorizes  it  upon  the  fact,  that  the  defendant  has 
fraudulently  concealed  his  property.  It  does  not  require 
that  the  plaintiff  should  swear  that  he  so  conceals  it  that  a 
fi.fa.  cannot  be  levied  on  it,  because  property  so  conceal- 
ed is  by  law  liable  to  be  sold  under  a  fi.fa.  and  also  for 
another,  and  perhaps  a  little  better  reason,  that  the  man, 
who  does  fraudulently  conceal  his  property,  is  not  discern- 
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against  those  del>ter8  who  are  endeavouring  to  evade  the 
payment  of  their  debts  by  leaving  the  State.  No  honest 
man  would  so  do.  And  if  vrith  a  judgment  obtained  against 
him  he  endeavors  to  leave  the  State,  and  leave  the  judg- 
ment unsatisfied,  it  must  be  evident  his  object  is  a  fraudu- 
lent one,  and  in  such  case,  it  cannot  be  necessary  to  set 
cut  in  the  affidavit  the  first  ground.  The  Legislature  ia> 
tended,  that  that  plan  or  purpose  on  the  part  of  the  debt- 
or, should,  of  itself,  authorize  the  ca.  sa.  In  all  the  pro- 
visions  of  the  act  the  object  of  the  Legislature  is,  while  it 
protects  from  imprisonment  the  debtor,  who  honestly  sur- 
renders up  to  his  creditors  his  property  of  every  descrip- 
tion, not  to  shelter  the  knave  or  to  ctssist  him  in  carrying 
out  his  purposes  or  prevent  the  creditor  from  the  use  of 
all  lawful  means  to  procure  satisfaction  of  his  debt. 

Judgment  reversed.  The  opinion  will  be  certified  to  the 
Court  Superior  that  that  Court  may  issue  a  procedendo 
to  the  County  Court  to  proceed  in  the  case. 

Per  Cubxam.  Ordered  accordingly^ 


WALTON  M.  M0SE8  SMrHI. 

It  ii  the  rale  of  thii  Court,  fat  in  every  other  Conrt  of  uton^  that  he,  whe  al- 
legee  error,  Bint  ehow  It^  The  jadgmeai  appealed  from  nwC  atend  aa 
•oireel,ittleBi  it  ia  dioim  to  be  inooneet. 


AUGUST  TERM,  1848.  S»l 

Walton  V.  Smith. 

This  is  action  on  a  gaarantee*  alleged  to  be  contained 
in  a  letter,  addressed  by  the  defendant  to  the  plaintiff. 
The  case  is  as  follows.  The  defendant  lives  in  the  Conn* 
ty  of  Henderson,  in  this  State,  and,  in  January  1830, 
wrote  to  the  plaintiff,  who  lives  in  the  City  of  Charleston, 
a  letter  of  credit,  in  favor  of  the  two  men,  Posey  and  Lane* 
This  letter  was  duly  delivered  to  the  plaintiff  by  Posey^ 
and  the  plaintiff  agreed  to  furnish  him  goods,  which  he 
did  to  the  amount  of  0186,  for  which  Posey  gave  him  a 
note  in  the  name  of  himself  and  Lane  and  payable  six 
months  thereafter.  After  this  note  came  to  maturity,  the 
plaintiff  sued  Posey  and  Lane  upon  it,  obtained  judgment 
but  failed  to  collect  all  that  was  due,  in  consequence  of 
their  inability  to  pay.  This  action  was  then  commenced 
and  the  plaintiff  obtained  a  judgment  for  the  balance, 
due  on  the  note,  from  which  the  defendant  appealed  to 
this  Court 

N.  W.  Woodfin,  for  the   plaintiff. 
Baxter,  for  the  defendant. 

Nash,  J.  Many  objections  were  made  by  the  defendant, 
to  the  recovery  of  the  plaintiff,  none  of  which  is  it  necessa« 
ry  for  us  to  examine,  as  an  obstacle  has  arisen  here  grow- 
ing out  of  the  case  as  stated,  which  is  decisive  of  the 
cause.  The  defendant  sets  forth  in  his  bill  of  exceptions, 
that  the  plaintiff  read  in  evidence,  a  letter  of  the  defen- 
dant, dated  January  1839,  a  copy  of  which  marked  A  is 
sent  as  a  part  of  the  case.  No  such  letter  or  copy  of  a 
letter  is  among  the  papers  in  the  cause.  At  the  last 
Term  of  the  Court,  when  we  were  called  on  to  look  into 
the  case,  its  absence  was  detected  and  supposing  it  might 
by  mistake  have  been  retained  by  the  Clerk  of  Ruther- 
ford Superior  Court,  where  the  cause  was  tried,  upon  the 
•oggestion  of  a  diminution  of  the  record,  9l  certiorari  waaf 
ittUAd.  A  certified  copy  of  the  record,  as  it  remains  in 
has  been  transmitted  to  us  without  containing 
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the  required  paper.  It  is  evident,  without  it  or  an  agree- 
ment between  the  parties  as  to  its  contents,  the  Court 
cannot  determine  the  questions  raised  by  the  defendant.  It 
is  the  foundation  of  the  plaintiff 's  claim,  that  was  before  his 
Honor  who  tried  the  cause,  and  the  whole  of  the  charge 
afldressed  to  the  jur)'  was  made  in  reference  to  it.  It  is 
the  rule  in  this  Court,  as  in  every  other  Court  of  errors, 
that  he,  who  alleges  error,  must  shew  it.  The  judgment 
appealed  from  must  stand  as  correct,  until  it  is  shown  to 
be  incoreot.  The  defendant  has  made  that  letter  a  part 
of  his  case  ;  it  is  not  here  to  be  seen  and  considered  by 
the  Court ;  it  is  admitted  to  have  been  lost,  and  the  par- 
ties cannot  agree  as  to  its  contents.  We  are  compelled 
therefore  to  say  we  see  no  error  in  the  judgment  below. 

Pbr  Curiam.  Judgment  affirmed. 


HORACE  L.  ROBARDS  vi.  JOEL  McLEAN. 

To  entitle  a  party  to  give  evidence  of  the  contents  of  a  paper,  whictii  it  it 
alleged,  haa  been  lost,  it  ie  sufficient  to  sbeir,  that  there  is  no  reasfsnable 
probability  that  any  thing  has  been  suppressed. 

Thni,  where  a  negro  slaye  was  taken  into  the  defendant's  stage,  on  his  ^ty 
from  Granville  to  McDowell  County  and  afterwards  absconded^  it  wss 
competent  for  the  defendant  to  show,  by  parol  testimony,  that  tho  sUve  had 
a  written  permission  to  travel  from  Granville  to  McDowell,  alooo,  he  be, 
ing  on  the  ordinary  road  between  Granville  and  McDowell,  wh^u  be  w^ 
received  into  the  defendant's  stage. 

Appeal  from  the  Superior  Court  of  Law  of  McDowell 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge  Bat* 
TLs  presiding. 
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The  case  is  as  follows.    At  the  time  the  transaction 
took  place,  of  which  the  plaintiff  complains,  he  resided 
in  the  county  of  McDowell,  and  having  gone  into  Gran- 
ville County,  took  with  him  a  negro  slave,  his  property, 
by  the  name  of  Reaben.    When  about  to  return  homct 
Reuben  complained  of  being  unwell,  and  was  left  in  the 
care  of  Dr.  Robards  until  sufficiently  recovered  to  travel* 
An  agent  was  afterwards  sent  by  the  plaintiff  for  Reuben, 
who,  finding  him  in  the  town  of  Oxford,  directed  him  to 
get  ready  to  return  home  the  next  day.    That  night  Reu- 
ben left  Oxford,  without  any  permit  in  writing  or  other- 
wise  as  alleged,  and   went  to  Hillsboro',  near  which 
place,  he  was  permitted  by  the  defendant's  agent,  to  take 
a  seat  in  the  stage,  belonging  to  the  defendant  and  in 
which  he  was  conveyed  to  Greensborough,  whence  he 
made  his  escape  and  never  after  returned  to  the  plaintiff's 
service.    The  action  is  brought  to  recover  damages  for 
the  loss  of  Reuben.    One  ground  of  defence  was,  that  the 
plaintiff  had  given  his  slave  Reuben  a  written  permit  to 
return  home  alone,  and,  to  prove  it,  the  defendant  intro- 
duced one  Mr.  Gibbony,  who  testified,  that  he  resided 
about  four  miles  from  the  town  of  Greensborough,  on  the 
stage  road  leading  to  Salisbury,  and  on  the  direct  rout, 
which  Reuben  would  have  to  pass,  on  his  return  home 
from  Granville,  that  Reuben  came  to  his  house  and  pre- 
sented him  a  paper,  which,  after  reading,  he  returned  to 
Reuben,  the  contents  of  which  the  defendant's  counsel 
offered  to  prove,  after  shewing  that  notice  had  been 
served  on  the  plaintiff  to  produce  it.    This  evidence  was 
objected  to  by  the  plaintiff's  counsel ;  on  the  ground,  that 
it  was  not  shown,  that  the  paper  was  in  the  possession  or 
under  the  control  of  the  plaintiff.    The  Court  admitted 
the  evidence,  because  the  paper  was  in  the  possession  of 
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reqoesting  bim,  if  Reuben's  male  should  give  out»  he 
would  furnish  him  with  a  horse,  and  let  him  have  ten 
dollars,  which  John  J.  Shaver  would  return,  as  soon  as 
the  boy  should  reach  Salisbury,  and  also  to  give  him  any 
other  assistance  he  might  require,  for  which  he  should  be 
compensated.  A  verdict  was  rendered  for  the  defendant, 
a  rule  for  a  new  (rial  discharged,  and  appeal  was  taken 
to  the  Supreme  Court. 

Avery  and  Guion^  for  the  plaintiffl 

N.  W*  Woodfin  and  Gaither^  for  the  defendant. 

Nash,  J.  The  whole  case  tarns  upon  the  admissibility 
of  the  parol  evidence  to  prove  the  contents  of  the  pass  or 
permit.  We  see  no  ground  to  complain  of  the  judgment. 
Before  us  it  has  been  urged,  that  the  notice  to  the  plain- 
tiff could  not  authorise  the  parol  evidence  of  the  contents 
of  the  alleged  pass,  because  the  case  showed  it  was  not 
in  his  possession.  This  may  be  true,  but  it  was  not  upod 
the  ground,  that  the  paper  was  then  in  his  possession, 
that  the  notice  was  given,  but  because  the  case  showed, 
it  was  last  seen  in  the  possession  of  his  slave,  and  there- 
fore under  his  control,  and  to  this  he  answers,  that  it  is 
not  in  his  possession  nor  under  his  control,  because  the 
boy,  Reuben,  had  never  returned  to  bis  possession ;  in 
other  words  that  he  had  runaway  and  was  lost  to  him. 
So  that  the  plaintiff,  himself,  proves  that  the  pass  is  lost 
It  is  upon  this  ground,  we  think  his  Honoris  opinion  was 
right.  It  has  been  further  argued  by  the  plaintiff's  coun- 
sel, that  the  pass,  according  to  the  testimony  was  as  much 
under  the  control  of  the  defendant  as  of  the  plaintiff,  and 
it  is  insinuated,  rather  than  asserted,  that  before  he  could 
rescnrt  to  the  secondary  evidence,  he  ought  to  show  that 
he  had  sent  to  Ohio,  where,  it  is  understood,  Reuben  is» 
and  procured  from  him  the  pass,  and  the  case  of  Deaver 
and  Rice.  2  Ire.  S80.  has  been  cited  as  an  authoritv*    That 
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been  in  the  hands  of  a  constable,  it  is  not  sufficient*  to  let 
in  the  secondary  evidence  of  its  contents,  to  show,  that  the 
constable  had  removed  to  another  State,  and  had  left  his 
papers  generally  with  an  agent,  who  testified  that  the 
execution  would  not  be  found  among  the  papers  so  left. 
This  decision  was  unquestionably  made  upon  correct 
grounds.  The  party,  offering  the  secondary  evidence^ 
had  not  shown  that  the  execution  was  lost ;  it  might  still 
be  in  the  possession  of  the  constable,  and  it  was  in  the 
power  of  the  plaintiff  to  procure  his  deposition.  Here 
the  negro  Reuben  had  runaway  from  his  master.  The 
ease  does  not  show  where  he  is,  and  there  is  no  presump- 
tion, if  he  was»  as  was  alleged,  in  the  State  of  Ohio,  that 
he  still  had  in  his  possession  the  permit  or  pass,  nor  was 
there  any  mode  known  to  the  law,  whereby  the  defen- 
dant could,  if  it  was  still  in  his  possession*  have  obtained 
it  or  proved  by  Reuben  its  loss.  To  admit  this  secondary 
evidence,  it  is  sufficient  to  show,  that  there  is  no  reasona- 
ble probability,  that  any  thing  has  been  suppressed*  Mc* 
Oaheyand  ui2«loii,  3  M.  &  T.  206, 3  St.  N.  P.  153.  This 
ease  differs  from  that  of  Harmn  4*  ^ft  against  Hun^ 
ter  4*  Springs^  at  this  term,  in  this,  that,  in  the  latter 
ease,  it  does  not  appear  sufficiently  ta  the  Court,  that 
the  originals  were  lost ;  here  that  faet  does  affirmatively 
appear. 

We  have  examined  the  cases  to  which  our  attention 
has  been  called  by  the  plaintiff's  counsel,  and  while  we 
admit  their  correctness  do  not  think  them  applicable  to 
the  ease  before  us. 

Fa  Curiam.  Judgment  affirmed. 
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Where  an  action  i«  brought  for  a  breach  of  contract  in  not  conveyiog  land 
accordiuf  to  the  contract,  it  is  not  necenary  for  the  piaintiffto  bring  into 
Court  the  price  agreed  to  be  given  for  the  land,  if  he  Bhews  he  complied  with 
hid  part  of  the  contract  by  tendering  what  be  was  bcand  to  pay. 

Appeal  from  the  Superior  Court  of  Law  of  Lincola 
County,  at  the  Fall  Termi  1847,  his  Honor  Judge 
Pearsok,  presiding. 

The  action  is  debt  on  a  bond  with  condition,  which,  af- 
ter reciting  that  the  plaintiff  had  that  day  sold  and  con- 
veyed to  the  defendant  a  tract  of  land,  therein  described, 
for  the  price  of  3448,  59  proceeds  thus,  "  now,  if  the  said 
Lee  shall  within  two  years  from  this  dale  pay  to  the  said 
Russell,  the  said  sum  of  jS44d  59,  and  the  said  Russell, 
shall  then  convey  the  foregoing  land  to  the  said  Lee,  or 
if  the  said  Lee  shall  not  comply  with  the  foregoing  con* 
ditions  within  the  said  term  of  two  years,  then  this  obli- 
gation to  be  void,  but  otherwise  to  remain  in  full  force/' 

The  breach  assigned  is,  that,  on  a  certain  day,  within 
the  two  years,  the  plaintiff  tendered  the  sum  of  9448  59, 
to  the  defendant  and  requested  him  to  convey  the  land, 
and  that  the  defendant  refased.  Pleas,  conditions  per- 
formed and  conditions  not  broken.  On  the  trial  the 
plaintiff  gave  evidence,  that  he  tendered  the  money  ancf 
demanded  the  deed*  as  alleged  in  the  declaration ;  and 
that  the  defendant  refused  to  receive  the  money  and  exe- 
cute a  deed,  saying,  that  he  was  entitled  also  to  interest 
on  the  money.  The  plaintiff  gave  further  evidence,  that 
the  land  was  worth  $450,  and  that  the  defendant  had  re* 
ceived  rents  for  the  land,  during  the  two  years,  excee  "  ~* 
the  interest. 
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The  counsel  for  the  defendant  thereon  insisted,  that,  be- 
sides the  averment  of  the  tender  of  the  price,  the  declara- 
tion ought  to  have  averred  that  the  plaintiff  had  been  al- 
ways ready  and  was  still  willing  and  ready  to  pay  the 
money,  and  that  it  should  have  been  brought  into  Court. 
A  verdict  was  taken  for  the  plaintiff's  damages,  one  dol- 
lar, subject  to  the  opinion  of  the  Court  upon  the  point 
made;  and,  afterwards  the  Court  set  aside  the  verdict 
and  ordered  a  nonsuit,  and  the  plaintiff  appealed, 

Coleman  and  Thompson^  for  the  plaintiff. 

Barringer,  Osborne,  and  H.  C.  Jones,  for  the  defendant. 

RuFFtK,  C.  J.  There  would  be  more  in  the  objections, 
if  the  plaintiff  was  to  recover  in  this  action  the  land  or  a 
conveyance  of  it,  as  justice  would  require,  that  he  should, 
in  that  case,  pay  the  price,  as  when  in  equity  there  is  a  de- 
cree for  specific  performance.  But  that  is  not  the  natuie 
of  the  action,  which  is  for  damages  for  the  non-perfor- 
mance of  the  agreement  on  the  part  of  the  defendant, 
namely,  by  his  not  receiving  the  price  and  conveying  the 
land.  It  is  not  in  affirmance  of  the  contract,  but  for  a 
breach  of  it,  and  it  supposes  the  plaintiff  to  keep  his  mo- 
ney and  the  defendant  to  keep  the  land,  and  the'  plaintiff 
seeks  his  redress  in  damages  for  the  loss  sustained  by 
him  from  that  state  of  things,  arising  from  the  fault  of  the 
defendant  in  not  performing  his  engagement,  after  the 
plaintiff  had  complied  with  the  prior  condition  on  his  part. 
The  measure  of  those  damages  is,  obviously,  the  differ- 
ence between  the  sum  the  plaintiff  was  to  have  given  for 
the  land,  which  in  the  event,  however,  he  did  not  give, 
and  the  value  of  the  land  he  would  have  got,  if  the  defen- 
dant had  conveyed.  It  would  therefore  be  to  no  use  to 
bring  the  money  into  Court.    For,  if  that  were  required, 
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ing  it  in  at  all,  and  having  his  damages  assessed  for  the 
diflTerence  between  it  and  the  valae  of  the  land.  It  Li 
apparent  then,  that  the  nature  of  the  action  was  miscon- 
ceived ;  for,  certainly,  it  would  comport  neither  with  jus- 
tice nor  law,  that  the  purchaser  should  bring  in  the 
whole  price  for  the  vendor,  and  then  get  damages  of 
one  dollar,  as  here.  As  the  plaintiff  does  not  get  the 
land  nor  its  value,  he  is  not  bound  to  pay  for  it,  nor,  con- 
sequently, to  keep  the  money  ready  for  that  purpose. 

The  judgment  must  therefore  be  reversed,  and  judg- 
ment entered  for  the  plaintiff  according  to  the  verdict. 

Pbr  Curiam.  Judgment  reversed. 


TUOMAS  MURRAY  m.  £LISHA  KING  ^  AU 

I  n  an  action  of  assumpsit  to  reeoyer  back  money  paid  as  asnrionainterflat, 
the  verdict  was  at  follows  *<  who  find  all  payments  within  Uiree  yran, 
either  on  notes  given  before  or  otherwise  with  interest  thereon  in  favor  of 
the  plaintiiF,  to  wit,  (558  and  ^100  witbi  nterest  on  the  same."  The  jii4f- 
ment  on  that  verdict  was  *'  for  the  snm  of  993^1  of  which  $658  beais  in- 
Urest  from  the  lOth  day  of  October  1847  till  paid."  Held,  that  the  judg- 
ment  did  not  appear  to  correspond  with  the  verdict,  and,  even  if  it  did, 
the  verdict  is,  in  itself,  uisufficient  and  Uiaenaible. 

Appeal  from  the  Superior  Court  of  Law  of  Buncombe 
County,  at  the  Fall  Term  1847,  his  Honor  Judge  Settle 
presiding. 

The  action  was  assumpsit  for  money '  '  *nd  received, 
in  which  the  plaintiff  sought  to  recovei  ccess  above 

the  principal  and  lawful  interest^  pai  im  upon  a 
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contract  alleged  to  have  been  made  between  the  plaintiff 
and  the  defendant's  intestate  and  to  have  been  usurious. 
The  pleas  were,  non  assumpsit,  and  the  statute  of  lim- 
itations. 

The  bill  of  exceptions  is  very  long,  containing  the 
statements  of  much  evidence,  and  many  points  raised  on 
the  part  of  the  defendants,  against  whom  there  was  judg- 
ment. But  it  is  unnecessary  to  state  them,  as  the  decis- 
ion  of  the  Court  is  on  the  single  point  following.  The 
verdict  is  in  these  words,  *'  who  find  all  payments  within 
three  years  either  on  notes  given  before  or  otherwise  with 
interest  thereon  in  favor  of  plaintiflT,  to  wit,  1^558,  and 
•100,  with  interest  on  the  same.  Upon  that  verdict  judg. 
ment  was  entered  for  the  plaintiff  for  the  sum  of  S938  3 1, 
of  which  8658  bears  interest  from  the  10th  day  of  Octo- 
ber  1847  till  paid,"  and  costs;  and  therefrom  the  defen- 
dants appealed. 

Edney  and  /.  W.  Woodjin,  for  the  plaintiff. 
Baxter  SLud  N.   W*  Tybo^/In,  for  the  defendants. 

RuFFiN,  C.  J.  From  reading  the  case  appearing  in  the 
record,  it  would  seem  extremely  diSlcuU  for  the  plaintiff 
to  get  on  at  law  under  the  circumstances,  whatever  may 
be  his  merits,  or  however  clear  his  remedy  might  he  in 
anothor  Court.  But  we  do  not  wish  to  pre-judge  the  quer* 
tions,  that  may  arise  hereafter,  and  therefore  the  Court 
will  not  consider  the  points  made  at  the  trial,  since,  un- 
der no  ciruumstances,  can  the  verdict  and  the  judgment 
be  sustained,  as  they  are  found  in  the  record.  The  judg« 
jnent  does  not  correspond  with  the  verdict,  being  for  a 
much  larger  sum  than  that  mentioned  in  the  verdict.  Wo 
suppose  that  addition  is  for  the  interest  indicated  in  the 
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king  the  calcalation.  Besides,  the  verdict  is  in  itself  in- 
safficient  and  insensible.  It  does  not  pass  on  the  issaes 
joined  and  assess  damages  to  the  plaintiff;  but,  unintel- 
ligibly, finds  in  favor  of  the  plaintiff  all  payments  (by 
whom,  or  to  whom,  is  not  said)  within  three  years  (from 
what  time,  is  not  said)  either  on  notes  given  before  or 
otherwise  (which  is  past  comprehension,)  with  interest 
thereon,  viz :  18558,  and  $100,  with  interest  on  the  same, 
from  or  to  what  day,  is  not  specified.  Such  a  verdict 
cannot  authorize  any  judgment,  for  even  the  sums  men- 
tioned in  it  are  not  assessed  as  damages  due  to  the  plain- 
tiff, but  found  as  payments  in  his  favour.  The  judgment 
must  therefore  be  reversed,  and  a  venire  de  novo  awarded. 

Per  Curiam.    Judgment  reversed  and  venire  de  novo. 


THE  STATE  TO  THE  USE  OF  DOWDLE  m.  B.  WARD  AL. 

The  caae  of  State  ▼.  King  fy  at,  5  Ire.  303 «  reviewed  and  the  decision  there 
made  coofirmed. 

Appeal  from  the  Superior  Court  of  Law  of  Cherokee 
County,  at  the  Spring  Term,  1841,  his  Honor  Judge 
Pearson  presiding. 

This  was  an  action  of  debt,  brought  at  the  instance  of 
another  relator,  upon  the  same  bond,  which  was  sued  up- 
on in  the  case  of  the  State  upon  the  relation  of  John 
Hughes,  decided  at  the  December  Term  1844.  of  this 
Court,  and  reported  in  5  Ire.  Rep.  203.    The  \nis 

pleaded  non  est  factum,  and  upon  the  trial  s 

thereon  joined,  they  raised  several  object* 
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covery  of  the  relator,  among  which  was  one  that  the  bond 
in  qaestion  was  never  taken  by  any  Court  The  objec- 
tions were  all  overruled  by  the  presiding  Judge,  and  the 
relator  had  a  verdict  and  judgment,  from  which  the  de- 
fendant  appealed. 

jFVcmcif ,  for  the  plaintiff. 

/•  W.  Woodftn  and  Baxter^  for  the  defendants. 

Battle,  J.  For  the  reasons  given  by  the  Court  in 
the  case  of  the  State  upon  the  relation  of  Hughes  against 
the  same  defendants  as  those  now  before  us,  5  Ire*  Rep. 
803,  we  deem  the  objection,  that  the  bond  was  never  ta- 
ken by  any  Court,  to  be  fatal  to  the  relator's  right  to  re* 
cover  in  this  action.  The  judgment  must  therefore  be 
reversed  and  a  ventre  de  now  awarded. 


Pbr  CfntiAM.    Judgment  reversed  and  venire  de  nowi 
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ADMINISTRATORS       & 
EXECUTORS. 

!•  Where  an  administratrix 
dies  withoat  having  finaU 
ly  administered  the  estate 
of  his  intestate,  an  action 
MTiIl  not  He  by  one  of  the 
next  of  kin  for  hfis  share . 
4  the  estate  against  his^ ' 
administrator,  bat  must 
be  broaght  by  the  admin- 
istrator de  bonis  non  of 
the  original  intestate. 
State  V.  Johnson f  381 

f  Where  assets  have  re- 
mained in  the  hands  of 
^n  administrator  for  more 
than  seven  vears,  un- 
claimed by  the  next  cf 
kin,  and  tl\e  administra* 
t#r  dies,  the  Trtist#e8  of 
the  University  cannot  re- 
covar  in  their  own  name 


The  assets  can  only  b« 
recovered  by  an  Mtminis- 
trator  de  bonis  nm,  who 
is  immediately  answera- 
ble over  to  the  Tmtteea, 
provided  no  ^M^ol  be  aet 
up  on  the  part  of  the  next 
of  kin.  SUOsr.  JdMbm. 
807 

APPEALS  AND  WRITS 
OP  ERROR. 

1  From  the  Judgment  of  a 
Justice  of  the  Peace,  on 
an  offence  'committed  by 
a  slave  of  whiah  ha  has 
original  jurisdiction,  an 
appeal  by  the  matt^  lies 
to  the  County  Couvt,  but 
not'from  thence  to  the  Su- 
perior Court.  Siaii  v. 
Marley^  48 

2  Bbt  the  master mav.  aa  &i 
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€aMi  i^eziimiiied  In  the 
Superior  Court,  upon  a 
writ'of  certhraui  or  writ 
of  error.    IbicL 

8  Wliere  a  party,  appealing 
from  the  County  to  the 
Superior  Court,  has  given 
but  one  surety  on  his  ap- 
peal bond,  the  Superior 
Court  may  supply  this  de- 
fect by  permitting  the  ap- 
pellant to  give  a  bond 
with  two,8ureties  in  the 
latter  Court.  McDowell 
V.  Bradley.  i)2 

4  On  such  a  bond  the  same 
summary  Judgment  may 
be  rendered,  as  if  it  had 
been   regularly  taken  in  j 
the  County  Court      Ibid. 

d  Where  there  are  two  or 
more  parties,  defendants 
ia  an  action  of  trover,  an 
appeal  by  less  than  the 
whole  number  of  parties 
cannot  be  siipported,  al- 
though they  pleaded  sev- 
erally. If  the  verdict  is 
against  all,  the  judgnient 
roust  necessarily  be  a^ 
gainst  all  for  the  whole 
suBi  found  in  damages. 
Dmnell  v.  Shields.  SJl 
,  6.  Where  therie  is  a  ^ipt 
judgment  against  two  do 

.  ftedants  in  the  Court  be- 
low and  one  only  appeals, 
the  appeal  will  be  dis- 
miiS0d  on  motion,  no  mat- 
ter what  steps  haye1>een 
ts^eo  in  the  c^iuib  after 
the  filint^  of  the  appeal. 
SmUk  y.Cunningham.  460 

7.  On  an  appeal  from  the 
judgment  of  a  Justice  of 
the  Feaee,  if  the  ilei^d 


ant  does  not  pleiu!,  so  that 
an  issue  may  be  made  up, 
the  Court  may  render 
judgment  either  with  or 
without  the  verdidt  of  a 
jury«  Ramsour  v.  Har^ 
shaw.  460 

APPRENTICE. 
A  master  of  an  apprentice 
cannot  assign  or  transfer 
his  right  over  the  appren- 
tice to  another  person. — 
Futrell  V.  Vann,  40t 

ARREST 
l^The  lawfuim^^s  of  an  ar- 
rest does  not  depend  upon 
what  an  officer  sayn*  but 
upon  the  authority  ha  has 
to  make  the  arrest  Meedx 
v.  Carver,  39« 

2.  A  deputy  of  a  sberifi'ia  lo 
/  far  bound  by  precepts  in 
^  the  hands  ofhis  principal, 
that  neither  ho  nor  hi$ 
principal  is  liable  to  ^h 
action  lor  fal»e«  imprison - 
menu  in  detaining  a  msn 
in  prison,  arrested  upon 
one  process  and  discharg- 
ed on  that,  when  another 
valid  process!  is  Ici  the 
bands  of  the  principal,  on 
which  be  was  subject  to 
arrest ;  and  this,  although 
neither  the  deputy  nor  ibe 
person  arrested  knew  iHai 
the  sheriff  had  such  pro- 
cess    Ibid. 

.   ASSUMPSIT- 
1.  The  action  of  assumpsit  is 
a  liberal  a         and  where, 
by  the  oh  m  of  jus* 

.  tioe  and 
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fend»nt  6ught  io  refand 
•  money  paid  to  him,  the 
action  will  be  sustained  ; 
bat  where  he  may,  with  a 
i^ood  conscience,  receive 
the  money,  and  there  was 
no  fraud  or  unfair  prac* 
tice  used  in  obtaining  it, 
though  it  was  money  he 
oouid  not  have  recovered 
bylaw,  it  cannot  be  re- 
covered back.  Mitchell' 
V.Walker,  243! 

3.  Where  fnoney  has  been 
paid*,wben  it  was  not  due, 
under  a  mistake  of  facts, 
itroay  be  recovered  ;  oth- 
4>rwtse,  if  paid  under  a 
mistake  of  law.  Netoell 
V.  March,  44 1 

ATTACHMENT. 
A  JDstiee  of  the  peaoe,before 
whom  an  attachment  is 
returnable,  has  no  right  to 
refer  the  papers  to  the 
County  Court,  unless  it 
appears  thatg  the  plaintifi' 
made  oath  before  him  that 
the  garnishees  owed  to 
the  defendant  some  debt, 
or  had  property  of  his  in 
their  possession,  or  that 
they  made  such  a  state- 
ment of  factSy  that  the  jus- 
tice could  not  proceed  to 
give  judgment  thereon. 
The  process  returned  to 
the  County  Court,  without 
some  of  these  matters  be- 
ing certified  by  the  Jus- 
tice, should  be  dismissed. 
Miller  V.  Bates.  477 


been  agreed  Upon,  and  the 
award  was  not  made  mi- 

..  til  after  the  death  of  ona 
of  the  lessors  of  the  plain- 
tiif,  Held  that  the  award 
was  void.  WhiifiM  v. 
Whitfidd;  16S 

2*  Though  John  Den,  by  fto* 
tion  of  law  may  be  the  os- 
tensible plaintiff  in  an  ac- 
tion of  ejeotment,  the 
C/ourt  will  not  suffer  such 
a  fiction  to  work  aa  isjja- 
ry  to  the  parties  really  In- 
terested.   Ibid. 

BAIL. 

1.  Under  the  plea  of  ntii  tiel 
record  to  a  scire  faeia$  a- 
gainst  bail,  no  evidence 
can  be  given  of  any  ob- 
jection to  the  bail  bond. 
The  bail  bond  is  no  part 
of  the  record.  HamMn 
y.McNeiUi  17a 

2.  A  plea  that  thfi  defend* 
ants  were  not  bail  is  not 
a  good  one.    Ibid. 

3.  If  the  persons  alleged  to 
be  bail  wish  in  any  way 
to  avoid  the  bond,  they 
must  olead  nan  est  factum. 
Ibid.  * 

4.  Where  a  writ  is  brought 
in  tbe  name  of  A.  B.  d& 
Co.  and  it  is  afterwards 
amendttd  so  as  to,  sabsti- 
tute  in  placo  of  A.  B«  df" 
Co,  the  names  of  A.  B ,  C. 
D.,  and  E.  F«  composing 
tbe  firm  of  A.  R  4*  Co.,  it 
seems  this  will  operate  as 
a  discbarge  of  the  bail. 
Smith  v.ShauK  888 

;  c      WTL. ^      ^^^^   X^^ 
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became  bound  aa  bail,nor 
woite  the  oauae  of  aallon. 
•nor  the  Court  id  which 
the  jodgment  against  the 
principal  waA  obtained,  it 
S8  fatally  derective.  Ibid. 
6b  A  writ  was  executed  on 

A.  and  B.  and  the  sheriff 
took  from  them  a  bond 

'  ^ith  a  condition  *Hhat  if 
the  above  bounden  A.  and 

B.  do  make  their  person- 
al appearance  before  the 
Judge  of  the  Superior 
Court  of  Law,  &o..  then 
and  there  to  answer,  &c., 
and  there  to  abide  the 
judgment  of  thesaidCourt, 
and  not  depart  the  same 
without  leave  first  had 
and  obtained,  and  if  the 
securities  shall  well  and 
truly  discharge  them- 
selves as  special  bail  of 
the  said  A.  and  B.  then 
the  obligation  to  be  void, 
Ha''  •Afterwards  a  nol. 
pros,  was  entered  as  to  A. 
and  a  judgment  obtained 
against  B.  HM,  that  this 
bond  did  not  constitute  A. 
the  bail  of  B.  Bradhurst 
V.  Ermn,  495 

BANKRUPT  LAW* 
I.  To  avoid  a  plea  of  a  dis- 
charge tnder  the  baok- 
mpt  law,  the  plaintiff 
must  shew,  not  merely  a 
mistake  or  omission  in 
making  the  Inventory  on 
the  petition  of  the  bank- 
rupt, but  a  fraudulent  and 
wilful  concealment  San- 
ders V.  Smattwood,  1 25 
•.'Upon  a/case  agreed,  on 
•tioh  a  plea,  the  Court  can- 


not give  a  judgment  for 
the  piaintiffi  unless  the 
case  states  in  terms  a  wil« 
ful  concealment,  or  unloss 
such  wilful  concealment 
necessarily  results  from 
the  facts  stated.    Ibid. 

3.  Where  a  marriage  settle* 
ment  had  been  made  on  a 
wife,  and  the  husband  af> 
terwards  obtained  a  cer- 
tificate  of  bankruptcy  and 
did  not  inventory  the  pro« 
perty  so  secured,  ft  where 
it  appeared  also,  that  the 
marriage  settlement  kad 
Dbt  been  properly  regis* 
tered  and  was  therefore 
void  against  creditors,  but 
it  did  not  appear  that  the 
husband  knew  of  this  de- 
fect in  the  registration,  or, 
if  he  did,  was  aivare  of  its 

.    operation    in    law,   heldf 

•  that  he  could  not,  by  the 
Court,  be  declared  to  have 
been  guilty  of  a  fraudu- 
lent concealment  in  re- 
gard to  such  property. 
Ibid.. 

4  As  a  certificate  of  baak- 
ruptcy  may  be  pleaded  in 
all  Courts,  it  may  he  im- 
peached for  (Vaud  in  any 
Court,  in  which  it  may; be 
set  up  as  a  bar.  State  v. 
BeAune,  139 

5.  Where  a  son,  beiag  in- 
solvent, conveyed  proper- 
ty to  his  father  for  an  ap« 
parently  valuable  con- 
sideration, and  was  per- 
mitted to  remain  in  the 
continue'*  — ssesston  and 
exercise  'nershipover 
it  for  at  If  of  years, 

a  preaur  of  fraud  u 
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raiseil.    eith<*r    tlmt     the  j 

.  couveyanoe,  though  abHo  ! 
lute  upoa  itii  face,  was  not  j 

.  bona  fide  for  the  beuuGt  ot  j 
tbe  lather,  but  upou  some  | 
secret  trust  for  tbe  insol- 
vent vendor  or  donor  ;  or, 
at  th«  least,  that  there  was 
an  intention  togive  theson 
n  false  credit*  The  pre- 
aamption  is  not  a  conclu- 
flive  leg|il  one  establishing 
tbe  fraodt  but  must  be 
imbmi tted  to  a  j  ury.   Ibid. 

%.  li  is  not  every  omission  of 
property  in  ibe  scfaedule 

.  .of  a  bankrupt,  that  in  val- 
idatea  the  decree  of  dis- 
ohange,  but  only  a  fraud- 
olenl  conveyance  or  wil- 
ful ooDcealnuHit  of  IL — 
Ibid^ 

CERTIORARI. 

1.  AltlMMigh  a  certiorari  has 
onoe  been  issued  upon  a 
suggestion  of  a  defect  in 
the  record,  and  returned ; 
yet  the  Court  may,  upon 
a  further  suggestion,  a  se- 
oond  time  or  ofteoer,  di- 
rect writa  of  certiorari  to 
issue,  if  it  sees  reason  to 
think  the  transcript  defec- 
tive. Slate  V.  Monroe. 
258 

f  •  Where  a  petition  ie  filed 
for  a  certiorari^  upon  the 
ground  that  a  judgment 
has  been  improperly  ren- 


to  have  pleadifd.     Brig* 
man  v*  Jervit^  451 

CLERK  AND  .MASTER.  ' 

1.  Where  a  Clerk  aud  Mas- 
ter hns  received  money  in 
his  office  under  a  decree 
of  the  Court,  and  used  it 
and  afiervvards  pays  it 
out  to  a  person,  whom  ho 
th<mght  entitled  to  re- 
ceive it,  but  who  in  fact 
was  not  so,  he  is  liable  to 
the  party  properly  enti- 
tled, not  only  for  the  prin- 
cipal received,  but  also 
for  interest  thereon  up  to 
the  time  of  payment  to 
such  party.  Stale  v.  Eh* 
rinM^uiu^^  7 

2.  A  Clerk  and  Master,  who 
sells  land  under  an  orcjer 
of  a  Court  of  Equity  for 
the  purpose  of  partition, 
acts  under  such  order  as 
an  officer  of  the  Coi^rt, 
and  is  liable  on  his  official 
bond  for  any  breach  of  du- 
ty, in  not  complying  with 
theorderrof the  Court  in 
relation  thereto.  State  v. 
Oainee^  168 

3.  Therefore,  where  a  plerk 
and  Master  sold  laud  un- 
der such  an  order,  receiv- 
ed the  proceeds,  and  was 
directed  by  the  Court  to 
pay  over  to  the  persons 
properly  entitled  by  law, 
and  the  heirs  did  notmako 
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ICQ  of  tlieCaunty.of  whose 
Court  he  was  Cl«rk  and 
blaster,  and  that,  for  a 
df^fault  in  doing  so,he  and 
bis  sureties  might  be  su- 
vA  on  his  oflicial  bond. 
Ibid. 
4.  /fc/cf,ho\vever,that  where 
the  Court  had  not  direct- 
ed the  disposition  of  the 
money,  received  on  such 
sale,  though  it  had  re- 
mained in  his  office  for 
three  years,  he  was  not  li- 
able to  the  County  Trns  i 
lee.     Ibid. 

COxXSTABLES. 
In  an  action  upon  a  Const;i-i 
ble's  bond  for  not  collect- 
ing bonds,  notes,  &c.  plac 
ed  in  his  hands  for  collec' 
tion,  after  a  sufficient 
time  has  elapsed  for  that 
purpose,  it  is  incumbent 
on  him  or  his  sureties  to 
shew  that  he  could  not 
have  collected  the  money, 
by  reason  of  the  insolven. 
cy  of  the  debtdr  or  other- 
wise, and,  also  that  he 
had  returned,  or  offered 
to  return,  the  security  for 
the  debt  to  the  creditor, 
otherwise  he  and  his  sure- 
ties will  be  liable  for  the 
amount.  Slate  v.  Wall^  1 1 

CONTRACT. 
I.  A.  contracted  with  B. 
a  fisherman,  that  he 
would  pay  him  so  much 
per  annumf  for  a  certain 
number  of  years,  for  the 
offal  of  the  fishery,  and ' 
then  il  was  sti^julalrd 
thai    A-  thonld  hi.i^'e   tlu 


olfal  a.s  long  as  the  fishe- 
ry was  continued.     Held 
that,  by  no  proper  eon- 
struction  of  this  contraet, 
could  A.  be  entitled,  after 
the  expiration  of  the  said 
period  and  after  the  death 
of  B    and  the  sale  of  the 
premises  for  division,  to 
demand  damages  for  the 
non-delivery  of  the  offal. 
Capehart  r.  Jones^      38J 
2  It  being  nnlawfbl  to  re- 
move a  colored   appren* 
ticft  from  one  County  to 
another,  no  action,  found- 
ed on  a  contract  for  such 
removal,  can  be  support 
ed,     Futrell  v.  Vrnn,  40*1 

3.  Where  it  appears  from 
the  contract  that  it  was 
made  by  public  commis- 
sioners in  behalf  of  the 
public,  whether  they  were 
commissioners  for  the 
Coanty,  or  for  the  State, 
such  commissioners  are 
not  personally  bound  by 
their  contract.  Dameron 
V.  Irwirif  421 

4.  In  trover  for  a  slave,  it 
appeared  that  the  plain- 
tiff had  had  possession  of 
the  slave  for  more  than 
three  years,  and  that  at 
the  time  she  took  posses- 
sion she  executed  to  the 
owner  an  obligation  with 
the  following  condition. 
*'that  whereas  the  said 
Mary  H.  Smith,  hath  this 
day  received  of  said  Hons- 
ton  a  negro  girl  named 
Nell,  which  the  said 
Smith  is  "fo  the  en - 
Lircfeerrit  leaceabls 
posscnim  ^ring  her 
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DACural  life  for  tho  sum  of 
f  S60  to  him  in  bnnd  paid 
by  the  said  Smith  ;  now 

,  it  the  said  Smith  shall 
keep  the  said  negro  and 

.  her  issue  (if  any)  in  the 
County  and  State  afore- 
said &  su/Eciently  clothe 
and  feed  them  and  hu- 
manely treat  them  during 
their  time  of  service,  and 
the  said  Smith  or  her  ex* 
ecutors  shall  before  or  at 
her  death  return  said  ne- 
gro or  negroes  to  said 
goustpn/' 4*c.  HeldfihtLt 
e  plaintifl'had  a  title  to 
the  slave  and  her  issue 
during  her  life.  Smith  v. 
Davis^  50  s 

A.  Where  an  action  is 
.  brought  for  a  breach  of 
contract  in  not  conveying 
laud  according  to  the 
contract,  it  is  not  neces- 
sary for  the  plaintiff  to 
bring  into  Court  the  price 
agreed  to  be  given  for 

.    the  landt  if  he  shevirs  he 

.  complied  with  bis  part  of 
the  contract  by  tendering 
wb,at  he  was  bound  to 
pay.    Lee  v^  RusselU  526 

COVENANT. 
1.  Where  in  a  loase  for  a 
fishery,  it  is  stipulated 
that  the  lessor*  as  a  con- 
sideration for  the  lease, 
shall  be  entitled  to  all 
the  offal*  the  lessees  may 
put  up  their  fish  whole  so 
aa  to  leave  no  offal,  there 
being  no  stipulation  in 
the  lease   that  the    fish 


the  fish  put  up    at  such 

fisheries     were     usually 

cut.     Read  v.  Oranbery. 

109 

3.  Where  the  meaning  ofn 
word  in  a  covenant  is  to 
be  explained  by  a  custom, 
the  custom  must  be  prov- 
ed to  be  so  general,  that 
Ihe  parties  to  the  con- 
tract must  be  presumed  to 
have  reference  to  it.  Ibid. 

3.  Whore  a  plaintiff  de. 
dares  upon  a  specific  cov* 
enant  under  sea],  to  do  a 
work  in  a  certain  time, 
he  cannot  recover  for  the 
price  stipulated  in  that 
contract,  unless  he  shows 
he  has  performed  his  wprk 
within  the  time  contract^ 
ed  for.  Damerofi  v.  /r- 
win.  42 1 

DAMAGES. 
In  actions  of  trespass  for  the 
destruction  of  property, 
the  proper  measure  of 
damages  is  the  value  of 
the  prop^erty  destroyed, 
unless  the  trespass  is  com- 
mitted wanlooly  i)r  ma- 
liciously, when.  the. jury 
may,  if  they  think  pro- 
per, give  vindictive  dama- 
ges, but  that  is  a  matter 
for  them  to  decide  autj  not 
for  the  Court.  Wylie  v. 
Smitherman^  236 

DEED. 

A  deed  of  trust   for  land. 

which  has  no  considera* 

tion  except  that  the  land 

should  be  sold  f^r  the  pay- 
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a«  snreiy,  will  not  operate  j 
a^  a  hrtr^aiti  and  sale. —  j 
Jacksan\.  Hampton,    457; 

DKYISE. 

K  A.  in  1S17,  devised  as 
1bllo\v5»,  *'I  give  to  my  son 
I.  the  tract  of  land  he  now 
lives  on ;  but  ifhn  shonld 
die  without  an  heir,  the 
land  then  to  he  divided 
between  my  two  sons  A. 
and  W."  i/f/J,  that  the 
limitation  was  too  remote. 
the  devise  to  ).  creating 
an  estate  tail,  which  by 
our  Act  of  Assembly  is 
cnnverled  into  a  fee  sira 
pie.  Weatherhj  v.  Arm- 
field.  25 

2.  A.  devised  as  follows :  ••! 
give  to  my  said  son  Tho- 
mas and  my  daughter 
Patsy,  who  was  also  born 
before  I  married  her  mo- 
ther, and  is  now  the  wife 
of  Charles  Britc.  ail  the 
remaining  part  of  my  landi 
to  be  equally  divided  in 
fee  simple.*' ,  Held.  that, 
notwithstanding  this  de- 
claration of  illegitimacy, 
it  was  competent  for  those, 
who  claimed  as  heirs  of 
Patsy,  to  shew  that  she 
was  born  in  lawful  wed- 
lock, and  that  this  mis- 
taken tiescription  in  the 
will  was  controlled  by  the 


wa^  a  bastard,  could^  fact 
inherit  from  her  legit<ft- 
mate  daughter.  Ibid. 
Xo  part  of  a  descrlptioa 
is  to  be  arbitrarily  reject- 
ed, but  every  part  ol  it  is 
to  be  respected  ;  and  (es- 
pecially when  a  person 
can  be  fonn<l  answ*eriti«^ 
the  whole  description. — 
But  when  there  is  no  such 
person,  and  where  the 
will  or  other  instrument 
describes  the  parly  ia 
several  distinct  particu* 
l«rs,  by  some  of  which 
that  person  may  be  en- 
tirely known  from  all  oth- 
ers, then  a  mistake  in 
some  other  one  of  those 
particulars,  will  not  de* 
feat  the  disposition   Ibid. 

.  A.  in  1701,  devised  as 
follow  s,  ''  I  lend  onto  B. 
W.  all  the  lands  I  own  in 
Conehoe  Island,  &o ,  du- 
ring his  natural  life,  and 
after  his  death  I  give  ihe 
above  mentioned  land  to 
his  |heirs  lawfully  begot- 
ten, to  them  and  their 
heirs  forever ;  and  in  case 
he  should  die  withotit  a 
lawful  issue  of  his  body, 
then  I  lend  the  above 
mentioned  land  to  hiis 
brother  H.W.&c."  Fdk 
V.  Whitney,  133 

.  Held,  that  the  words  here 
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simple,  and  that  the  re- 
mainder over  was  void. 
Ibid. 

7.  Held^  also,  that  the  words 
^  to  them  and  their  heirs/' 

'  superadded  to  the  words 
^  bis  heirs  lawfully  begot- 
ten," did  not  effect  this 
oonstruction  of  the  devise. 

8.  A  testator  devised  cer- 
tain lands  to  his  wife  da- 
ring her  widowhood,  and 
after  her  marriage  or 
death,  to  his  wife's  heirs 
by  consanguinity,  with 
the  exception  of  one  sis- 
ter, Elizibelh.  The  wife 
was  pregnant  at  the  time 
of  making  the  will,  though 

•unknown  to  the  testator. 
Afterwards  this  child  was 
born,  and  died  in  the  life- 
time of  its  mother.  The 
mother  tlien  died,  leaving 
brothers  and  sisters,  her 
only  beirs.^  Held^  that  on 
the  birth  of  the  child,  the 
remainder  vested  in  him, 
to  the  exclusion  of  the 
•  brothers  and  sisters  of  the 
wife,  and  on  his  death 
vested  in  his  heirs  at  law. 
Walkimr.  Flora,  874 
9c  The  coostroction '  of  a 
will  must  be  trpon  the 'will 
hself,  and  eannot  be  con- 
trolled by  parol  proof  of 
an  intention,  as  to  partic- 
ular persons  to  take  on- 


10.  A  devis6  to  6ne  person 
eannot  be  color  of  title  to 
another,  claiming  ad- 
versely to  the  devisee.** 
Ibid. 

DOWER. 

1.  Where  on  a  petition  for 
dower  in  the  County  or 
Superior  Court,  the  jury 
have  made  a  report  and 
that  report  is  confirmed, 
the  heirs  cannot  at  a  sub- 
sequent term,  file  a  peti^ 
tion  to  set  aside  this  al- 
lotment of  dower.  BoW" 
ers  V.  BowerSf  247 

2.  If  there  be  errors  in  the 
allotmentr  the  redress,  if 
any,  is  not  by  petition.-— 
Ibid. 

EJECTMENT, 
i.  A  house,  or  even  the  up- 
per chantber  of  a  house* 
may  be  held  separately 
from  the  soil,  on  which  it 
stands,  and  an  action  of 
ejectment  will  lie  to  re- 
cover it.    Gilliam  v.  Bird, 

2.  A  plaintiff  in  ejectment  is 
entitled  to  a  verdict,  if  he 
can  shew  a  wrongful  pos- 
session in  the  defendant 
of  any  part » no  matter  how 
small,  of  what  he  claims 
in  his  declaration.    Md^ 

3.  Where,  in  ejeetment 
against  a  tenant,  a  per* 
son  comes  in,  and  is  admits 
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Ml  sued  for ;"  it  is  not  ne- 
cessary for  the  plaintiff  to 
prove  that  the  defendant 
was  in  the  aetnal  posses- 
sion of  the  premises*  that 
being  considered  admit- 
ted by  the  landlord,  when 
be  applied  to  be  made  a 
'  defendant.  McDotoell  v. 
Love,  502 

ESCAPE. 

1.  An  action  of  debt  will  lie 
against  a  SheriiT  under 
our  Statute  for  a  negli- 
gent escape  of  a  prisoner 
confined  for  debt^  even 
though  there  was  no  ac- 
tual negligence.  Adams 
V.  Turrentine,  147 

3.  There  are  only  two  kinds 
of  escape,  known  to  our 

'    law,  of  a  prisoner  confin- 

.  ed  for  debt,  one  volunta- 
ry and  the  other  negligent; 
except  where  the  prison- 
er has  escaped  by  the  act 
of  God  or  of  the  enemies 
of  oor  Country.    Ibid. 

S.  The  only  difference,  as  to 
the  liability  of  .the  officer, 
between  the  two  kinds  of 
escape,  is,  that,  in  the 
case  of  voluntary  escape, 
be  is  liable  absolutely ;  in 
the  case  of  negligent  es- 
cape, he  has  a  right  to  re- 
take the  prisoner,  and,  if 
he  does  retake  him  upon 

•   fresh  pursuit,  he  is  not  li 
able  to  an  action  of  debt 
brought  after  such  recap- 
tion, and  when  he  has  the 
prisoner  in  custody.  Ibid. 


was  given  to  that  term  at 
the  common  law.     iMdL 

6.  Nothing  can  excuse  the 
Sheriff  for  the  escape  of  a 
debtor,  committed  to  his 
custody,  but  the  act  of 
God  or  the  enemines  of 
the  Country.  Mabr^  ▼. 
Turrentine,  201 

6.  A.  recovered  a  judgment 
in  Surry  County  Courts 
against  B.,  and  issued  on 
it  a  CO.  so.  to  Surry  Coan« 
ty.  The  Sheriff  returned 
*'iiott  m  inventus — ^the  de- 
fendant in  Hillsborough 
jail.**  A.  then  sued  eut  a 
sci.  fa.  against  the  bail  of 
B.  and  they  -pleaded  that 
*'their  principal  was  thsa 
confined  as  lawful  prison- 
er in  the  jail  of  Orange 
County,"  and  the  jury  so 
found.  The  following  en- 
try was  then  made  of  re- 
•  cord :  ^It  being  made  to 
appear  to  the  Court,  that 
B.  is  now  confined  under 
legal  process  in  the  jail  of 
Orange  County,  and  it  ap- 
pearing that  the  said  & 
is  indebted  to  A.  iathe 
sum,  &c.  It  is  therefore, 
ordered,  that  notice  be  is- 

'  sued  to  the  Sfaeciff  and 
jailor  of  Orange  County, 
oommanding  them  to  re- 
tain the  said  B.  in  prison, 
until  he  shall  pay  end  sat- 
isfy the  said  debt  and 
costs  to  the  said  A.»  or  un- 
til the  said  B.  be  other- 
wise discharged  by  doe 
course  of  law/'    Notice 
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virtue  tbAreofi  the  said  B. 
was  daly  committed  to 
the  Sberiffof  Orange*  as 
on  a  ca.  ja.,  and.  that  op 
on  the  escape  of  the  said 
B.,  the  Sheriff  of  Orange 
was  responsible  to  the 
said  A.«  in  the  same  man- 
ner and  to  the  same  ex- 
tent, as  if  B.  had  been 
committed  on  a  ca.  sa. 
Ibid. 
7.  Althongh  this  order  may 
have  been  made,  nominal* 
lj»  in  the  suit  against  the 
bail,  yet  that  suit  was  in 
law  but  a  oontinoation  of 
the  suit  against  the  prin- 
oipal.    Ibid. 

ESTOPPEL. 

1.  It  is  an  inflexible  rule, 
that  whenever  both  par- 
ties claim  under  the  same 
person,  neither  of  them 
can  deny  his  right,  and 
then,  as  between  them, 
the  elder  is  the  bettur  ti- 
tle and  must  prevail. — 
Gilliam  v.  Bird,  280 

9.  A  street  in  a  town  or  a- 
ny  other  high  way,thongh 
now  dedicated  to  the  use 
of  the  public,  may  have 
been,  and  probably  was 
ence  the  subject  of  pri- 
vate property,  and  there- 
fore the  ordinary  doctrine 
of  estoppel  will  apply  to 
it    Ibid. 


ner,  not  a  party  to  the  re- 
cord, may  be  introduced 
by  the  plaintiff  to  prove 
that  the  defendant  was  a 
member  of  the  firm  and 
that  goods  were  delivered 
to  them  by  the  plaintiff. 
Washing  v.  Wright,      1 

2.  On  the  trial  of  an  indict- 
ment, under  the  Statute, 
lor  fornication  and  adul- 
tery, it  is  not  necessary  to 
shew  by  direct  proof  the 
actual  bedding  and  cohab« 
iting;  it  is  sufficient  to 
shew  circumstances  from 
which  the  jury  may  rea- 
sonably infer  the  guilt  of 
the  parties.  State  v.  Pot* 
eet.  23 

3.  Where  on  such  a  trial  a 
witness  testified  that  he 
went  early  one  morning 
to  the  house  of  one  of  the 
defendants,  and  on  knock- 
ing  was  after  some  hesi- 
tation admitted  by  the 
other  defendant,  the  fe- 
male, who  came  to  the 
door,  with  her  .frock  on» 
bat  unfastened-— that  the 
male  defendant  was  in 
the  only  bed  in  the  room- 
that  the  shoes  of  the'  fe- 
male were  near  the  head 
of  the  bed,  and  the  bed 
seemed  to  be  very  much 
tumbled.  Held,  that  the 
Judge  did  right  in  refu- 
sing the  instruction,  pray« 
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ebargiog  thai  the  defen* 
daou  tpeakiog  of  a  par- 
ticular suit,  affirmed  that 
the  plaintiff  *'  had  sworn 
tn  a  lie,"  the  particular 
4Bvideaee  given  by  the 
plaintiff  on  the  trial  of 
the  suit  >s  never  set  forth 
in  the  declaratidn.  and 
therefore  need  not  be  pro- 
ved,   i^miih  V.  Smith,   29 

5.  If  the  defendant  had,  in 
speaking  the  words,  gone 
on  to  specify  the  matters 
testified  by  the  plaintiff 
and  the  point  on  which  he 
had  sworn  falsely,  then  it 
would  have  been  incum- 
bent on  the  plaintiff  to 
have  set  forth  the  whole 
truly  in  his  deelaration  ; 
and  it,  upon  the  whole 
thus  stated  and  proved, 
the  matter  to  which  the 
alleged  false  oath  related 
appeared  to  be  immateri- 
al, the  action  could  not 
be  maintained.    Ibid. 

A.  Inactions  of  slander,  ev- 
idence of  the  truth  of  the 
words  spoken  cannot  be 
received  under  the  gene* 
ral  issue,  even  in  mitiga- 
tion of  damages ;  though 
•vidence  of  general  bad 
eharacter  may  be  so  re- 
ceived, Jbid^ 

7.  In  an  action  of  deceit  in 
the  89le  of  a  slave,  alleg- 
ing her  unsoundness,  it  is 
competent  for  the  defen« 
dant  to  give  in  evidence, 
as  a  matter  to  aid  the 
jury  in  assessing  dama- 
.  ges,  whflkt  the  plaintiff 
gave  for  the  slave  and 
what  he  afterwards  sold 


ber  for.    8mmU  ▼.  Pool. 

in 

8.  Where  a  witnecs  is  e- 
qoally  interested  oo  both 
sides,  be  stands  indifer- 
ent.     Oarrmway   v.  Cox 

79 

9.  And,  therefore,  where 
the  plaintiff  alleged,  that 
one  W.  was  in^bted  to 
him  and  the  deiendant 
agreed  to  pay  the  debt, 
iield  that  W.  was  a  disin- 
terested and  therefore  a 
competent  witness.  Mrid, 

10.  Under  the  Act  of  1844, 
Ch.  43.  Sec.  1,  any  ac- 
knowledgement  or  admis- 
sion of  the  sheriff  or  other 
officer,  where  admissible 
against  him,  is  also  ad- 
missible against  his  sure- 
ties in  an  action  on  their 
official  bond  State  v. 
Woodside,  104 

11  A  deed  of  land  duly 
proved  and  registered  is 
evidence,  under  our  Stat- 
ute, of  the  transfer  of  the 
land,  upon  every  occasion 
on  which  it  may  be  offer- 
ed :  as  in  the  case,  upon 
the  trial  of  an  indictment 
for  murder-  State  v.  Shep* 
ard,  195 

12  Where  a  principal  is 
sued  for  the  negligence 
of  an  agent,  ^  prima  fa- 
cie CAse  of  responsibility 
to  his  principal  should  be 
shewn,  before  the  agent 
is  excluded  as  a  witnesi, 
and  then  the  prineipal 
ought  to  be  permitted  to 
show  on  his  voire  dire  to. 
explain  his  real  situation. 
Ashe  V.  MuTi  "*    -      215 
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IS  Tke  presumption  is  that  I 
«  a  person,  who  is  entitled 
to  a  deed,  has  it  in  his 
possession,  until  the  con- 
trary be  shown  ;  and  the 
contrary  may  be  shewn 
by  the  affidavit  ot  the 
person  so  entitled.  Wy- 
lie  V.  SmithemaTif         836 

14  Where  in  an  action  for 
a  malicious  proseention 
it  became  material  to  en- 
qfoire,  whether  a  party 
was  drunic  at  a  particu- 
lar time,  be  may  give  ev- 
idence by  witnesses,  who 
have  known  him  long 
and  intimately^  that  he 
was  not  addicted  to  drunk 
eness ;  but  he  cannot  give 
in  evidence  bis  general 
reputation  of  being  a  so- 

*  ber  man.    Beall  v.  Rob 
eson.  27G 

15  In  civil  cases  the  gene- 
ral rule  is,  that,  unless 
the  character  of  the  party 
be  pot  directly  in  issue, 
by  the  nature  of  the  pro- 
eeeding,  evidence  of  his 
character  is  not  admis- 
sible.   Ilrid. 

16.  In  an  action  for  a  mali- 
oioQs  prosecation,  in  or- 
der to  rebut  the  imputed 
malice,  the  defendant  may 
•hew,  thAt  he  bad  con- 
sulted counsel  learned  in 
the  [aW|  upon  a  full  and 
fair  statement  of  all  the 
ftu)ts  of  tfae  case,  and  act- 
ed according  to  his  ad- 
vice: but  it  is  imcompe- 


der  to  nhew  that  he  acted 
bona  fide  and  without  mal- 
ice.   Ibid. 

17.  Where  In  an  action  of 
trover  for  the  conversion 
of  a  negro,!  he  declaration 
designates  the  negro  by 
the  name  of  JoAft,  he  must 
prove  on  the  trial  that  the 
negro  converted  was  nam- 
ed John.    Ward  v.  Smith, 
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18.  To  impeach  the  credi- 
bility of  a  witness,  by 
proving  that  he  swore 
difierently,  as  to  a  partic* 
niar  fact,  on  a  former  tri- 
al, it  is  not  necessary  that 
the  impeaching  witness 
should  be  able  to  state 
all  that  the  impeached 
witness  then  deposed  to : 
it  is  sufficient,  if  he  is  a- 
ble  to  prove  the  repug- 
nancy, as  to  the  particu- 
lar fact,  with  regard  to 
which  it  is  alleged  to  ex- 
ist. Edwards  v.  Sutti^ 
van,  302 

!•.  Proof  of  the  hand-writ- 
ing of  a  subscribing  wit- 
ness  to  a  deed,  who  re- 
sides out  of  the  State,  is 
/Sufficient  proof  of  the  ex- 
ecution of  the  deed.  Ibid, 

20.  Where  a  witness  has 
been  examined  on  one 
side,  it  is  not  competent 
for  the  opposite  party  to 
introduce  evidence  to 
shew  his  bias,  feeling  or 
partiality  towards  the 
person  introducing  him. 
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31.  Whcrr  evWeticc  of  In- 
coiisisleut  statement  of  a 
witness  is  introduced  by 
the  adverse  party,  it  is 
proper  to  parniic  Uie  par- 
ty, who  called  the  witness, 
to  prove  other  statements 
conforminf^  to  the  testi- 
mony given  on  the  trial. 
StaU  V.  Geot'gCf  394 

28.  And  the  witness  attack- 
ed may  himself  be  exam- 
ed  on  that  point    Ibid, 

33.  In  a  case  of  homicide, 
testimony  to  prove  that 

.  the  prisoner's  wife  had 
been  in  the  habit  of  adul- 
tery with  the  deceased, 
not  that  he  caught  tbmn 
in  the  act  of  adultery  at 
the  time  of  the  homicide, 
is  not  admiftsible»becattse, 
if  admitted,  it  does  not  ex* 
tenuate  the  offence  from 
murder  to  manslaughter. 
Stale  v.  Jokih  3S0 

24.  On  a  trial  for  murder, 
evidence  of  the  general 
character  and  habits  of 
the  deceased,  as  to  tem- 
per and  violence,  eannot 
be  received.  The  only 
exception  to  this  rule^  if 
there  be  onot  is  where  the 
whole  evidence  as  to  the 
homicide  is  cireumstan- 
tial*  State  v.  Barfield^ 
344 

35.  In  an  action  of  iort^ 
where  the  plaintiff  seeks 
to  recover,  and  is  entitled 
to  vindictive  damages, 
he  may  give  in  evidence 
the  pecuniary  circumstan- 
ces of  the  defendant*  Ad^ 
cock  v.  Marshf  360 

96.  In  an  action  for  a. slave, 


j  where  a  child  claims  on 
)  the  ground  that  the  slave 
was  put  in  his  possession 
by  his  parent^  and  that 
the  parent  afterwards  di- 
ed intestate  without  re- 
suming the  possession, 
evidence  of  the  deelara* 
tions  of  the  parent  made 
alter  ifae  possessioa  was 
transferred  and  not  in  the 
presence  of  the  child»  that 
he  had  lent  and  not  given 
the  slave,  is  inadmissible. 
Cowat^  V.  Tucker^        42l> 

37.  Where  a  party,  who  was 
entitled  to  the  possession 
of  deeds,  merely  states  on 
affidavit  ''that  he  did  not 
know  what  had  become 
of  the  originals,  and  that 
he  had  made  due  enquiry 
for  them  and  was  unable 
to  obtain  them,''  this  is 
not  sufficient  to  entitle 
him  to  introduce  copies. 
Harvinr.  Hunter,      464 

38.  In  order  to  authorise  one. 
entitled  to  the  eui^ody  of 
a  deed  under  which  he 
claims,  to  introduoe  a  eo- 
py,  it  should  appear  that 
every  place  which  the 
law  deems  its  proper  re- 
pository should  be  exam* 
ined,  and  every  person 
brought  forward,  who  by 
law  had  been  entitled  to 
the  possession  of  the  deed. 
Ibid. 

29.  To  support  a  declaration 
in  an  action  o"  *  "^^  upon 
a  judgment,  tl  ampli- 
fication of  th<  rment 
itself  must  be  iced ; 
it  is  not  suffiei  ihe^ 
a  fcieri  facif  ihew 
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(muse  vrhy  exeoation 
should  not  iasoo  on  the 
judgment  and  an  award 

.  of  execution  according  to 
the  9ci.f4u  Fiich  v.  Per- 
ter,  611 

90  To     otttitle  a  party  to 

.  give  evidence  of  the  con- 

I  tenteofa  paper,- which, 
it  ki  alleged,  has  been 
lost,  it  is  sufficient  to 
ahew»   that    there  is  no 

-  reasonable  probability 
that  any  thing  has  been 

.  suppressed.  Jtobards  v. 
McLtan,  562 

SI  Thus,  where  a  negro 
slave  was  talcen  into  the 
defendant's  stagCt  on  his 
way  from   Granville   to 

.  McDowell  Count)  and  af- 
terwards absconded,  it 
was  competent  for  the 
defendant  to  show^  by  pa- 
rol testimony,  that  the 
slave  had  a  written  per- 

.  mission    to    travel  from 

.  Granville  to  McDowell, 
alone,  he  being  on  the  or- 

'  dinary     road     between 
Granville  und  McDowell, 
when  he  was  reeeived  in 
to  the  defendant's  st^ge. 
Ibid. 

EXECUTIONS. 
!•  An  officer,  who  levies  on 

Crsonal    property    and 
^ves  it  ia  possession  of 
.  the  defendsint  in  the  exe- 
cution, only  loses  his  lien 
as  against  other  execu- 


coastableiaOrangeCoon- 
ty,  levied  on  personal  pro- 
perty and  loft  it  ia  posses- 
sion of  the  defendant  in 
execution,  and  B  a  con- 
stable in  another  county, 
with  the  assent  of  the  de- 
fendant, but  withbut  any 
legal  process  in  Orange, 
removed  the  property  to 
his  own  county  and  there 
sold  it  under  executions 
issuing  ia  that  county ; 
HcU,  that  A.  was  entitled 
to  recover  from  B.  in  an 
action  of  trover  and  oon* 
version.    Ibid.    • 

3.  A  fieri  facias  binds  pro- 
perty  from  its  teste  and 
this  lien  is  continued  if 
regular  alias  writs  of  ^. 
fa*  are  issued.    Harding 

V.  Spiveyt  611 

4.  Therefore  where  a  fieri 
facias^  issued  against  one 

who  was  a  joint  owner  of 
slaves  with  others,  and 
afterwards,  upon  the  pe* 
tition  of  all  the  joint  own- 
ers, the  slaves  were  di- 
rected by  a  Court  of  com « 
petent  jurisdiction  to  be 
sold  for  a  division  and  un- 
der that  order  were  sold, 
the  lien  of  the  sheriff,  act- 
ing under  the  original  and 
alias  fim,  fa*s.  was  not  di- 
vested, but  he  bad  a  right 
still  to  sell  thf  undivided 
interest  of  the  defendant 
in  his  executions.    Ibid. 

5.  It  never  was  meant,  by 
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of  penoiis,  not  parties  to 
the  proceeding  for  parti- 
tion, whether  arisin^f  up- 
on a  claim  of  property  by 
adverse  title,  or  upon  the 
lien  of  a  creditor's  execu- 
tion. Ibid. 
0.  The  law  points  oat  no 
specific  mode,  in  which  a 
sheriff  shall  conduct  his 
sales  or  executions,  but 
he  is  bound  by  general 
principles  to  sell  the  pro- 
perty levied  on  in  sach  a 
way,  as  will  probably 
ra4se  the  most  money. — 
Jones  V.  LewiSt  70 

7.  Where  a  sheriff  had  an 
execution  against  two 
persons,  each  owning  an 
undivided  filth  part  of  a 
tract  of  land,  and  he  sold 
both  their  interests  at  one 
bid.  Held,  that  this  sal«« 
was  not  void  in  law»  but, 
if  objected  to,  should  have 
been  left  to  a  jury  to  de- 
termine, as  a  matter  of 
fact,  whether  the  sale  was 
properly  conduetedornot. 
Ibid. 

8.  In  order  to  support  the 
title  of  a  purchaser  at  an 
execution  sale,  he  most 
shew  a  judgment,  exeou- 
tion,  sale  and  conveyance 
to  him,  by  the  c^eer  by 
whom  the  sale  purports  to 
have  been  made,  Owen 
V.  Barksdale,  81 


i  1 .  W  here  the  sheriff's  deed 
is  an  ancient  one  and  pos- 
session has  been  held  un- 
der it,  a  presumption  of  a 
sale  may  arise  from  the 
contents  of  the  deed.  Ibid. 

12.  A  sheriff  cannot  appiv 
money  in  his  hands,  which 
he  has  collected  on  an 
execution  in  favor  of  A., 
to  the  satisfaction  of  an 
execution  in  his  hands  a- 
gainst  B.,  though  ii  seems 
he  may  levy  an  eaeeolion 
on  money  in  the  posses- 
sion of  the  debtor.  Siaie 
v.  Lem,  M 

13.  Where  a  judgment  and 
execution  from  a  justice 
were  for  a  certain  sum 
and  costs,  and,  for  want 
of  goods  and  chattels^  the 
execution  was  levied  on 
lands,  and  returned,  as  by 
law  directed,  to  the  Coun- 
ty Court,  and  an  order  fur 
venditioni  exponas  to  issue, 
&e.  and  the  vendiiimi 
eocponas  directed  the  she- 
riff to  levy  and  sett  for 
the  amount  returned  by 
the  justice,  and  also  far 
interest  on  the  justice*s 
judgment;  held,  that  the 
execution  was  not  valid, 
even  as  to  the  purchaser 
at  the  execution  sale.— 
ColUis  V.  AkLeodt     » t 

14.  An  execution  caanoC  re- 
quire the  coHeotion  of  in- 
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issued  to  him,  any  sale 
made  by  him  under  such 
execution  is  absolutely 
void  and  vests  no  title  in 
the  purebaser.  Ibid* 
6  Articles  of  personal  pro- 
porly,  sold  under  execu- 
tion, must  be  actually 
present,  but  they  need 
not  be  literally  in  the 
RheriiTs  hands  or  directly 
under  his  hammer  ;  it  is 
sufficient  it  they  are  in 
such  a  situation,  that  the 
hidden  can  see  them,  and 
have  an  opportunity  of 
examining  their  quality 
and  value,  McNeeley  v. 
llart,  492 

17  Upon  the  facts  stated 
in  evidence,  the  Court 
should  instruct  the  jury, 
if  they  believed  the  evi- 
dence, as  a  matter  of  la\v« 
that  such  facts  did  or  did 
not  make  the  property  le- 
gally present.  The  Court 
shoulu  not  leave  that  con 
elusion  to  the  jury  as  a 
matter  of  law.   Ibid. 

18  The  fact,  that  an  article 
of  personal  property  had 
been  previously,  on  the 
same  day,  shewn  to  bid- 
ders, cannot  avoid  the  ef- 
fect of  their  absence  at 
the  time  and  place  of  the 
sale.     Idid, 

19  The  sale  must  be  con 
ducted  in  such  a  manner, 
that    every  person,  who 


I     to  enable  him  to  become 
a  bidder,  if  he    choose. 

Ibid. 

FENCES. 
Upon  an  indictment  under 
the  Act  relating  to  fences* 
(1st  Kev.  St.  ch.  48JitM 
the  province  of  the  Court, 
where  the  jury  have  as- 
certained the  facts,  to 
pronounce  whether  those 
facts  shew  that  the  fence 
was  such  a  one,  as  is  re- 
quired by  the  statute,  or 
whether  the  navigable 
stream,  water  course,  &c., 
was  sufficient  in  lieu  of 
the  fence.  State  v.  Latnb. 
229 

FISHERY. 
Nothing  is  ofial  at  a  fishery, 
whioh  is  fit  for  food,  and 
is  consumed  or  sold  for 
that  purpose.  Reid  v. 
Granberry^  lOU 

FORCIBLE  ENTRY  AND 
DETAINER. 

1.  In  a  case  of  foroible  en* 
try  and  detainer,  a  magis- 
trate has  no  right  to  a- 
ward  restitution,  unless 
the  jury  have  found  by 
their  verdict,  that  tha 
complainant  had  jome  e#* 
tate  in  the  land,  either  a 
freehold  or  for  a  term  of 
years.  Slate  v.  Ander^^ 
15 
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ment  for  the  forcible  en- 
try; bot»  without  fiach 
fiodingt  he  has  no  juris- 
diotion  to  ooit  the  defen- 
dant of  his  possession  and 
{lut  the  eomplainant  in. 
f  he  does  so,  be  is  himself 
liable  to  an  indictment  for 
fereible  entry.  Ibid. 
d.  Where  a  tenant  for  a 
year  was  ejected  by  force 
of  the  statute  in  relation 
to  forcible  entry  and  de- 
tainer, whatever  the  er- 
rors and  unlawfulness  of 
the  proceedings  against 
inich  tenant  may  be,  the 
landlords,  not  being  par 
ties  to  the  proceedings, 
,  have  no  right  to  intervene 
hy  writ  of  certiorari. — 
Stevens  v.  Smith,  88 

4.  Where  A.  had  possession 
of  a  tenement,  consisting 
of  a  main  building  and  a 
shed  attached,  and  locked 
the  door  of  the  shed  in 
which  he  had  some  tools. 
&c ,  and,  leaving  a  tenant 
in  possession,  went  away 
intending  to  return  ;  and 
afterwards  the  tenant  ad- 
mitted B.  into  the  peacea- 
ble possession  of  the  main 
building.  Held,  that  B. 
was  not  indictable  for  a 
fbrdble  entry  in  breaking 
into  the  shed '  and  assu- 
ming possession  of  that. 
St&te  v,  Pridgen,         84 

5.  When  the  main  body  of 
-»»._-• — ^    ».    ,  "^  , 


6.  An  indictment  for  forci- 
ble entry  is  good  at  com- 
mon law,  when  it  charges 
*'that  the  defendant,  un- 
lawfully and  with  strong 
hand,  did  break  and  enter 
into  a  certain  house  of  J. 
D-,  he  the  said  J.  D.  being 
then  and  there  in  peacea- 
ble and  quiet  possession 
of  the  same/'  State  v. 
Whitfield,  31 S 

FRAUDS  AND  FRAUD- 

ULENT  CONVEY- 

ANCES. 

1,  Where  one  purchases 
land  at  an  execution  sale 
at  a  great  sacrifice,  in 
consequence  of  a  fraudu- 
lent combination  between 
him  and  the  sheriff  who 
conducted  the  sale,  as,  by 
reason  of  this  fraud,  he 
obtained  do  title,  so  a  bona 
Jide  purchaser  from  him, 

without  notice  of  the  fraud 
and  for  a  valuable  con- 
sideration,  will  likewise 
obtain  no  title,  Barnes 
v.  Meeds.  f  92 

2.  Underour  Act  of  Assem- 
bly of  1840,  ch.  28,  a  pur- 
chaser from  a  fraudulent 
grantor  to  a  prior  grantee 
shall  not  be  protected  in 
his  purchase  unless  he  nas 
purchased  for  a  full  value 
and  without  notice  of  the 

fraudulent  conveyance. 

Hiatt  V.  Wade,  840 
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by  the  deed,  is  governed 
by  the  "^act  to  make  void 
pi^rol,  coDtracta  for  the 
■ale  of  lands  and  slaves '' 
Ingrave  v.  DotiKf/e,     455 

GAMING. 

1.  Keeping  a  gaming  table, 
called  ''Shuffle-board,''  is 
not  indictable,  under  our 
Act  of  Assembly,  concern 
ing  gaming,  the  jury  hav- 
ing found  that  this  is  not 
a  game  of  chance,  but  one 
of  skill.     Slate  v.  Bishop, 

266 

2.  The  game  of  Ten  pins  is 
not  a  game  of  chance,  and 
therefore  persons  playing 
at  it  are  not  indictable 
under  our  Act  of  Assem- 
biyt  Rev.  St.  ch,  34,  jec. 
48.  &att  V.  Gupton,  271 

GRANT. 

1.  A  grant  cannot  be  avoid- 
ed upon  evidence  in  eject- 
ment. Waugh  v.  ^h' 
ardson^,  470 

2.  The  granting  part  of  a 
deed  is  not  avoided  by  a 
defect  in  the  exception; 
but  the  exception  itself 
becomes  ineffectual  there- 
by and  the  grant  remains 
in  force.    Ibid, 

GUARDIAN  AND  WARD. 

1.  Where  in  a  suit  on  a 
guardian  bond,  it  appear- 
ed that  the  account  be- 
tween the  guardian  and 
the  ward  had  been  set- 


to  the  ward,  which 
received  by  the  latter  in 
satisfaction  of  the  balance 
due,  and  he  then  gave  his 
guardian  a  receipt :  HcUp 
that  this  was  a  sufficient 
defence  to  the  suit  on  the 
guardian  bond.  State  v. 
Cordon^  119 

2.  The  same  defence,  whiok 
might  be  made  to  an  ao« 
tion  at  law  or  suit  in  E- 
quity,  brought  in  the  name 
of  the  ward  himself  a« 
gainst  the  guardian*  is 
good  in  an  action  brought 
on  the  bond.    Ibid. 

GUARANTY. 

1.  In  an  action  upon  a  guar- 
anty in  the  ioUowing 
words :  **This  is  to  certi- 
fy that  I  pass  over  the 
following  notes  to  S.  A* 
for  value  received,  aad  I 
agree  to  make  them  goodt 
should  any  of  them  not 
be  so,"(naming  the  notes;) 
JBeidt  that  this  was  a  guar^ 
anty,  not  only  that  the 
notes  were  good  at  the 
time  they  were  passed, 
but  that  they  would 
be  good,  when  pavmei^t 
should  be  required  in  a 
reasonable  time.  Ash-' 
ford  V.  Robtuserif         114 

2.  Even  if  this  were  a  con- 
tract within  the  statute  of 
frauds,  R^v.  St»  ch,  dO,  jejf. 
10,  it  would  not  be  re- 
quisite* that  the  written 
contract  should  s^t  forth 
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the  Btatute  does  not  apply* 
It  is  a  debt  of  the  dei'en- 
dant  himself,  arising  upon 
a  new  and  original  con- 
sideration of  loss  to  the 
plaintiffand  benefit  to  the 
defendant,  by  means  of 
the  contract  between 
these  parties.     Ibid.  \ 

S.  Notwithstanding  gross  { 
negligence  in  the  holder, 
the  guaranty  will  be  con- 
tinued or  revived  by  a 
new  promise,  made  with 
a  full  knowledge  of  the 
facts.    Ihid, 

4.  The  contract  of  guaranty 
is  not  like  that  of  endorse- 
ment in  the  strictness  of 
their  conditions  to  be  ob- 
served, or  in  the  conse* 
quence  of  their  nonob 
servance.  A  guarantor 
is  not  discharged  simply 
by  the  negligence  of  the 
other  party,  but  he  must 
also  shew  a  loss  by  it :  if 
a  particular  loss,  hu  is 
exonerated  pro  tanto :  if 
no  loss,  he  remains  liable 
for  the  whole  debt.    Rid. 

HOMICIDE. 
1.  Nothing  but  finding  a 
man  in  the  very  act  of 
adultery  can  mitigate  the 
homicide  from  murder  to 
manslaughter.  State  v. 
John,  330 


3.  It  it  perfectly  settled  that 
no  words  or  gestures,  nor 
any  thing  less  than  the 
indignity  to  the  person  of 
a  battery  or  an  assault  at 
least  will  extenuate  a 
killing  to  manslaughter. 
To  constitute  an  assault 
there  must  be  an  attempt 
or  offer  to  strike  by  one 
within  striking  distance. 
Slate  V.  Barfield,  344 

4.  Whether,  on  the  trial  of 
an  indictment  for  homi- 
cide, the  weapon,  alleged 
to  have  been  used,  is  tt 
deadly  weapon  or  pot,  is 
a  question  lor  the  Court, 
not  for  the  jury.  State  v. 
ColliiUi,  407 

HUSBAND  AND  WIFE. 

Where  a  deed  from  a  hus- 
band and  wife  for  the  real 
estate  of  the  wife,  had  on 
it  only  the  following  cer- 
tificate from  the  Clerk  of 
the  County  Court,  as  to 
its  execution,  to-wit:  '•The 
private  examination  of 
H.J.  wife  of  J.  C.J.  ta- 
ken  by  Charles  A.  Hill,  a 
member  of  the  Court, 
which  being  satisfactory, 
it  is  ordered  to  be  record- 
ed," and  signed  ''C.  A. 
Hill,  J.  P."  and  a  proof  of 
the  execution  of  the  deed 
by  the  subscribing  witness 
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JNDICTMENT. 

1.  Where  the  record  of  Ihe 
prrjceedlngs  on  an  indict- 
iTii  nt  for  murder,  uses  the 
past  tense,  instead  of  the 
present,  this  is  not  error. 
State  V.  lieevcs,  11) 

8.  Where  a  prisoner,  indict- 
ed lor  murder,  upon  his 
arraignment  pleads  not 
guilty,  '-and  for  his  trial 
puts  himself  0/1  his  coun- 
iri/"  this  issuflicient  with- 
out his  saying  **  on  God 
and  his  country"     Ibid. 

3.  In  an  indictment  for  a 
capital  ofience.  the  Court 
having  previously  order- 
ed one  hundred  tales  ju- 
rors to  be  summoned,  on 
the  trial  the  original  pan- 
ne! was  first  perused  and 
exhausted,  and  the  Court 
then  directed  thirty-six 
of  the  tales  jurors  to  be 
drawn,  and,  these  being 
exhausted  by  challenges, 
directed  the  remaining 
tales  jurors  to  be  drawn, 
the  prisoner  at  the  time 
making  no  objection  ; 
ife/cf,  that  there  was  no 
.  error  in  this  nor  ground 
for  a  new  trial.  State  v. 
Nash^  35 

4*  An  indictment  for  mur- 
der, which  charges  that 
the  homicide  was  commit- 


35,  Sec.  \2.  Slate  y.  Shep- 
herd, 196 

.  An  order  of  removal,  di- 
recting that  "the  trial  of 
the  prosecution  shall  be 
removed,"  4*^.,  is  auffi* 
cient  without  directing 
Jurther  that  "a  copy  of  the 
record  of  the  said  cause 
be  removed/'  &c.     Ibid. 

,  In  an  indictment  for  mur- 
der, if  the  time  stated  bo 
anterior  to  the  indict- 
ment, it  is  material  and 
only  material  in  one  re- 
spi'Ct,  and  that  is,  that 
tlie  dixy  of  the  death,  as 
laid,  is  within  a  year  and 
a  day  of  that  of  the 
wounding.     Ibid. 

»  If  that  appears  from  the 
stating  of  the  month,  the 
day  of  the  month  is  im- 
material— according,  at 
least,  to  the  proper  con- 
struction of  our  Act  of 
Asscmly,  Rev.  St.  Ch.  35, 
Sec.  12.     Ibid. 

.  In  an  action  for  larceny, 
the  goods,  alleged  to  be 
stolen,  may  be  described 
by  the  names,  by  which 
they  are  known  in  trade, 
and  the  same  principle 
extends  to  articles  known 
by  particular  names,  in 
all  the  arts,  pursuits  and 
emplovmentsof  life.  State 
V.  Clark,  220 
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known  in  the  neighbor- 
hood,iii  which  he  resided, 
by  that  Dame,  held  that 
the  allegation  of  the  in- 
dictment was  well  sup- 
ported by  the  evidence. — 
Ibid. 

10.  Where*  on  the  back  of 
a  bill  of  indictment,  the 
Clerk  of  the  Court  has 
certified,  that  certain  wit- 
nesses were  sworn  pnd 
sent  to  the  Grand  Jury, 
that  is  sufficient  evidence 
that  the  bill  was  sent  to 
the  Grand  Jur}',  State  v. 
Collins,  407 

11.  Where  the  jury,  on  a 
trial  for  homicide,  state 
that  the  prisoner  at  tlie 
Mir  is  ffttilty,  and  the 
clerk,  in  recordmg  the 
verdict,  calls  him  the  pri- 
soner at  tlie  bar^  this  is 
sufficient  evidence  from 
the  record  to  show,  that 
the  prisoner  was  actually 
in  Court  %vben  the  ver- 
dict was  readered*    Ibid. 

INSOLVENT  DEBTORS. 

1*  After  a  debtor,  arrested 
upon  a  ca.  sa.  has  given 
bond  with  sureties  to  take 
the  benefit  of  the  insol- 
vent debtors'  act.  and  has 
joined  in  an  issue  tender 
ed  by  the  plaintifi*  upon  a 
suggestion  of  fraud,  it  is 

*^^      1.»«     4r.m     lii'm   a*      h\u 


2.  Where  a  debtor,  alleging 
that  he  is  insolvent.  ap< 
pears  in  Court,  under  an 
arrest  and  bond  given,  he 
can  only  be  discharged 
by  taking  the  oath  pre- 
scribed by  law,  or  by  the 
act  or  consent  of  the 
creditor.     Ibid. 

5.  If  an  issue  of  fraud  has 
been  made  up,  there  can, 
upon  that,  be  no  non-suit. 
Ibid. 

4.  In  order  to  entitle  a  plain- 
tiff to  a  vrrii  or  cnpins  ad 
satisfaciendum,  under  our 
Act  of  1B44,  it  is  sufTicient 
for  him  to  make  affidavit 
**that  the  defendant  had 
fraudulently  concealed  his 
property  or  efTeo^s  to  de- 
feat his  debt,"  without 
further  setting  forth  that 
the  defendant  had  no'pro- 
perty,  which  could  be 
reached  by  a  fieri  facias. 
Maxwell  v.  Walk,       517 

JUDGMENT. 

1.  A  judgment  confessed  by 
a  third  person,  to  satisfy 
a  fine  and  costs  imposed 
on  one  convicted  of  aii 
ofience,  is  regular  and 
proper.  Fleming  v.  Day- 
ton,  451 

2.  But  an  execution  upon 
such  a  judgment  can  on- 
ly i«sue  against  the  per- 
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issuing  against  thrm  joint- 
ly is  void,  and  a  sale  un- 
der it  conveys  no  title  to 
the  purchaser.    ILid. 

JURISDICTION. 

I.  Under  the  Acts  of  As- 
sembly, relating  to  the 
County  of  Brunswick, 
where  a  majority  of  the 
magistrates  are  required 
to  do  any  act  and  thr.y  do 
not  attend,  those  who  are 
present  may  take  the  she- 
riff's bond  and  also  lay 
taxes,  and  do  all  other 
things,  required  by  the 
general  law  to  be  done  by 
a  majority  of  the  justices. 
SUate  V.  Woodside,       104 

3.  Where  a  Court  consists 
of  more  than  two  mem- 
bers, a  majority  is  compe- 
tent to  do  all  the  business, 
which  the  Court  can  do. 
when  all  the  members  are 
present,  unless  the  Legis- 
lature otlierwise  direct. 
Ihid. 

3.  Where  the  principal  sum 
in  a  promissory  note  is 
under  one  hundred  dol 
lars,  but  the  interest  ac- 
crued makes  the  whole 
sum  due  on  the  note,  up- 
wards of  an  hundred  dol« 
lars,  the  County  Court  has 
jurisdiction  of  a  suit 
brought  upon  such  note 
Birch  V.  HauxJU  468 

4.  Under  the  Acts  of  As 


zen  of.the  County  of  Polk 
has  no  right  to  institute  a 
suit  in  the  Superior  Court 
of  Rutherford  County  a- 
gainst  another  citizen  of 
Polk,  and  on  a  plea  the 
suit  must  be  dismissed. — 
Allen  V.  Miles,  473 

5.  Notwithstanding  the  Act 
of  1844,  Ch.  12,  declares 
that  there  shall  be  no  jury 
trials  in  the  County  Court 
of  Buncombe,  yet  the 
County  Court  there  still 
retains  its  original  juris- 
diction in  bastardy  cases, 
and  if  the  defendant  ten<^ 
der  an  issue,  the  case 
must  be  remo\'ed  to  the 
Superior  Court  by  ceriiq* 
rari  that  the  issue  may 
there  be  tried.  State  v. 
Sluder,  487 

JUSTICES'    JURISDIC 

TION. 
i.  A  Justice  of  the  Peace 
has  not  jurisdietion  of 
such  a  contract  as  this  i 
*'h  the  subscriber,  promise 
H.  S.  that,  if  he  can  make 
it  appear,  that  ]1  had  in 
my  hands  as  constable  for 
collection  three  notes  for 
$15  each,  in  favor  of  the 
administrators  of  S  S. 
deceased,  against  J.  S. 
&nd  others,  and  endorsed 
by  B*  B.,  then  and  on  that 
evidence,  I  am  to  stand 
indebted  to  him,  IL  S.  for 


35.; 


I.NDFA', 


2.  Wlippp    on    a    warrant  j 
«israinst  an  administrator . 
for  <leht.  the  magistrate  • 
lu^Fore   whom  it  was  re- ! 
turned,  miule  the  follow- 
ing: ml  ry."Juds:ment  con- 
fos5od  to  the  oOTicor  by  the 
administrHtor  lor  ih^  sum  j 
of,  (fee.     April  24.   1845 ''2 
Signed  by  the  magistrate  J 
Ilvfd,  that  this  was  a  valid  j 
judgment  against  tlie  ad-:' 
minis!  rator.       Hooks    v. 
Moxes.  88  • 

3.  One,  ai^^ninst  whom  a ; 
jud;rment  before  a  magi.s  ; 
Trate  has  been  obtain«'d.  j 
e?»nnot  attack  that  judg  ; 
meat  colhiterally.  on  thp' 
ground  ihnt  he  was  not!  I. 
duly  served  with  process.' 
or  notified  of  the  day  and  < 
jdnee  of  trii:l.  But  to  a- 
vail  himself  of  these  oh- ■ 
Jeciions.  the  defendant  j 
must  impeach  the  judg-i 
meat  directly  by  applica-  i 
tion  to  the  magistrate  or! 
to  a  hijzher  tribunal  toj 
set  it  aside  or  to  reverse 
it.    IMiL  I 

4.  In  this  case,  in  nn  action  j 
upon  the  judgment,  ihej 
defendant  cannot  plend  I 
jjleiie  administravit.  being  j 
fixed  with  assets  by  the ! 
judgment.     Hid.  2. 


LESSOR  AND   LESSER. 
L  In  aa  action  upon  a  cove- 


no  title  ;  provided  he  can 
shew  at  the  same  time, 
that,  in  consequence 
thereof,  he  could  not  en- 
ter, or  having  entered  he 
was  evicted  by  a  para- 
mount title.  Sneed  v. 
Jenkins,  27 

In  every  plea  of  eviction 
there  must  be  an  aver- 
ment,  that  the  lessor  had 
not  a  perfect  title,  when 
he  demised  ;  and  it  must 
also  be  added  that,  in 
consequence A\\e  lessee  was 
evicted.  The  whole  is 
the  defence.     Ibid. 

LICENCE. 
.  Where  A.  grants  a  li- 
cense  to  B.  to  flow  the 
water  from  B 's  land 
through  A's  ditch.  B,  has 
no  right  to  increase  the 
quanlity  of  water  so  flow- 
ed,  either  by  adding  to 
the  number  ol  his  ditches 
or  clearing  new  land  or 
enlarging  his  ditches,  so 
that  the  flow  of  water 
will  b«  greater  than  it 
was  when  the  license  was 
granted— and  A.  may  re- 
cdver  damages  for  any 
injury  sustained  thereby. 
Carter  v.  Page,  VJO 

License  to  turn  one 
stream  upon  A's  land  is 
not  an  authority  to  stop 
that,  at  the  party's  plea- 
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queadied,  the  statute  of 
Jimitations,  in  behalf  ol 
one  who  has  purchased 
them  from  a  stranger  and 
kept  them  in  possession 
the  requisite  time,  gives 
a  title  against  the  execu- 
tQrs,  and  a  subsequent 
assent.by  him  to  the  lopa- 
cy  will  not  enable  the 
legatees  to  sustain  an  ac- 
tion for  the  slaves  at  law. 
Bennett  v#  Williamson. 
121 

«.  The  saving  of  infanc3'.in 
the  statute  of  limitations. 
as  to  slaves,  is  meant  for 
one,  who  has  an  original 
cause  of  action  at  law. — 
Ibid. 

8.  To  take  a  case  out  of  (he 
statute  of  limitations, 
pleaded  in  an  action  of 
assumpsit,  the  promise  or 
acknowledgment  must  be 
an  express  promise  to  pay 
a  particular  sum  either 
absolutely  or  conditional- 
ly ;  or  such  an  admission 
of  facts,  as  clearly  shews^ 
out  of  the  party's  own 
mouth,  that  a  certain  bal- 
ance is  doe,  from  which 
the  law  can  imply  an  ob- 
ligation and  promise  to 
pay ;  or  that  the  parties 
are  yet  to  account  and 
are  willing  to  account  and 
pay  the  balance  then  as- 
certained. Sherrod  v. 
BenneU,  309 

LUNATK3. 


ty  Court,  rightfully  sell 
the  personal  property  of 
his  w*ard  for  the  payment 
of  his  debts,  provided 
there  be  no  fraud  in  the 
proceeding.  Howard  v. 
Thompaon^  367 

MALICIOUS    PROSECU^ 
TION. 

1.  It  is  no  objection  to  an 
action  for  mr\Iicious  pros- 
f*cution,  that  the  party 
was  arrested  under  a 
warrant  having  no  seal ; 
nor  is  it  necessary  in  such 
an  action  to  shew  that  the 
name  of  the  person,  who 
commenced  the  proseca* 
tion.  was  endorsed  on  the 
bill  of  the  indictment  as 
prosecutor.  Kline  v.  SAii- 
ler,  484 

2.  In  an  action  for  malic- 
iously arresting  a  party 
and  holding  him  to  bail» 
the  declaration  must  shew 
a  Ugal  determination  of 
the  eris:inal  action,  ffow^ 
ell  V.  Edwards,  516 

MASTER   &  SERVANT. 

A  master  is  not  responsible 
for  a  trespass  committed 
by  bis  slave,  unless  he 
ordered  it  to  be  commit- 
ted or  subsequently  sanc- 
tioned it.  Parham  v. 
BlackweUderf  446 

OFFICERS. 
Where  one  has  been   ap- 
pointed     Corouer    of    % 
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ad  his  'official  bondst  as 
required  by  law,  yet  bis 
acts,  as  Coroner,  defacto^ 
are  valid,  at  least  as  re 
gardv  third  persons.  Ma- 
bry  V.  Turrentine.        M\ 

OVERSEERS  OF  ROADS 
K  Where  a  person  resides 
In  another  State  during 
the  greater  part  of  the 
year,  but  has  a  domicil  in 
this  State  in  which  he 
also  resides  three  or  four 
months  of  the  year,  dur- 
ing which  he  keeps  slaves 
here,  he  is  liable  during 
the  time  he  resides  in  this 
State,  to  the  requisition 
of  the  overseer  of  the  road 
for  the  services  of  those 
hands,  being  of  the  de- 
scription of  hands  bound 
by  the  general  laws  of 
this  State  to  work  on  the 
road.  Cantrell  v.  Pink- 
ney,  436 

2.  But  persons,  merely  pass- 
ing through  the  State,  or 
visiting  it  for  that  of  pro- 
fit or  pleasure,  and  re- 
maining,  for  days,  weeks, 
or  even  years,  without 
having  any  fixed  home, 
are  not  persons,  whom  the 
overseers  of  the  roads  are 
authorized  to  summon,  as 
being  within  their  dis- 
tricts.   Ibid. 

PARTITION. 
1.  The  law  eives  to  tenants 


difided.  Ltdbeiierr.Oas  h 
402 
3.  A  decree  for  partition 
should  shew,  on  its  face, 
the  particular  land  to  be 
divided,  and  the  portion 
or  share  of  the  land,  to 
wbich  each  of  the  tenants 
is  entitled.    Ibid. 

POWER  OF  ATTORNEY. 

A  power  of  Attoroe}-,  though 
under  seal,  may  be  revo* 
ked  by  parol.  Brookshire 
V.  Brookshire^  74 

PRACTICE  AND  PLEAD- 
ING. 

1.  Where  in  a  criminal  case, 
in  which,  after  convic- 
tion, the  defendant  has 
been  sentenced  to  impri- 
sonment,  and  be  appeals 
merely  for  delay,  without 
filing  any  exceptions  or 
making  any  defence  in 
point  of  law,  the  Supreme 
Court  thinks  this  an  abnse 
of  the  right  of  appeal  and 
that  the  Superior  Coort 
should  not  admit  the  con* 
vict  to  bail  during  the 
pendency  of  the  appeal. 
Stale  V.  Daniel,  SI 

2.  Error  will  not  lie  for  a 
refusal  to  nonsuit,  ex- 
cept  in  a  few  cases  in 
which  the  duty  is  imposed 
by  statute.  Smith  v.  Smiik^ 

3.  A  verdict  on  the  merits 
of  the  case  is  to  be  set 
aside  onlv  for  an  error  of 
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4.  Whether  after  the  defen- 
dant has  closed  his  evi- 
dence, the  Coart  will  per- 
mit the  plaintiflf  to  offer 
evidence  which  might 
have  been  offered  in  the 
first  instance,  is  a  matter 
of  discretion  for  them,  and 
their  decision  cannot  be 
revised  by  an  appellate 
Court.    Ibid. 

5.  The  mother  of  a  prisoner 
being  introduced  by  him 
to  prove  an  alibis  the 
Court  charged  the  Jury 
'^that  the  law  regarded 
with  suspicion  the  testi- 
mony of  near  relations, 
when  testifying  for  each 
other,  that  it  was  the  pro- 
vince of  the  jury  to  con- 
aider  and  decide  on  the 
weight  due  to  her  testi- 
mony, and»  as  a  general 
rule,  in  deciding  on  the 
credit  of  the  witnesses  on 
both  sides,  they  ought  to 
look  to  the  deportment  of 
the  witnesses,  their  ca- 
pacity and  opportunity  to 
testify  in  relation  to  the 
transaction,  and  the  rela 
tion  in  which  the  witness 
stood  to  the  party  ;'*  Held, 
that  this  charge  was  not 
erroneous.  State  v.  Nash. 

35 

6.  A  Court  of  record  has  a 
discretionary  right  to  a- 
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men/,  as  directed  by  the 

Court*     Janet  v.  Jbewisp 

70 

7.  A  plaintiff  in  an  action 
of  assumpsit,  cannot  be 
non-suitedt  though  the 
verdict  of  the  jury  is  for 
less  than  sixty  dollars*  if 
he  files  an  affidavit  in  the 
words  of  the  Act  of  As- 
sembly, Rev.  St.  Ch.  31, 
Sec.  42.  «*that  the  sum  for 
which  the  suit  is  brought'^ 
(being  over  sixty  dollars) 
"-is  really  doe,  but  for 
want  of  proof,  he  cannot 
make  recovery.**  Broob' 
shire  v.  Brookshire^       74 

8.  What  number  of  witnes- 
ses shall  be  taxed  for  a 
party,  who  recovers,  is  a 
matter  of  discretion  in  the 
Court  below,  and  oannot 
be  reviewed  in  the  Su* 
preme  Court.    Ibid. 

9.  Where,  on  a  scL  fa.  a- 
gainst  bail,the  pleas  weM, 
no  ca.  sa.  issaed,  and  pay* 

.  ment,  and  the  jury  found 
all  the  issues  in  favor  of 
the  defendant,  this  Court 
will  not  enquire  into  the 
correetness  of  the  charge 
of  the  Judge  as  to  one  of 
the  pleas  only,  that  of  the 
validity  of  the  ca.  sa. — 
McRaey.  Woodside,  119 

16.  Where  a  writ  is  signed 
by  a  clerk  in  blank,  and 
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dred  (lollars,  under  the 
Act  of  1886,  Rev.  iSi.  Ch. 
81,  Sec.  46,  if  no  security 
for  the  ooiits  has  been 
given,  especiuily  after  the 
writ  has  been  rerurned 
and  regularly  docketed 
by  the  clerk.  Wright  v. 
Wheder.  184 

ll.    In  an   action  upon    a 

'  -  Statute  to  recover  u  pen- 
alty, the  plaintitfniustfset 
forth,  in  his  declaration, 
every  lact,  which  its  ne* 
cestary  to  inform  the 
Cooft,  ihat  bis  case  is 
ivithia  the  statute.     Ibid. 

18.  Therefore  in  un  action 
.on  the  statute,  Rev.  StuL 
vrA«.^l,  sec.  44,  46,a{;ainst 
-a  elerk  for  not  taking 
•'safficient  security"  for 
the  costs,  ifae  declaration 
must  set  forth,  either  that 
the  clerk  took  no  security, 
or  that  he  took  insufficient 
security,  knowing  it  to 
be  insufficient ;  otherwise 
a  demurrer  will  be  sus- 
tained, or  a  judgment  af- 
ter verdict  be  arrested. — 
Ibid. 

13.  In  eases  brought  to  the 
Supreme  Court,  when  the 
error  assigned  is  in  ad- 
mtttiog  or  rejecting  evi- 
'  denoe,  the  exception  must 
-  set  out  the  evidence  itaielf, 
which  was  improperly  ad- 

miftAH.  nr  nffipr^fcH  nnd  im 


ter  the  trial  of  tbe  itsoes 
in  thft  ^Superior  Court,  the 
appcllani'if  sureties  at  the 
same  term  suggested  his 
death,  but  rhe  Courtt  not- 
withstanding, gave  judg- 
ment agaii>st  them  for  the 
coffts,  the  verdict  having 
been  against  their  princi- 
pal. Held,  that  the  judg- 
ment was  right,  firsts  be- 
cause the  sureties,  not 
being  parties  to  the  suit, 
had  no  right  to  make  the 
suggestion  ;  secondly^  be- 
cause, as  the  issues  bad 
just  been  tried,  \i  must  be 
intended,  that  the  death 
had  taken  pl^ce  during 
the  term.  Woollard  v. 
Woollard,  332 

15  A  separate  judgment 
may  be  rendered  against 
the  sureties  on  an  appeal 
bond,  or  the  judgment 
may  be  against  them  joint- 
ly with  their  principal.— 
Ibid. 

1  ii.  It  ih'  not  ernir  to  poll  the 
jury,  and  when  each  ju- 
ror ngrees  to  tbe  siiuie 
verdict,  to  enter  it  as  tbe 
verdict  of  the  whole  jury. 
Slate  V.  JGk7i,  330 

17.  An  affidavit  for  the  re- 
moval of  a  cause  ought 
no  more  to  be  inserted  as 
a  part  of  the  record,  than 
one  for  a  continuance. — 

Si/n/fi  V      Rnr£fl/iL  344 
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which  A  prisoner  is  tried. 
Ibid. 

19.  It  18  never  the  duty  ot 
a  Jadgu  to  charge  a  jury 
upon  a  fact,  purely  hypo- 
tbeticnl.  IT  he  does,  it  is 
an  err'T,  which  can  and 
will  be  corrected,  if  it  act 
to  the  injury  of  the  ac- 
cused ;  and  agninst  which 
the  Judge  ought  to  be 
guarded,  as  it  is  irreme- 
dtable,  if  calculated  to 
prejudice  the  prosecution 
State  V.  Collins,  407 

SO.  It  is  incumbent  on  a 
party  excepting,  when  the 
error  alleged  consists  in 
rejecting  evidence,  to 
show  distinctly  in  it,  what 
the  evidence  was,  in  order 
that  its  relevancy  may 
appear,  and  that  it  may 
be  seen,  that  a  prejudice 
has  arisen  to  him  from  the 
rejection.  Whitesides  v. 
Twitty,  431 

21.  In  like  manner,  when 
the  alleged  error  consists 
in  admitting  evidence,  the 
exception  must  sot  forth 
the  evidence  actually 
given,  as  it  is  the  only 
means  whereby  the  Court 
can  aseertain,  whether  or 
not  the  admission  did,  or 
might  have  done,  the  par- 


shew  cause  why  execu- 
tion should  not  issue  on 
the  judgment  and  an  a* 
ward  of  execution  accord- 
ing to  the  9ci,  fa.  Filch 
y.  Forter,  611 

23.  It  is  the  rule  of  this 
Court,  as  in  every  other 
Court  of  errors,  that  he* 
who  alleges  error*  must; 
show  it.  The  judgment 
appealed  from  must  stand 
as  correct,  unless  it  is 
ffhown  to  be  incorrect — 
Walton  V.  Smithy         ^"^^ 

24.  Where  an  action  is 
brought  for  a  breach  of 
contract  in  not  conveying 
land  according  to  the  con- 
tract, it  is  not  necessary 
for  the  plaintiff  to  bring 
into  Court  the  price  a- 
greed  to  be  given  for  the 
land,  if  he  shews  he  com- 
plied with  his  part  of  the 
contract  by  tendering 
what  he  was  bound  to 
pay.     Lee  v.  Russell,  526 

25.  In  an  action  of  assump- 
sit to  recover  back  money 
peid  as  usurious  interest, 
thd  verdict  was  as  fol- 
lows **vvho  find  all  pay- 
ments within  three  years, 
either  on  notes  given  be- 
fore or  otherwise  with  in- 
terest thereon  in  favor  of 
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Held,  that  tb«  judgment 
did  not  appear  to  corres 
pond  with  the  verdict,  and. 
even  if  it  did,  t^e  verdict 
19.  in  itself,  insufficietit 
Knd  insensible.  Murray 
V.  King^  628 

PRISON  BOUNDS. 

1.  A  sberiff  has  no  authority 
to  take  a  bond  for  keeping 
the  prison  bounds  from  a 
person  arrested,  until  af- 
ter he  has  been  committed 
to  close  custody;  and  a 
bond  so  taken  \%  void. — 
Ncnrtham  v.  Terri/.      175 

2.  When  a  summary  judg 
ment  is  moved  lor  on  such 

'  H  bond,  it  is  not  necessary 
for  the  defendants  to  plead 
non  est  factum,  bat  they 
may  give  the  whole  mat 
ter  in  evidence  to  the 
Court*    Ibid. 

REMOVAL  OF  DEBT- 
ORS. 

1.  Where  a  debtor  removes 
out  of  a  County,  with  in- 
tent to  defraud  his  credi- 
tors, a  person,  who.  know- 
ing of  such  intent,  helps 
him  by  carrying  him  or 
his  property  a  part  of  the 
way,  in  order  to  assist 
him  in  getting  him  out 
of  the  County,  becomes 
'  *'  ^un- 


2.  Where  a  person,  who  has 
removed  a  debtor  out  of 
A  County,  is  sued  by  a 
creditor,  it  is  not  necessa- 
ry to  shew  that  this  per- 
son had  a  knowledge  of 
any  particular  debt  due 
by  the  debtor,  but  it  is 
sufficient,  if  the  circum- 
stances of  the  case  induce 
the  jury  to  believe,  that 
the  removal  was  made 
with  a  view  to  defraud 
creditors.    Ibid. 

3.  In  an  action  under  our 
Act  of  Assembly,  concern- 
ing the  fraudulent  remov- 
al of  debtors,  the  measure 
of  damages  is  the  amount 
of  the  debt  due  by  the 
debtor  to  the  piniatiff — 
Ibid. 

REPLEVIN. 
An  action  of  replevin  will 
not  lie,  either  at  the  com- 
mon law  or  under  our 
statute,  against  an  officer 
who  seizes  property  by 
virtue  of  an  execution. — 
McLeod  v.  Oates^        3S7 

SHERIFF. 
1.  A  sheriff  may  be  amerced 
for  not  returning  process 
at  a  term  i>ubseqaent  to 
that,  to  which  the  return 
should  have  been  made. 
Halcomb  v.  Rowland,  240 
'^f*  render  a  sheriff  liable 
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as  importing,  from  fACts 
truly  stated,  a  wrong  le- 
gal conclasion.    Lemilt  v. 

•  Moorings  312 
S.  Where  open  an  action 

against  a  sheriff  and  bis 
sureties,  on  his  official 
bond,  it  appeared  that  the 
relator  was  a  defendant 
in  a  writ,  directed  to  the 

'  sheriff,  and  in  his  hands, 
and  that  the  sheriff  did 
not  take  a  bail  bond,  but, 
in  lieu  of  that,  took  a  de- 
posit in  inone}',  held  that 
the  sureties  ot  the  sheriff 
were  not  liable,  although 
the  said  defendant  offered 
to  surrender  himself  and 
demanded  the  money  ol 
the  sheriff.  State  v.  Long^ 
415 

4.  A,  having  a  writ  served 

•  upon  him,  placed  in  the 
bands  of  the  sheriff  who 
served  the  writ  a  sum  of 
money  to  discharge  the 
debt  for  which  he  was 
sued,  but  the  sheriff  neg- 
lected to  apply  it  for  that 
purpose  and  A.  was  com- 
pelled to  pay  the  debt  out 
of  other  fonds.  JEfeM,  the 
sureties  of  the  sheriff  were 
not  bound  to  A.  for  such 
neglect.    State  v.   Long, 

518 
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ing  under  a  duty  either 
legal  or  moral,  towards 
the  person,  to  whom  he 
makes  the  communica- 
tion. In  such  a  case,* 
malice  must  be  proved  by 
the  plaintiff,  and  it  is  a 
question  of  iact  for  the 
jury.  Adcock  v.  Marshy 
360 

SLAVES  AND  FREE 
PERSONS  OF  COLOR, 
t.  A  free  person  of  color, 
who  is  employed  to  carry 
a  pistol  from  one  place  to 
another,  and  who  claims 
no  right  to  use  the  instru- 
ment and  has  no  intention 
of  doing  so,  does  not  come 
within  the  provisions  of 
the  Act  of  1846,  prohibit- 
log  free  persons  of  color 
irom  having  arms  in  their 
possession  without  a  li- 
cense from  the  County 
Court.  State  v.  Zane,  256 
2.  Where  a  negro  slave  was 
taken  into  the  defendant's 
stage,  on  his  way  from 
Granville  to  McDowell 
County  and  afterwards 
absconded,  it  was  compe- 
tent for  the  defendant  to 
show,  by  parol  testimony, 
that  the  slave  had  a  writ- 
ten permission  to  travel 
from   Granville    to  Mo- 
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3»  Toentilli!  a  parly  to  give 
•t^vidence  of  the  contents 
of  a  paper,  wbioh,  it  is 
allcgecU  hail  been  losU  it 
is  suiSoient  to  she\\%  that 
.there  is  no  reaBonable 
probability  that  any  thing 
has  been  suppressed. — 
Ibid. 

STAT'T'S,  roNSTRircTiON  of 
L  It  is  a  rule  tor  the  con- 
.  istructionoiSratotes.  ihnt. 
wken  they  make  U9e  of 
words  ami  pbrasos  of  a 
.4iefinite  and  well  known 
sense  in  the  la\\\  ibey  are 
-to  be  received  and  ex- 
poiifuled in  thesame sense 
in  the  statute.     Adams  v. 

2.  i'enal  statute's  cannot  be 

fvxtpnded     by     equitable 

construction    i)eyond  the 

..4»lain  ioiport'of  their  Ian- 

ffuage.       SmitLerwieh   v. 

Willums^  268 

STOCK- 
In  proceeding  undertbe  Act 
.direotiog  how  danMiges 
>Hiay  be  recovered  for  in 
jury  done  by  stock  to  in- 
closed grounds,  if  one  of 
the  parties  tippfal  to  the 
County  Court  trom  the 
judtgiDent '  of  the  magis- 
trate, the  case  must  be 
tried  by  a  jary  aain  other 
suits>  and.tlu^re  can  then 
be  no  otyection  received 
to  any  irregubirity  in  the 


SURETY    AND    PRINCI- 
PAL. 

1.  The  Act  ot  J 807,  giving: 
u  right  to  one  surety  to 
recover  at  law  his  ratea- 
ble proportion  of  the  debt 
of  the  principal,  does  not 
enlarge  the  rights  of  the 
surety,  who  pays  the  debt, 
nor  deprive  the  co«surety 
of  any  just  grounds  of  de- 
fence, which  would  before 
have  been  available  to 
him  in  equity.  Hall  v. 
Robinson,  5G 

2.  The  only  exception  is, 
that,  from  the  neces.*i*y 
of  the  case,  the  Jourt  of 
law  cannot  take  cogni* 
zance  of  the  complicated 
case  of  one  or  more  of  the 
sureties  at  Jaw,  when 
they  exceed  two,  but  that 
it  restricts  the  recovery  to 
an  aliquot  part  of  thedebt^ 
according  to  the  number 
of  sureties.    Ibid. 

3.  When  two  or  more  em- 
bark in  the  common  risk 
of  being  sureties  for  ano- 
ther, and  one  of  them  sob- 
sequent  lyobtainsfiiom  the 
principal  an  indemnity  or 
counter^security  to  any 
extent,  it  enures  to  the 
benefit  of  all.     Ibid^ 

4.  Where  A.  surety  for  B. 
received  from  B.  his  ( A's, 
debt)  and  A.  was  to  pay 
to  B.  a  debt  to  which  A. 
was  surety,  and  after- 
wards it  being  discovered 
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should  pay  those  other 
debts  AS  well  as  the  first, 
pro  rata  in  proportion  to 
*  the  debt  he  had  owed  B.; 
and  C.  being  a  co-surety 
with  A.  in  the  first  debt 
also  received  a  certain 
sum  from  B.  in  discharge 
from  his  liability,  and  A. 
had  to  discharge  the  whole 
of  the  first  debt*  held  that 
A.  was  entitled  to  recover 
.  from  C.  the  sum  so  re- 
ceived by  him  from  B. — 
Ihid. 

5.  An  indemnity  obtained 
from  a  principal  by  one 
of  two  co-sureties,  after 
the  risk  is  incurred,  enures 
equally  to  the  benefit  of 
both.  Pool  V.  Williams, 
286 

G.  But  where  the  surety 
merely  bad  a  deed  of  trust 
for  certain  property,  as 
an  indemnity,  executed  by 
the  principal,  and  neg- 
lected' to  have  it  regis 
teredf'so  that  the  property 
was  sold  by  other  credi- 
tors, the  co»surety  is  not 
entitled,  on  acoomil  of 
this  /acAet,  to  make  him 
responsible  for  the  value 
of  the  property.     Ibid. 

TAXES. 
Although  the  oterk  may  not 


the  amount  he  may  so 
'  collect ;  notwfithstanditg 
he  could  not  have  en- 
forced the  collection  with- 
out such  certificate  from 
the  clerks  8tat9  v.  Wood- 
side,  104 

TOWNS. 

1.  For  the  purposes  of  local 
police,  the  charter  of  a. 
town  may  constitutional** 
ly  authorise  the  inhab> 
tants  to  tax  themselves, 
or  to  do  so  through  per 
sons  chosen  by  tbem.*^ 
Town  of  V/ilmingUm-w 
Rohy,  SSO 

2.  The  charter  of  the  town 
of  Wilmington,  authoris- 
ing the  Commissioners  to 
tax  transient  traders,  for 
purposes  of  police,  is  not 
unconstitutional.    Ibid. 

3.  But  the  tax  for  that  pur^ 
posot  authorised  by  the 
Act  oi  1811,  ch.  64,  mu94 
be  laid  annually.    Ibid, 

4.  By  coming  within  a  tow.n 
and  acting  there,  a  person 
becomes  liable  as  an  it* 
habitant  and  member  of 
the  corporation.    Ibid^ 

TRESPASS. 
1.  Where  a  tnan,who  pof- 
chases  land  «i  an  eifeen* 
tioa  sale^  enters  upon  the 
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the  sheriff's  deed  till  atier 
the  &I  legged  trespass. — 
Presadl  v.  B^imsour^  505 

2.  Tt|e  sheriff'^i  deed  has 
relation  back  to  the  time 
of  the  sale,  as  to  the  title, 
but  not  as  to  tly  action  of 
trespass  founded  on  pos* 
session.    Ibid. 

TROVER. 
I.  Trover  will  not  lie,  ex- 
cept for  one,  who  has  the 
immediate  right  of  posses- 
sion at  the  time  of  the 
conversion.  Murchison  v. 
White,  62 

3.  It  is  not  sufficient  to  sup- 
port this  action,  that  an 
unwarrantable  injury  has 
been  done  to  his  right  of 
property.  The  right  of 
property  and  the  right 
of  immediate  possession 
must  both  concur*    I(nd, 

3.  For  such  an  injury,  the 
plaintiff  may  recover  in 

.another  form  of  action. — 
Ibid. 

4.  Thus  where  A.  claimed 
uuder  a  mortgage  of  per- 
sonal property,  executed 
the  10th  of  January,  1843, 
bat  not  registered  until 
the  2nd  Monday  of  the 
next  April,  and  B.  a  she- 
rifff  in  March,  1 843,  levied 
aa  attachment  on  the  pro- 
perty, and  sold  it  without 
any  order  in  the  cause ; 

BjM.  that,  though  B's. 
•^»  ;•«   «*»i«i —  . < — — ^ 


of  his  mortgage,  could  not 
maintain  an  action  of  tro- 
ver against  B.    Ibid. 

5.  Any  act  of  ownership 
over  personal  property  ta- 
ken, which  is  inconsistent 
with  the  owner's  right  of 
dominion  over  it,  is  evi« 
dence  of  a  conversion. — 
Ragsdale  v.  Williams,  498 

6.  But  where  no  act  is  done, 
where  there  is  no  refusal 
to  deliver,  and  no  claim  of 
right  to  the  property, 
where  in  truth  the  defen- 
dant is  wholly  passive ; 
though  the  property  was 
found  in  his  possession, 
this,  per  se,  does  not  sub- 
ject the  defendant  to  an 
action  of  trover.     Ibid. 

VENDOR  AKD  VENDEE. 

When  a  vendee  takes  an  ar- 
ticle at  his  own  risk,  or  with 
all  faults  and  defects,  the 
vendor  is  not  responsible 
for  not  disclosing  any 
faults  or  defects  he  may 
know  to  exist  in  the  thing 
sold  ;  unless  he  makes  use 
of  some  artifice  or  prac- 
tice to  conceal  the  faults 
or  defects,  or  to  prevent 
the  purchaser  from  die- 
covering  them.  Smith  v. 
Andrews,  3 

WARDENS  OP  THE 

POOR. 

1.   Wardens   of  the  Poor, 

who  are  elected  by  the 
-.-^ .. J *i.^ 
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jecled  to  Any  penalty  for 
refusing  to  accept  the  ap- 
pointment. Smithcitmck 
V.  Williams^  268 

WRECK. 
Under  our  wreck  laws,  the 
master,  owner*  merchant 
or  consignee  of  wrecked 
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vessels  or  other  property 
has  a  right  to  take  posses- 
sion of  diem  and  dispose 
of  them  as  he  may  think 
proper,  without  any  res- 
ponsibility to  the  wreck- 
master  for  commissionsor 
in  any  other  respect. — 
Etheridge  v.  Janes,      1 00 
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